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INTRODUCTION 


This  manual  is  designed  to  help*  students'  ad?5^ocates  in  their  work 
on  school  discipline  issues  — ^when  representing  students  school 
disciplinary  hearings,'  preparing  court  challenges,  or  working  with 
groups  of  students  and  parents  to  (Change  school  disciplinary  policy 
and ^practices.     It  was  developed  because  of  the  frequency  with  which 
we  get  requests  for  legal  assistance  from  legal  services  staff  and 
their  clieilts  on  school  discipline*  matters. 

Contents  of  this'^'book;     The  main  body  *of  the  book  is  devBted  to  an 


analysis  of  students'  legal  rights, 

The  first  part  (SeQtions  I  through  VIII)  addresses  "Substantive 
Rights."    These  are  rights  which  limit  either  the  kinds  of  con- 
duct which  schools  can'  prohibit  or  the  kinds  of  punishment  which 
schools  cati  impose  for  misconduct. 

The  second  part  (Sections  IX  through  XI)  addresses  "Procedural 
Rights"  —  the  school's  obligation  to  use  certain  procedures 
when  making  a  decision  to  punish  a  student.  ^ 

"  s 

Other  sections  include  a  guide  for  access  to  student  record?  and 
to  information  about  the  school  system  which''  can  be  essential  in 
discipline  advocacy;  materials  on  remedied,  disciplinary  alternaitives,  • 
and  strategic^;  a  section  on  private  schools;  and  a  summary. 

Cautions;     While  the  legal  materials  attempt  to  be  comprehensive,  two  . 
cautions  are  in  order.     First,  the  law  in  this  area  is  constantly 
developing  and  changing  through  new  coiiVt  decisions,  making^any 
manual  somewhat  'Out  of  date  from  the  moment  it  is  printed.  Certain 
principles,  however,  tend  to  remain  fairly  constant  over  time. 

Second,  and  most  important,  THIS  MANUAL  l^ST  BE  READ  IN  CONJUNCTION 
WITH  THF  LAWS  AND  REGULATIONS  OF  YOUR  STATE  AND  YOUR  LOCAL  SCHOOL 
SYSTEM.     While  state  laws  may  not  legally  deprive  students  of  rights 
granted  at  either  the  state  or  federal  level,  both  state  laws  and  ^ 
local  rules  may  grant  students  additional  rights.     This  is  criticial 
especially/)  for  procedural  rights,  where  many  states  and  local  school 
systems  provide  notice  anjd  tifearing  procedures  which  go  beyond  the  p  ^ 

constitutionally  required 'minimums. 

\ 

,  This  manual  does  contain  some  state  court  cases  and  discussion  of 
certain  general  state  law  principles,  but  it  does  not  include  parti- 
cular state  laws  or  discipline  procedures,  nor,  of  course,  the  addi^- 
tional  rights  granted, by  local  systems. 

*The  manual  includes  cases  reported  in  the  Center's  Education  Lay-) 
Bulletin  through  Number  18  (March  1982).     See  future  issues  for  new  cases. 
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general* Format  for  Citing  Cases,  Journals,  Regulations,  Etc, 


There  is  a  standard  format  used  for  giving  basic  inf<3h:mation  which  can 
be  used  for  locating  cases,  statutes,  regulations-,  journal  articles,  and 
other  information.    For  example':  ^  *       .  ^ 


W0od  .    "    V.      fDavison  351  F.Supp.     *  543        (N.D.Ga.  1972) 

Plaintiff  Defendant  Volume       Reporter        Page       Court  '  Date 

(person  (person  #  #  ' 

suing)  .      being  sued) 

In  other  words,  the  case  in  which  Wood  sued  Davison  was  decided  by 
the  federal  district  court  for  the  Northern  District  of  Geotgia  in  1972. 
The  Courtis  opinion  can  be  founds  in  volume  351  of  the  Federal  Supplement' 
at  page  543.    -  ,  .  ^ 

•  .  •    *  , , 

The  reporters  are  bound  volumes,  in  which  published  court'  decisions, 
statutes  (laws  passed  by  ^he  Congress  or  statfe  legislatures) ,  and/regula- 
tions  are  printed.    These  volumes  can  generally  be  found  in  law  librari^es 
at  any  law  school,  at  state  houses, "and  at  federal  and  state  courthouse 
buildings.        ^  -  ,  *  * 

The  same  basic  format  is  used  for  other  kinds  of  information.  For 
'example,  * 

6       £.aw  &  Ed.  273  (1977) 

means  page  273  of  volume      of  »the  Journal  of  Law  and  Education,  published 
in  1977.       .  ,  .  ^  . 

- 

Where  more  than  one  page>  number  is  l;Lsted—  for  example,  "495  F^M  ' 
615,  623"  —  the  first  page  number  '(615)  indicates  where  the  opinion 
begins,  vjhile*  the  second  page  number.  (623)  indicates  whfere  the  specific 
point  being  cited  can  be  found.     "4-95  F.2d  a±  623"  also  refers  to  a  poin't 
being  made  at  page  623  o£  the  ^opinion.  :  , 


citations  to  Court  Decisions 


U,S,  Supreme  Court  Abbreviations        "U-S/'  or  "S,Ct/' 
» 

394  U-S,  294.  75  S,Ct,  753,99  L,Ed;  1083  (1955)  —  Decisions 
of  the  United  States  Supreme  Court,  wKich  can  be  found 

*  '     in, any  one  of  three  published  reporters :  the  United' 

States  Reports  (U. Si),, 'the  Supreme  Cpurt  Reporter  (S.Ct.), 
or  the  Lawyer's  Edition  (L.Ed.).     In  this  manual  references 
-are  usually  made  to  only. one  of  the  reporters. 

*  9  * 

t)  'In  394  U.S.  294,  the  394%gives  the  volume  number,  the 
U.S.  indicates  United  Istate^  Reports,  and  the  294  is 
the  page  number.  '  The"  4ecision.was  reached  in  1955. 
Supreme  Court  'citations  do  not  contain'  a  court  reference  • 
next  to,  the  date  inside  tile  parentheses.     Instead,  the 
-    -  court  is  indicated  by  the  reporter  abbreviation  (U.S. 
  or  S.Ct.)  alone. 


Federal  Court  of  Appeals  Abbreviations  —-  "F. 2d' j  and  "Cir. 

424  F.2d  1281  (1st  Cir.  1970)  —  A  decision  by  a'ffede^l 

court  of  appeals,  in  this  case  the  United  States  tjdttrt 

of  Appeals  for  the  Fir«t  Circuit,  in  1970.     This  decision 

can  be  found  in  volume  424  of  the  Federal  Reporter,  2nd 

Series  at  page  1281.     (Decisions  of  courts  of  appeals 

prior  to  1924  are* found  in  the  Federal  Reporter,  abbreviated 

F.) 

The  courts  of  appeal  are  the  next  highest  level  in  the 
federal  court  system,  and  generally  revife^ the  decisions 
of  the  federal  district  courts. 

There  are  eleven  circuits,  each  consisting  of  several 
states  (except  for  the  D.C.Cir.,  which  consists  solely 
of  the  District  of  Columbia),  and  the  court  of  appeals 
for  that  circuit  reviews  the  decisions  of  the  district 

 courts  within.,  that,  region  as  fallows ^      .  , 
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THE  TWELVE  FEDERAL  JUDICIAL  CIRCUITS 


Virgin 
Islands 


*  Prior  to  October  1,  1981,  what  is  now  the  11th  Circuit  was  part  of  the 
5th  Circuits    All  5th  Circuit  decisions  issued  prior  to  that  date  are 
treated  as  binding  precedents  in  the  11th  Circuit. 


Federal  District  Court  Abbreviations  —  "F.Supp,"  and  "D," 

300  F.Supp,  748  (N,D,Miss,  1969)  —  A  decision  by  a  federal 

 dli  trict  court,  in  this  case  in  the  Northern  District  of 

Mississippi  in  1969.    The  decisions  of  these  courts  are 
reported  in  the  Federal  Supplement,  in  this  case  at  page 
748  of  volume  300. 


Eaih  state  has  at  least  one  federal  district  court.  In 
states  which  have  only  one,  it  is  abbreviated  as  D. ,  such 
asSo.Mass.     In  addition  to  North,  South,  East,  or  West,  a 
few^ states  als^^  (M.D.Ala.)  or  a 

Central  District  (l].D.Cal. ^'^i' ^  The"  district  courts  are^  t 
lowest,  or  trial  court,  level  in  the  federal  court  system. 
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state  Court  Abbreviations 


62  N,J,  473,  303  A,2d  273  (1973)  —  A  state  appellate  court 
decision.    These  decisions  can  be  found  in  either  or 
two  places,  the  state  reporter  (here  page  473  of  volume  62 
of  the  New  Jersey  Reporter)  or  the  regional  reporter  which 
reports  the  state  appellate  cases  for  several  states  in 
-a  region  (here  the  Atlantic  Reporter,  2nd  Series).  Other 
regions  are  Pacific  (P.),  South  Western  (S.W. ) ,  North 
Western  (N.W.),  Southern  (So.),  South  Eastern  (S.E.),  and 
North  Eastern  (N.E.).     Each  of  these  regional  reporters 
alsa  has  a  second  series  for  more jmodern  cases. 


The  particular  court  will  be  indicated  in  the  parentheses 
or  can  be  .determined''  by  looking  at  the  reporter  abbreviation. 
Where,  as  in  the  case  above,  no  court  level  is  indicated,  ^ . 
the  decision  was  issued  by  the  state's  supreme  court. 
Examples  of  lower  state  court  abbreviations  are  "Ill.App." 
(Illinois  Cpurt^  of  Appeals)  and  'La. Super."  (Pennsylvania^  . 
Superior  Qcmrt).     [In  New  York  State,  however,  the  highest^ 
court  is  actually  the  Court  of  Appeals  (Ct.App.),  while  ' 
the  state  Supreme  Court  (Sup.Ct.)  is  in  fact  a  lower 
level  court.] 

Unreported  Decisions  —  "C.A.  No."  ^  ' 


C.A.  No.  74-F-418  (D.Colo.,  Feb.  5,  1975)  (Clearinghouse 
No.  13,046) —  An  unreported  decision,  one  which  i«  not  published 
in  a.  regular  reporter.     The  citation  inclucfes  the  docket 
number  (C.A.  No.  74-F-418) , . the  court  of  xlecision  (the 
federal  District  Court  for" the  District  of  Colorado) ,  and 
the  specific  date  of  decision.  '  With^this  information,, 
the  opinion  can  be  obtained  from  the  elerk  of  the  courJ:. 

Also  included  ^bove  is  a- reference ^o  the  National 

Clearinghouse  toX  Legal  Services,  \mich  maintains  .a 

library  consisting  of  complaints,  legal  briefs,  and  opiiiions 

,  in  poverty  law  cases, -including  education  casl^^.  By 
referring  to  a  case's  Clearinghouse  number,  it  is  possible 

>  to  obtain  copies^  of  pleadings  and  opitiions  for  unreported 
cases  from  the  National^  Clearinghouse  for^  Legal  Services 
at  500  North  Michigan  Ave.,  Suite  1940^  Chicago,^  Illinois 
60611.    Phone  :(312)  353-2566.     (Free  to  legal  services 
attorneys,  ^t^  a  chatge  to  others.)         »  ' 


United  States  Law  WeeW  ---oU.S.L.W.        '  ^ 

'49  U.S.L.w:  2098  (7th  Cir.  7/18/80')  —Very  recent  deeisiL^ns  vrfiich 

have  not  yet  been  pyblished  in  permanent  reporters  dan  sometimes 
be" found  in  "advance  sheets"  such  as  United  States  Law  Week. 
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U.S.  Law  Week  publishes^  the  full  text  of  all  Supreme  Court 
opinions  and  proceedings,  as  well  as  excerpts  from  a  limited 
number  of  federal  district  and  appeals  courts  and  state  courts 

«»      *  ,  ■ 

Other  Notations 

—  Section.  .    ,  . 

supra  —  Above.    .  '  •  . 

<■ 

Affirmed.    The  higher  coui:t,  cited  after  the  abbreviation, 
^has  reviewed  and  upheld  the  decision  of  the  lower* court, 
cited  before^the  abbreviation. 

aff g  —  Affirming.    The  first  citation  is  to  the  higher, 

reviewing  court,  and  the  second  is  to  the  loVer  court  decisit)n. 

rev'd,  rev^g  —  Reversed,  Reversing.    On  appeal,  the  higher  court 
has  reviewed  and  reversed  the  decision  of  thfe  lower  court. 

vacated  as  moot  —  The  order  of  the  lower  court  has  been  lifted' 
because  by  the  time  the  case  was  appealed,  there  was  no 
longer  a  "live"  controversy.    -This  might  occur,  for  insJfe&ice, 
when  a  court  refuses  to  order  a  school  to  readmit  a  suspended 
student,  but  the 'student  has^  graduated  before  the  appeal  of 
the' court's  decision  is  heard.    An  order  which  has  been 
vacated  is  no  longer  legally  binding,  but  the  opinion  may  still 
be  cited  as  evidence  of "  tTie  couTPTTegalT^feaso^iing^ 

vacate  OHr-other-  grounds  j  reversed-^en  other  grounds  The~^wer  

court's  order  is  no  longer  legally  binding,  but  the  decision 
<     on  appeal  does  not  affect  the  legal  reasoning  in  the  portion 
of  the  decision  which  has  been  cited. 

cert. ^  denied  —  The  Supreme  Court  "denied  certiorari"  — '  i.e.,  it 
has  declined  to  review  the  case,  and  it  i's  expressing  no 
opinion  concerning  the  lower  court  decision,  which  remains 
standing. 

Accord —  The  case  directly  supports  the  preceding  statement  in 
the  text,  although  the  facts  are  different. 

.  —  The  case  supports  the  preceding*  statement  in'  the  text, 

although  this  conclusion  must  be  reached  thiJough  examination 
of  the  opinion  and  is  not  explicitly  stated  in  so  many  words. 

Cf .  —  The  case  supports  a  statement,  opinion,  or  conclusion  of 

law  different  from  that  in  the  text  but  sufficiently  analogous 
to  lend  some  support  to  the  statement  in  the  text;-  : 


rcase  cited  without^ any -introductory.-slgnal-]        The  .case  directly 
supports  the  preceding^  statement  in  the  text.  ' 

Contra  —  The  case  directly  contradicts  the  preceding  statement 
in  the  text. 

But  see  —  The  case  'strongly  suggests  a  contrary  proposition  from 
the  preceding  statement  in  the  text. 

But  cf.  —  The  cas,e  supports  a  proposition  which,  while  not 

directly  contradictory  to  the  preceding  statement  in  the 

text,  is  sufficiently  analogous  to  suggest  a  contrary  conclusion. 

The  Effect  'and  Weight  of  Court  Decisions 

Only  th?  decisions  of  courts  which  have  jurisdiction  in  a  particular 
geographical  area  represent  the  clear  judicial  Interpretation  of  the 
law  for  that -area".  ,Thus,  for  example,  schools  la  Boston  are  obligated 
to  follow  ihe  law -as  Interpreted  by  the  United  States  Supreme  Court, ^ 
'the  United  States  Court  of  Appeals  for  the  First  Circuit,  the  United 
States  District  Court  of  th^ District  of  Massachusetts,  and  the  various 
relevant  stat-e  courts.     Nevertheless,  the  decisions  of  courts  in  other 
iurisdlctlons  are  relevant  in  thaf  they  will  generally  be  given  some 
weight  by  courts  in  your  jurlsdlctJ,on,  and  they  serve  as  indications 
of  judicial  reasoning. „ 


It  must  be  emphasized  that,  in  theory  at  least,  courts  do  not 
"make"  law.     Congress  and  the^  state  legislatures  tnake  laws.    The  courts 
only  "Interpret"  what  the  law  means.    Of  course,  where  very  general 
constitutional  provisions  are  Involved  (such  as  the  Equal  Protection 
Clause,  which  simply  says  that  no  state  shall  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws"),  there  is  a  great 
deal  of  room  for  interpretation.    Nevertheless,  because  courts  do  not 
make  laws  but  only  Interpret  them,  the  fact  that  no  court  has  decided 
that  a  particular  law  gives  a  student  a  particular  right  does  not 
mean  that  the  student  does  not  have  that  right. 


References  to  Statutes  and  Regulations 


Federal  Statutes  —  "U.S.C. 


42  n.R.c.     S2000d  (Title  VI  of  the  1964  Civil  Rights  Act)  —  A 

^  "statute"  is  a  'law  passed  by  Congress  or  a  state  legislature. 
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The  statute  here  is  Settlon  2000(d  of  Title  42  of  the  United 
States  Code.    The  United  States- Code  is  the  permanent  system 
for  maintaining  federal  statutes,  and  it  can  be  found  in 
bound  volumes  in  law  libraries.  '  The  words  in  parentheses 
refer  to  the  oopmonly  used  ^ame  of  -the  legislation  enacted  by 
Congress. 

Federal  Regulati^s  —  "C^F.R."  ar  "Fed.  Reg." 

45  C>.F.R.'  §86>40  —  Titl^  45,  Section -86.40  of  the  Code  of  Federal 
Regulations,  which  is  the  permanent 'systeta  for  maintaining 
the  regulations  issued  by  various  federal  agencies  and 
departments  in  compliance  with  congi:essional  statutes.  The 
regulations  are  legally  binding  unless  and  until  sometone 
demonstrates  to  a  court  that  the  regulations  go  beyond  what 
the  statute  authorizes. 

40  Fed.  Re^.  18998  (June  20,  1975-)  — 'Page  18998  of  volume  40  of 
the  Federal  Register.     The  Federal  Register  is  issued  daily 
and  contains  newly  issued  federal  regulations  when  proposed, 
changed,  or  finally  adopted  (along  with  "other  material  issued 
by  federal  agencies  and  departments).    Those  that  are  finally 
adopted  are  later  entered  in  the  Code  of  Federal  Regulations 
as  well  (see  above). 

^^te  -StatAitea  and  Regulations    —  ^  


States  have  similar  methods  for  reporting  statutes  passed  by   . ' 
the  state  legislature  and  regulations  issued  by  state  agencies.  (For 
a  variety  of  examples,  see  §IV.G,  "Privileged  Communications.") 


I,  FREEDOM  OF  EXPRESSION 
'A.  GENERAL  PRINCIPLES 


"Congress  shall  make  tio  law  respecting  an  establisliraent  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  tfie  Government  for  a  redress  of  grievances." 

United-  States  Constitution,  Amendment  I 


"First  Amendme«[t  rights,  applied  in  light  of  the  special  character- 
istics of  the  school  enviroJ^^nt,  are  available  to  teachers  and  students. 
It  can  hardly  be  argued  that  either  students  or  teachers  shed  their  consti- 
tutional rights  to  freedom  of  speech  or  expre'ssion  at  the  schoolhouse  gate, 
This  has  been  the  unmistakable  holding  of  this  Court  fop  50  years, 

*  *  * 


".In  our  system,  state-operated  schools  may  not  be  enclaves  of 
totalitarianism.  School  officials  do  not  possess  absolute  authority  over 
their  students  w  r  Students  in  school  as  well  as  out  <)f-^4iool  -a^re  persons 
under  our  Constitution.    They  are  possessed  of  fundamental  rights  which 
the  Stat6  must  respect,  just  as  they  themselves  must  respect  their  obli- 
gations tb  t^ie  .State.     In  our  system,  students  may  not  be  regarded  as 
close-circuited  recipients  of  only  that  which  the  State  chooses  to  communicate 
They  may  not  be  Confined  to  the  expression  of  those  sentiments* thfi^t  are 
officially  approved.  In  the  absence  of  a  specific  showing  of  constitutionally 
valid  reasons  to  regulate-  their  speech,  students  are  entitled  to  freedom 
of  expression  of  their  views.  J  ' 

^  *  *  *  . 

".   .   .But  conduct  by  the'  student,  in  class  or  out  of  it,'  which  for 
any  reason  —  whether  it  stems  from  time,  place,  or  type  of  behavior- — 
materially  disrupts  classwork  or  involves  substantial  disorder  or  invasion 
of  the  rights  of  others  is,  of  course,  not  immunized  by  the  constitutional 
guarantee  of  freedom  of  speech.". 

United  States  Supreme  Court  in 
'       "^^  ^     "'^  ' ^  ^   '  ^  Tlnker^^v.- Bgy-^Molnes^  Independ 

School  District,  393  U.S.  503,  506,  511, 
,    512  (1969).  ^ 
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"But  above  all  else,  the  First  Amendment  means  that  government  has 
no  power  to  restrict  expression  because,  of  its  message,  ^its,;ideas ,  &r 

its  content."  •  " 

Police  Department  of  Cjt^  of  Chitcago  v. 

»    '  Mosley,  409  U.S.  92,  95  (1972).. 

"The  vigilant  prbtection  of  constitutional  freedoms  is  nowhere  more 
vital  than  in  the  community  of  schools 


oxs.  ■  \, 

Shelton  v..  Tucker,  364  U.S.  479,  487  (I960) 


See  also: 


Grayned  v.  City  of  Rockford,  408  U.S.  104  (1972);^ 

Healy  v.  James,  408. U.S.  169  (1972);  ■ 

Papish  V.  Board  of  Curators,  410  U.S.  667  (1973);   „  , 

Widmar  v.  Vincent,  102  S.Ct.  269  (1981).  \  „ 

f  " 

Sasic  First- Amendment  doctrine^  as  set-  out  ii]!^  the /cases  above  and 
in  other  .Supi;fme  Court .  decisions ,  starts  wl^th  the  fact  that  government 
may  not  interfere  with  expression  because  of  what  is  said  ("its.  message, 
its  ideas,  or  its  content").     This  basi^c  principle  is  qualified^  only  by  , 
certain  narrowly  defined  exceptions /for  obscenity,  defamation,  "fighting 
words"  or  "incitement,"  certain  criminal  activities  involving  speech 
(e.g.,  extortion),  and  (perhaps)  invasion    of  privacy,  which  a,re  not 
considered  prot^e^ed  expr^ssi^^        (S„ee  §I.A.l.)   '  '  

-      Government  may,  how-ever,  regulate  conduct  which  accompanies  expression  ' 
or  through  which  the  expression ^takes  place  if  -  such  regulation  or  inter- 
ference is  sufficiently  necessary  to  .ptotect  an  important  or  compelling - 
government  interest  which  cannot  be  protected  in  any  other  way.  Carrying 
on  the  educational  process  without  substantial  disruption  is  such  an 
interest.  Thus.,  as  Tinker  Indicates,  the  "disruption"  standard  actually  . 
applies  only  to  the  conduct  of  the  expressors  —  "time,  place-,  or  type  °t 
behavior"  —  and  not  to  the  content,  nor  to  the  reactions  of  otljers.    CSee  Si. a 

Any  regulation  of  student  expfession  must  be  based  on  clear  and  precise 
rules  narrowly  drawn,  to  avoid  any  unnecessary  interference  with  expression. 
(See  5I.A.3.)  -  . 

Even  where  expression  can  be  restricted,  it  generally  cannot  be 
prohibited  or  censored  before  the  fact.    Where  prior  restraint  is  per- 
missable._^-aU,^..lt  remms.  V^^^- 1^  •^•  '^  • .   „  ^ 

The  forms  of  expression  which  are  protected  under  these  principles 
include  speech,  symbolic  expression  (e.g.,  buttons),  press  (publishing  and 
distributing  literature) ,  assembly,  association  (forming  organizations  and 
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.             •  I.A. 

related  activities),  petition,  and  freedom  of  conscience  (^.g.,  freedom 
agains-t  beinfe  forced  to  participate  in  pledges  of  allegiance)  ♦ 
(See  §I.B.). 

t 

The  First  Amendment  is  most  rlilevant  to  sfihool  discipline  issues  dn 
two  ways.    First,  many  disciplinary  incidents  involve  student-sta^f f  verbal 
interactions,  and,  while  little  of  the  First  Amendment  case  law  has  arisen 
from  such  incidents.  First  Amendment  principles^  are  nevertheless  rele- 
vant.  (See  SI.'B.I,  "Speech;"  SI.A.l.a  on  "four-letter  words;"  and  §I.A.2 
on  "disruption.")     Second,  students,  parents,  and  advocates  working  on 
school  discipline  issues  by  speaking  put,  handing  out  literature,  organiz- 
ing other  people,  etc.  are  protected  by  the  First  Amendment  (see  §I.B 
generally),  and  retaliation  for  exercising  these  rights,  often  feared 
by  students  and  parents,  is  illegal.   (See  §I.C.) 

o 
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1.     RESTRICTIONS  ON  CONTENT  ^ 

 ■      '  \ 

•  \ 

\ 


■    The  basic  rule  is  that  schools  cannot  interfere  with  expression 
because  of  what  is  said:     "But  above  all  els'e,  the  Fir^t  Amendment  means 
that  government  has  no  power  to  restrict  expression  bec^ause  of  its 
message,  its  ideas,  qr  its .content."    Police  Department'  of  City  of  Chicago 
V.  Mosley.  409  U.S.  §2,  95  (1972).     (See  §I.A.) 

There  are,  however,  certain  forms'^  of  communication  i^hich  are  not 
"     considered  "protected  e:gpression"  and  Xfhich  can  thus  be  prohibited  by 
schools,  provided  that  they  a,re  precisely  and'correctly  defined.  These 
are- limited  to  oTiscenity,  defamation,  '!fighting  words"  or \ "incitement, 
certain  forms  of  criminal  conduct  which  involve  speech  (assSialt  and 
battery,  extortion,  etc.),  and  (perhaps)  invasion  of  privacy.    All  other 
communication  is  protected  and  can  be  subjected  only  to  cei^tain  narrow 
time,  place ^and  manner  regulation.     (See  §I.A.2.)  Students  yho  have  chal- 
lenged school  restrictions  based  on  the  content  of  their  exijression  have 
won  in  the  large  majority    of  cases,  with  courts  holding  that  the  parti- 
•cular  expression  restricted  by  the  school  did  not  meet  the  legal  defini- 
tion of  obscenity,  etc. 

Any  school  rule  which  does  regulate  obscenity,  defamation,  etc.,  » 
must  be  sufficiently  precise  in  pointing  out.  exactly  what"  is  prohibited 
"to  avoid  being  xmconstitutionally  vague  or  overbroad.     See  cases  cited- 
tinder  obscenity  and  defamation  below,  many  of  which  repeat  this  require- 
ment;' as  well  as  Leibner  v.  Sharbaugh,  429  F.Supp.  744.,  748  (E.D.Va. 
'      1977)      See  also  §I.A.3,  "Clear  and  Precise  Regulations."    But  see  Frasca 
..y.  Andrews,  463  F.Supp.  1043',-  1049-50  (E.D.N. Y.  1979).     [Note,  however, 
'that  in  some  cases,  setting  out  the  legal  definitions  of  obscenity  or 
libel  (found  below)  together  with  a  list  of  examples  may  be  sufficient. 
Ward  V.  Illinois,  431  U.S.  767  (1977).]    In  making  this  point,  the  court 
in  Baughman  ^ITTreienmuth,  478  F.2d  1345,  1350-51  (45h  Cir.  1973),  stated: 

The  use  of  terms  of  art  such  as  "libelous"  and  "obscene"  are 
not  sufficiently  precise  and 'understandable  by  high  school  students 
and  administrators  untutored  in  the  law  to  be  acceptable  criteria'. 
Indeed',  such  terms  are  troublesom^  tp  lawyers  and  judges.    None  other 
than  a  Justice  of  the  Supreme  Court  has  confessed  that  obscenity  - 
^     "       "may  be" indefinable.''    Ja^cob^llis  v.,  Ohio,  378  U.S.  184,  197,  84 

S.Ct.  1676,  12  L.Ed.-3d  793  (1964)   (Stewart  J.,  concurring).  "Libel- 
.ous"  is  -another  legal  term  of  art  which  is  quite  difficult  to  apply 
to  a  given  set  of  words.    Moreover,  that  words  are  libelous  is  not  the 
,     end  of  the  inquiry;  libel  is  often  privileged.      New  York  Times  Co. 
V.  Sullivan,'  376  U.S.  254,  84  S.Ct.  710,  11  L.Ed. 2d  686  (1964). 

Thus  whi'le  school  authorities  may  ban  obscenity  and  unprivileged 
libelous  material  there  is  ,an  intolerable  danger,  in  the  context  of 
prior  restraint,  that  under  the  guise  of  such  vague  labels  they  may 
unconstitutionally  choke  off  criticism,  either  of  themselves,  or  of  • 
school  policies,  which  they  find  disrespectful,  tasteless,  or 
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offensive.    That  they  may  not  do* 

Accord,  Nitzberfe  v.  Parks,  525  F.2d  378  (4th  Cir.  1975). 

Even  where  expression  is  legally  obscene",  defamatory,  etc«,  it  cannot 
fee  restricted  by  prior  censorship  (as  opposed  to  subsequent  punishment), 
except  under  the  terms  discussed  in  Si. A. 4.  below.     Further,'  it  ±^  doubtful 
that  prior  restraint  can  ever  be  used  to  prevent  defamation.  See: 

Near  v.  Minnesota,  283  U.S.  697  (1931);       *  ' 

Bright  V.  Los  Angeles  Unified  High  School  District,  124  Cal.Rptr ."^598^ 
r         602-03  (Ct.App.,  2nd  Dist.^  1975); 

St*  Ledger  v.  McKown,  C.A.  No.  6-173,284  (Cal.  Super. Ct.,  L.A.  County, 
Oct.  19,  1976). 


a7 


I.A.l«a. 


OBSCENITY  (VERSUS  "FOUR-LETTER  WORDS") 


Much  of  the  substantive  law  on.  obscenity  Is  found  In  Miller 
V,  California,  413  U.S.  15  (1973);  Glnsburg  v.  New  York,  390  .U.S. 
629  (1968).    Under  the  present, standard,  material  is  obscene  only 
if  it  meets  each  of  three  tests: 

(1)  "the  average  person,,  applying  contemporary  community 
standardg,.  would  find  that  the  work^  taken  as  a  whole, 
appeals  to  the  prurient  interest" [of  minors]   [i.e.,  it 
stimulates  lust];  and 

(2)  "the  work  depicts  or  describes,  itf"^  patently  offensive 
way,  sexual  conduct  specifically  defined  by  applicable 
state  law"  [for  ii&.nors] ;  and 

(3)  -  "the  work,  taken  as  a  whole,  lacks  serious  literary, 

'    artistic,  political,  or  scientific  value"  [for  minors]. 

Miller,  supra%  at  "l^^^as  modified  for  fflinors  under  Glnsburg,  supra. 
The  Court  also  emphasized  that  it  was  .focusing  on  "public  portrayal  of 
hard-core  sexual  conduct  for  its  own  sake,  and  for  the  ensuing  commer- 
cial gain"  and  "commercial  exploitation  of  obscene  materal."    Id.  at 
35,  36.*  See  State  v.  Luck,  353  So. 2d  225,  232  (La.  1977). 
fl 

Application  oj.  these  standards  to  the  school  context  can  be  * 
found  in :  ' . 


Papish  V.  Board  of  Curators,  410  U.S.  667,  669-70  (1973); 
Scoville  V.  Board  of  Education,  425^  F.2d  10,  14  (7th  Cir.), 

cert,  denied,  400  U.S.  826  (19^70); 
Fujishima.v.  Board  of  Education,  460  F.2d  1355,  1359  n.7  - 

(7th  Cir.  1972); 
Shanley  v.  Northeast  Independent  School  District,  462  F.2d 

960,  971  t5th  Cir.  1972);     .  ' 
Bazaar  v.  Fortune,  4Z6  F.2d  570,  573  (5th  Cir.  1973),  cert. 

/denied,  416  U.S.  995  (1974); 
Baughman  v.  Freienmuth,  478  F. 2d  1345  (4th  Cir.  J973) ; 
Thonen  v.  Jenkins,  491  F.2d  722  *(4th  Cir.  1973)*; 
Antorielli^v.  Hammond,  308  F.Supp.  1329  (D.Mass.  1970); 
Koppell  V.  Levine,  347-F,Supp.  456,  458-59  (E.D.N. Y.  1972); 
Jacobs  V.  Board  of  School  Commissioners,  349  F.Supp."  605, 

6,10-11  (S.D.Ind.  1972),  aff M,  490  F. 2d  601  (7th  Cir. 

1973),  vacated  as  moot,  420  U.S.  128  (1975); 
Vail  V.  Board  of  Education,  354'P.Supp.  592,  599  (i).N.H.), 

remanded  for  additional  relief,  502  F.2d  1159  (1st 

Cir.  1973);        .  ^ 
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*The  Supreme  Court  issued  a  decision  at  press  time  applying  a  modified  ' 
Miller  standard  to  distribution^ of  materials  depicting  children  in  live 

(7/2m^^  York  v.  Ferber,   S.Ct._,  50  U.S.L.W.  5077 
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Beyer  v,  Klnzler,  383  F.Supp.  1164  (E.D.N.Y.  1974);  .  -  , 

Right  to  Read  Defense  Committee  of  Chelsea  v.  School  Committee ''of 
Chelsea  454  F.Supp.  703  (P^Mass.  1978);  ;/  ;  . 

197,9); 


Frasca  y,  Andrews,  463  F.Supp^  1043,  1050  (E.D.N.Y 
Salvail  y,  Nashua  Board  of  Education,  469  F.Skipp.  1269  (D.N.H.  1979 
Reineke  v.  Cobb  County  School  District-,  484  F.Supp.  12^2,  1258, 

1262-63  (N.D\Ga.  198ff) ;  ' 
de  Groat  v.  Newark  Unified  School^District ,  133  C^l.Rptrr'225 

(Ct.App.  i:?76);  ,  .  • 

Connecticut  v.  Anonymous^,  34  Conn,.  Supp.  575  (Super. Ct.  1977); 
.:Opinion  of  the  Justice^/  337  A. 2d  777  (N.H.  1975); 
jGraham  ,v.  Hill,  444  F.Supp.  '584"  (W.D.Tex.  1978)  "(child 'pornography 

statute'  deemed  overbroad  by  constitutional  standards  and  Miller, 
supra,  by  not  requiring  that  pictures  be* obscene); 
Sheck  y.  Baileyville  School  Committee,  530  F.Supp.  ^79  (D.Me.  1982). 
Cf.:  Cohen  v.  Califor-nia,  493  U.S.  15  (1971)  (right  to  Wear  in  courthouse  ^ 
•  '  a  jacket  bearing  slogan  ''Fuck  the  Draft").,' 

^  ''  ■'  "  '  *  •  '     -  .  '  " 

In  particular,  as  ha's  beep  noted  by  the  Supreme,  Court  in  Papish  and 

reiterated  by  'these  lower  courts,  student  expression  which  uses  offensive, 

pro:^ane  or  vulgar  WQjds  and  expressions  does  not  constitute  obscenity;  nor 

do  sexual  depictions  :when  used  to '  make  a  point  or  communicate  ideas  or 

information.     Under  certain' circumstances ,  however,,' prof  anities  or 

>  "f6ur- letter"  words,  althougli!:fiot  obscene,  may  be  pujiilshable  as  "fighting  ^ 

words."     (See  §I.A.l.d;)  .  ' 

Certain  recent  cases  indicate  a  possible  erosion  of  these  principles: 

F.C.C.  V.  Pacifica,  ijBAv.U.S.  1008  (1979)  (FCC  may  restrict  hours  for 
«    radio  broadcast^ monologue  using  steady  stream  of  four-letter 
words,  even  tlpugh  not  obscene,  because  of  potential  impact  on 
vjarge  audience  of  children  during  day-time  hours  combined  with 
the  nature  of  radio  and  television  broadcasting  and  its  power 
to  invade  the  privacy  of  the  home;  ruling  not  applicable  to 
other  programs  which  make  more  occasional  use  of  such  words); 

Trachtman  v.  Aiker,  563  F.2d  412  (2nd  Cir.  1977),  cert,  denied,  435 
U.S.  925  (1978) (school  may  prohibit  distribution  to  students  of 
questionnaire  concerning  sexual  attitudes  because  of  demonstrated 
potential  for  psychological  damage)*. 

Compare:  ^  ' 

Gambino  v.  Fairfax  County  School  Board,  429  F.Supp.  731  (E.D.Va.), 
aff 'd,  564  F.2d  l57  (4th  Cir.  1977) (student  newspaper  right  to 
publish  article  on  student  use  of  contraceptives); 

Reineke  V.  Cpbb  County  School  District,  supra  .(student  newspaper 

right  to  publish  article  on  teacher  attitudes  toward  homosexual 
teachers,  as  J/ell  as  use  of  the  word  "damn.");      *  a  ^ 

Right  to  Read  Defense  Commitee  of  Chelsea  v.  School  Committee,  supra , 
*  '  454  F.Supp.  at  715  n.  20  (F.C.C.  v.  Pacifica  Foundation  not 

^    applicable  because  of  unique  potential  of  broadcasting  to 
invade  liome) ;  . 
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Salvall  v>  Nashua  Board  of  Education,  supra,  469  F.Supp*  at^  1274 
(same) ; 

Sheck  V.  Baileyville  School  Coinmittee,  supra,  530  F.Supp.  at  687-88 
("The  social  valfie  of  the  conceptual  and  emotive  content  of 
censored  expression  is  not  to  be  sacrificed  to  arbitrary  official 
standards  of  vocabular  taste  without  constitutional  recourse  . . . 
As  long  as  words  convey  ideas,  federal  courts  must  remain  on 
first-amendment  alert  in  book-banning  cases,  even  those  ostensi- 
bly based  strictly  on  vocabulai  consideration.    A  less  vigilant 
rule  would  leave  the  cate  of  the  flock  to  the  fox  that  is  only 
after  their  feathers."); 
'de  Groat  v.  Newark  Unified  School  District,  supra,  (no  evidence  that 
poetry  reading  devoted  largely  to  "scatological  and  sexual  ma- 
terial" had  adverse  effect  on  any  student) ; 

All  other  cases  cited  above. 
vSee  also  • 

Schad'v.  Borough  of  Mount  Ephralm.  101  S.  Ct.  2176,  2181  (1981)- (re- 
affirming that  expression  including  entertaimnent  cannot  be  pro- 
hibited solely  because  it  displays  nudity;  non-school  case); 

Brown  V.  State.  358  So. 2d  16  (Fla.  1978)  (striking  down  state's  ^ 
"open  profanity"  statute) . 

As  j^ight  to  Read  Defense  Coinmittee  and  Salvail  indicate,  Pacifica  should 
be  distinguished  under  the  general  rule  that  broadcasting  is  subject  to 
less  First  Amendment  protection  and  a  greater  degree  of  government  regula- 
tion* than  other  forms  of  expression.     See  also  F.C.C.  v.  National  Citizens 
Committee  for  Broadcasting,  98  S.Ct.  2096  (1978).     For  analysis  and  crlti- 
cisjn  of  Pacifica,  see  Lawrence  Tribe,  American  Constitutional  Law  (1978), 
1979  Supplement  at  61-68,  which  concludes,  "Pacifica  should  be  confined  to 
its  facts^^and  eventually  discarded  as  a  'derelict  in  the  stream  of  the 
law,'"  citing  North  Dakota  S-tate  Board  of  Pharmacy  v.  Snyder's  Drug  Store, 
Inc.,  414  U.S.  156  (1973). 

For  further  discussion  of  student  use  of  "four-letter"  words,  see  also 
§l.A.;.d  on  fighting  words  and  incitement  and.§I.B.l  on  speech  and  within- 
.  classroom  expression. 
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b,    -DEFAMATION  (VERSUS  CRITICISM        SCHOOL  OFFICIALS) 


Libel  is  written  defamation.     Slander  is  spoken  defamation. 
Much  of  the  substantive  law  on  defamation  is  found  in  New  York  Times 
Co,  V,  Sullivan,  376  U.S.  254  (1964).     See  also  Time,  Inc.  v.  ^ape, 
401  U.S.  279  (1971);  Gertz  v.  Robert  Welch,  ^Inc,  418  U.S.  323  (1974). 

In  order  to  be  defamatory,  a  statement  concerning  thatters  of 
public  interest  about  public  officials  ~  including  school  offi- 
cials —  or  about  public  figures,:  such  as  celebrities,  must  meet 
each  of  three  tests: 


(1)  it  must  be  false;  and 

(2)  it  must  cause  actual  injury  to  the  person's  repu- 

'  tation  (although  in  some  states  certain  statements,  , 

if  made  to  other  persons,  are  presumed. injurious 
without  more,  such  as  accusations  of  certain  moral  . 
crimes) ;  and  ^ 

(3)  It- must  be  "made  with  'actual  malice'  —  that  is 
with  knowledge  that  it  was  false  or  with  reckless 
disregard  of  whether  it  was  false  or  not'." 

New  York  Times,  supra,  376  U.S.  at  279-80.     In  the  absence  of  this 
third  factor. 

Injury  to  official  reputation  affords  no  more  warrant 
for  repressing  speech  that  would  otherwise  be  free 
than  does  factual  errar.   .   .   .Criticism  of  their 
official  conduct  does  not  lose  its  constitutional 
protection  merely^'because  it  is  effective  criticism  *  ' 
and  hence  diminishes  their  official  reputations."  - 

t . 

Id.  at  272-73.    And,  in  the  absence  of  all  three  fa'ctors,  the  state- 
ment's falsity  is  not  enough,  for  "erroneous  statement  is  inevitable 
in  free  debate,  and.   .   .it  must  be  pMtected  if  the  freedon^s  of 
expression  are  to  have  the  'breathing  spacel  that  they  ,'need.t,to' 
survive.'"    Id.  at  271-72.     See  Edwards  v.  National  Audoboti>-Society, 
Inc.,  556  F.2d  113,  120  X2nd  Cir.  1977),  cert,  denied,  434  U.S.  1002 
(1977)   ("We  do  not  believe  that^he  press  may  be  required'^ under  the 
Fir^t  Amendment  to  suppress  newsworthy  statements  [made  by  other^ 
^    merely  because  it  has  serious  doubts  regarding  .their  truth.   .  .if^ 

 we^-are-tiD-eiij^yTKe'^lDles sings  of  a  robust  and  unintimldated  press, 

we  must  provide  immunity  from  defamation  suits  where 'the  journalist 
believes,  reasonably  and  in  good  faith that  hiSt  report  accurately 
conveys  the  charges  made."). 
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Where  the  sta^:eme^t  is  about  private  individuals,  or  about  the 
private  lives  of  public  officials  or  public  figures  where  unreined 
to  their  public- conduct  —  as  op^sed  to  matters  of  public  interSsr'  — 
states  aire  free  to  set  their  own 'Standards  for  dama'ge  to  reputation, 
"so  long  as  they  do  nof impose  liability  without  fault."    Gertz  v, 
Robert  Welch,  Inc.,  418  U.S.  323,  347  (1974).    In  most  states,^ 
negligence,  and  not  "actual  malice,'*'  is  required.  , 

These  "tests. have  been  applied  to  students'  expression  in: 

Shanley  v.  Northeast  Independent  School  District,  462^^  F. 2d  960, 

972  n.lO  (5th' Cir.  1972);.  *  , 

Baughman  v.  Frejfenmuth,  478  F.2d  1345,  1351  (4th  Cir.  1973); 
"     Nitzberg  v.  Parks,  525  F.2d  378,  383  (4th  Cir.  1975); 

Frasca  v.  Andrews,  463  F.Supp.  1043,  1052  (E.D.N.Y.  1979); 
\Reineke  v.  Cobb  County  School  District,  484  F.Supp.  1252, 

1258,  1259,  1260,  1263  (N.D.Ga.  1980);  ' 
Bright.  V.  Los  Angeles  Unified  High  School  District,. l|4>Cal. 

Rptr.  598,  604  (Ct.App.,  2nd  Dist.,  1975); 
Johnson  v.  Board  of  Junior  College  District  No.  508,  334  N.E.2d 
V  442  (111. Dist. Ct.App.  1975);, 

Scelfo  V.  RutgerR.  University,  116  N.J. Super.  403,  ,282  A. 2d 

445  (1971).;        —  ,  \ 

Endress  v.  Brookdale  Community  College,  No.  C-1808-74  (N.J. 

Super. Ct.,  Monmouth  County,  Apr.  30,  1975),  aff_M  No. 

2879-74  (N.'J.Su^r.Ct.,  App.Div.,  Aug.  27,  1976) 

^teacher  expression); 
Wallace  v.  Weiss,  372  N.Y.S.2d  416  (Sup.Ct.  1975). 

In  particular,  harsh  criticism  of  school  officials,  like  other  public 
officials^,  is  not  by  itself  defamation. 

^or  cases  dealing  with  other  aspects  of  defamation,  see: 

Frasca,  supra  (student  government  president  n6t  a  public 
figure,  dictum); 

Reineke,  supra,  4ff4  F.Supp.  ^€^^59  (article  ^critical  of 

^  ?    student  government  presidenl^  protected  j  Frasca 
^  distihguished) ;         ,  .  4  . 

Dobrovolny  v.  Long,  C.A.  No.;  24149  (D.Ia.,  Crawford  County, 
Aug.  22,  1975)   (Clearinghouse  No.  20,626)  (school 
superintendent' both  ,a  public  ^figure  and  a  public 
officer);-^  '  ^  . 

Hendeyson  v.  Van  Buren  Public  Schools  Superintendent,  C.A. 
'     No.  7-708165  (E.D.Mich.  1978)  (negative  statements  made 
by  'administrators  about,  student  senate  president^  not 
'libelous  because  statements  related  to  studenjt's  in- 
volvement dn  public  issues 'of  great  local  concern, 
dnd  there  was  no  proof  6f  malice  and  no  proof  of 
^special  damages) ; 


Melton  V,  Bow,  247  S.E.2d  100  (Ga.  1978)  (teacher  found 
liable  for  accusing  former  students  of  theft); 

McGowen  v.  Prentice,  341  So.2d  ;,55  (La.App.  1976)   (informal  . 
statement  of  principal  to  teacher,  in  reference 

to  that  teacher  and  a  second  teacher,        .   .thatis  — >  

•  why  you  understand  her  so  well,  because  you  all  are 
both  nuts"  not  defamatory) ; 

Deaton  v.  Delta  Publishing  Co',,     326  So. 2d  471  (Miss.  ' 
^       Sup.Ct.  1976)  (children's  invasion  of  privacy  suit 
against  publishing  company;  students  are  not  public 
figures) ; 

Arcand  v.  Evening  Call  Publishing  Co..  567  F.2d  1163  (1st  Cir. 
^  1977)   (although  a  civil  action  will  lie  if  a  defamatory 
statement  is  made  which  applies  to  all  membets  of  a  small 
group,  def aviation  of  a  large  group  gives  rib  right  of  action  to 
an-  individual  member  absent  showing  that  the  individual  was 
a  target  of  defamatory  material). 
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INVASION  OF  PRIVACY 


Certain  forms  of  expression  may  not  be  protected  by  the  First 
Amendment  if,  they  constitute  an  invasion  of  privacy,  but  the  Case  law 
is  not  clear.  ■ 

Many  states  permit  people  to  sue  for  ^invasion 'of  privacy,"  one 
form, of  which  deals  with  public  disclosure  of  highly  personal  facts  ^ 
about  an  individual.    Unlike  defamation,  there  is  no  requirement  that 
the  statement  be  false  or  made  with  malice.    Generally,  it' must  be 
proved  that  the  material  (1)  is  about  intimate  or  embarrassing  matters 
of  one's  personal  life,   (2)  is  not  newsworthy,   (3)  has  been  published 
without  consent,  and  (4)  identifies  the  person.     See,  e.g.: 

Virgil  V.  Time,.  Inc.,  527  F,2d-1122  (9th  Cir.  1975)^  cert,  denied, 
425  U.S.  998  (1976)  (article  about  champion  body  surfer ^s 
unusual  hobbies  deemed  newsworthy,  as  distinct  from  "morbid 
and  sensational  prying  into  private  lives  for  its  own  sake"); 

Commonwealth  v.  Wiseman,  356  Mass.  251,  249  N.E.2d  610  (1969), 
cert,  denied,  398  U.  S.  960  (1969)  f  ^  " 
.    Deaton  v.  Delta  Publishing  Co.,  326  So. 2d  471  (Miss,  1976). 

The  Supreme  Court  has  thus  far  not  decided  the  question  of  whether 
the  First  Amendment  forbids  restrictions  on  the  right  to  publish  truthful 
information  about  vety  private  matters  unrelated  to  public  affairs. 

Tinie,  Inc.,  v.  Hill,  385  U.S.  374,  383  n. 7  (1967); 

Cox  Broadcasting  Corp.  v.  Cohn,  420  U.S.  469,  488-97  (1975). 

In  Cox,  the  Court  left  the  question  open  and  instead  ruled  that,  in 
any  event,  any  sucl^  invasion  of  privacy  suit  cannot,  under  the  First  ^ 
Amendment,  be  based  upon  publishing  information  which  is  already  a  matter 
of  public  record  (here  broadcasting  of  rape  victim's  name  obtained  from 
court. records) . 

'     In  Bilney  v.^  Evening  Star  Newspaper  Co.,  406  A. 2d  652  (Md.Ct.Sp.App. 
1979),  college  basketball  players  whose  eligibility  was  being  "questioned 
sued  the  paper  and  the  local  paper  for  invasion  of  privacy  for  printing 
information  about  their  academic  records.    The  court  denied  relief, 
finding  that  the  players  had  l?ecome/"public  figures"  and  the  disclosures  ^ 
were  of  public  interest,  and  that  there  was  no  offensive  intrusion  since 
the  papers  had  not  inspected  confidential  files  or  solicited  someone  to 
do  so,  biit  had  been  given  the  information  gratuitously  by  an  unnamed  source. 
See  Reinekev.  Cobb  County  School  Board,  484  F.Supp.  1252,  1259  (N.D.Ga.  1980) ,  • 
where  tlijB  court  held  that  a  student  newspaper  article  critical  of  stu- 
dent body  president  did  not  inyade  his  rights. 

■       ■     .  ■  \ 
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Another  form^of  "invasion  of  privacy"  action  involves  the  unauthorized 
use  of  one's  name  or  aspects  of  personality  for  commetcfal  gain,  such 
as  advertisements  which  use  a  person's  picture  or  name  without  permission. 
The  Supreme  Court  specifically  upheld,  over  First  Amendment  objections, 
the  right  to  bring  such  suits  in  Zacchini  v.  Scripps^Howard  Broadcasting 
Co. ,  97  S.Ct.  2849  (1977)  (no ''First  Amendment  right  to  broadcast  on 
news  report  the  entire  act  of  a  performer).,  ^  » 

A  third  form  of  invasion  of  privacy  relates  not  to  what  is' published 
but;  to  how  it  is  obtained  —  offensive,  physical  "intrusion"  into 
private  property.  See: 

Bilney y  supra ;  ^     .  ^ 

Frasca  v.  Andrews,  463  F.Supp.  1043,  1050  (E.D^N.Y,  1979)  (no 

Invasion  of  privacy under  federal  student  records  act,  where 
information  printed  about  student  government  president  in 
high  school  newspaper  was  obtained  from  a  source  independent 
of  school  records). 

For  more  on  privacy  Issues,  see  §IV,  "Right  to  Privacy." 
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d.        FIGHTING  WORDS /INCITEMENT  (VERSUS  CONTROVERSIAL  OPINIONS)  — " 
~         RESPONSIBILITY  FOR  THE  REACTIONS  OF  OTHERS 

•  « 

"Fighting  words"  and  "incitement"  are  the  only  exceptions  to  the 
general  rule  that  students  who  express  tjTiemselves  are' not  responsible  for 
the  conduct  —  disruptive  or  otherwise  —  of  other  persons. 

Fighting  Words  -  . 

"Fighting  words"  are-  words  which,  when  addressed  directly  to  the 
average  person,  are  clearly  and  inherently  likely  to  provoke  viqlent 
retaliation.  , 

Chaplinsky  v.  New  Hampshire,  315  U.S.. 568  (1942); 
Street  v.  New  York,  394  U.-S.  576,  592  (1969); 
Cohen  V.  Calif ornia,  493  U.S.  15,  20  (1971); 

Gooding  v.  Wilson,  405  U.S.  518  (1972);  ^ 
>Fenton  v.  Stear,  423  F.Supp.  767  (W.D.Pa.  1976);  - 
'  .  Frascli  v.  Andrews,  463  F.Supp.  1043,  1050  (E.D.N.Y.  1979). 
See:  Connecticut  v.  Anonymous,  34  Conn.Supp.  *575  (Super.  Ct.  1977), 
(reversing  conviction  of  high  school  student  who  gave 
"finger"  to  state  trooper) ; 
McCall  V.  Florida,  354  So. 2d  869  (Fla.  1978};  ^ 
Colliii,^.  Smith,  578  F.2d  1197  (7th  Cir.  iflQ) ,  cert,  denifed,  439 

U.S.  916  (1978);  *  '  . 

Village  of  Skokie  v.  National  Socialist  Party  of  America,'  6.9  111.  2d  605, 

373  N.E.2d  21  (1978). 

These  cases  make  it  clear  that  whether  particular  words  ^re  "fighting 
.words"  depends  upon  the  specific  context  and  manner  in  which  they  are  said, 
and  that  words  not  directed  at  a  specific  person(s)  can  never  be  fighting 
words,    'In  certain  situations,  racial  epithets  could  be  fighting  words,  as 
could  profane  language,  or  gestures,  but  only  if  these  standards  are  Aet. 

Incitement  ^ 

Similarly,' "incitement"  is  defined  as  the  use- of  words  which  are  both 
intended  to  incite  immediate  violation  of  laws  or  lawful  regulations  and 
are  in  fact  likely  to  result  in  such  violation:  "the  constitutional  guarantees 
of  free  speech  and  free  press  do  not  permit  a  State  to  forbid  or  proscribe 
advocacy  of  the  use  of  force  or  of  law  violation  except  wHere  such  advocacy 
is  directed  to  inciting  or  producing  imminent  lawless  actions  and  is  likely 
to  incite  or  produce  such  action."    Brandenburg  v.  Ohio,  395  U.S.  444,  447 
(1969).*    In  the  school' context ,  courts  have  consistently  rejected  attempts 


*This  and  many. of  the  other  principles  set  forth  in  this  section  have 
•been    strongly  reaffirmed  by  a  Supreme  Court  decision  issued  at  press 

time,     I^.A.A.C.P.  v.  Claiborne  Hardware  Co.,   ^S.Ct.  ,  50  U.S, 

L.W.  5122  (7/2/82). 
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to  festrlct  or  punish  students  whose  advocacy  does  not  meet  this  definition 
of  incitement:  . 


Healy  v,  James/408  U,S,  169,  188-90  {X972);  •  ; 

Brooks  V,  Auburn  University,  412  F,.2d  1171,  1173  (5th  Cir.  1969); 
'Gay  Alliance  of  Students  v,  Matthews ,»  544  F. 2d  .,162,  166  (4th  Cir.  1976); 
d>       Gay  Lib  v.  University  of  Missouri,  558  F.'2d  848  (8th  Cir."  1977), 

cert,  denied,  98  S.Ct.  1276  (1978); 
Stacy  V,  Williams,  306  F.Supp.  963,  973-74  (N. D. Miss.  1969) , 

aff 'd,  446  F.2d  1366  (5th  Cir.  1971); 
Undergraduate  Student  Association  v.  Peltason,  367  F.Supp.'  1055 

(N.D.Ill.  1973);  .  '  ^ 

University  of  Missouri  at  Columbus-National  Education  Ass6ciatio>n 

V.  Dalton,  456  F.Supp.  985  (W.D.Mo.  1978);  "  • 

HiRh^Ol'  Times  v.  Busbee,  4.56  F.Supp%  1035,  1040  (N.D.Ga.  1978); 
Student  Coalition  for  Gay  Rights  v.  Austin  Peay  University, 

477  F.Supp.  1267,  1272-74  (M.D.Tenn.  1979^). 

See:  Scoville  v.  Board  of  Education,  42^  F.2d  10,  14  (7th  Cir.  1970); 
Baughman  v.  Freienmuth,  478  F.2d  1345  (4th  Cir.  1973); 
Molpus  V.  'Fortune,  311  F.Supp.  240  (N.D.Miss.  1970),  aff 'd, 

432  F.2d  9X6  (5th  Cir.  1970); 
National  Socialist  White  People's  Party  v.  Ringers,  473  F.2d  1010, 

1014-17  (4th  Cir.  1973) (non-student  group);, 
Knights  of  the  Ku  Klux  Klan,  Realm  of  Louisiana  V.  East  Baton  Rouge 

Parish  School  Board,  578  F.2d  1122  (5th  Cir.  1978) (same); 
Collin  V.  Smith,  supra;  • 
Hanover  v.  Northrup,  325  F.Supp..  170  (D.Conn.  1970); 
Aryan  v.  Mackey,  462  F.Supp.  90  (N.D.Tex.  1978); 
Reineke  v.  Cobb  County  School  District,  484  F.Supp.  1252,  1260 

(N.D.Ga.  1980). 

Compare: 

Krause  v.  Rhode^s,  570  F.2d  563  (6th  Cir.  1977)   (test  met  in  context 
of  three  days^  of  violent  demonstrations) . 

The  contemplation  or  discussion  of  illegal  acts,  as  distinct  from 
incitement,  is  protected.  *  ^ 

Bogart  V.  Unified  School  District  No.  298,  432  F.Supp.   895,  905 
(D.Kan.  1977) (teacher  case). 

Sae:  Cyr  v.  Walls,  439  F.Supp.  697  (N.D.Tex.  1977) (police  harrassment  of 
-  homosexuals;  "The  mere  propensity  or  desire Jof  an  individual 
to  coiranit  a  criminal  act  does  not  permit  state  interference 


^^N.A.A.C.P.  V.  Claiborne  Hardware  Co.     supra.  ^ 
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with  that  individual's  freedom.  The  individual  does  not  become 
a  law  violator  until  he  commits  an  overt  criminal  act"). 

Further,  it  is  doubtful  that  written  words  unaSsociated  with  other 
conduct  tan  ever  meet  the  "incitement"  test.  High  01'  Times,  supra,  456  F.Supp. 
at  1040.  "  ' 

Provocative  or  Offensive.  Speech  Distinguished  •      '  t 

ft  .  ^ 

The  definitions  of  fighting  words  and  incitement ^are  narrowly 
restricted  because  the  First  Amendment  is  designed  to  dncourage,  not 
discourage  controversy:  * 

"[I]n  our  system,  undifferentiated  fear  or  apflltehension  of  disturbance 
is  not  enough  to  overcome  the  right  to  freedom  of  expression.  Any  departure 
from  absolute  regimentation  may  cause  trouble.  Any  variation  from  the 
maj.otity's  opinion  may  inspire  fear.  Any  word -spoken,  in  class,  in  tbe 
lunchroom,  or  on  the  campus,  that  deviates  from  the  views  of  another  person 
may  start  an  argumeat  or  cause  a  disturbance.  But  our  Constitution  says  we 
must  take  this  risk.  ..." 

Tinker  v.  Pes  Moines  Independent  Community 
School  District,  393  U.S.  503,  508  (1969) 

"  >  ■ 

"Accordingly  a  function  of  free  speech  under  our  system  of  government 
is  to  invite  dispute.  It  may  indeed  best  serve  its  high  purpose  when  it 
induces  a  condition  of  unrest,  creates  dissatisfaction  with  conditions  as " 
they  are,  or  even  stirs  people  to  anger.  Speech  is  oftfen  provocative  and 
challenging.     It  may*strike  at  prejudices  and  preconceptions  and  have 
profound  unsettling  effects  as  it  presses  for  acceptance  of  an  idea^ 
That  is  why  'freedom  of  speech,  though  not  absolute.  .   .is  nevertheless  pro- 
tected against  censorship  or  punishment  3^  unless  shown  likely  to  produce  a 
clear  and  present  danger  of  a  serious  ^substantive  evil  that  rises  far  above 
public  inconvenience,  annoyance,  or  unrest." 

Terminiello  v.  Chicago,  337  U.S.  1,  4  (1949) 

-    ,  , 

Thus,  absent  fighting  words  or  incitement ,^  students'  expression"  cannot 
be  restricted  despite  the  fact  that  others  may  fi^d  the  content  abhotrent, 
offeiisive,  or  harshly  critical.'^ 

Papish  V.  Board  of  Curators,  410  U.S.  667  (1973); 
Healy  v.  James,  408  U.S.  169,  187-88  (1972); 
Scoville,  su^ra;  ' 
Reineke,  supra,  484  F.Supp.  at  1259-60. 
See  also :  ,  "  , 

Cohen  v.  California,  supra,   (right  to  wear  slogan,  '"Fuck*  the 
^2       Draft,"  in  courthouse); 

Cases  cited  in  discussipn  of  obscenity  (versus  "four- letter"  words) 

and  defamation  (versus  criticism)  above  (§1. A. 1. a  and  b); 
Discussion  of  expression  in  the  classroom  (§I.B.iy.  *  ,  ^  .  -^^ 


*N.A.A*.C.P.  V.  Claiborne  Hardware  Co.,  supra. 
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Similarly,  absent  fighting  words  or  incitement,  student  expression 
cannot  be  restricted  *or  punished  because  of  the  reactions  of  other  students 
or  staff. 

Shanley  v.  Northeast  Independent  School  District,  462. F. 2d  960,  974 

•   (5th  Cir.  1^72); 
Sullivan  v.  Houston  Independent  School  Disjtrict,  307  F.Supp.  1328, 

1340,  1342  (S.D.Tex.  1971),  333  F.Supp.  1149,  1153  (S.D.Tex.  ,1973) ; 
Hanover  v.  Northrup,  supra; 

Jacobs  V.  Board  of  School  Coimnissioners,'  349  ^Supp.  605,  611 

(S.D.Iftd.  1972),  aff 'd,  490.F.2d  601  (7th  Cir.  1973);       ^  ^ 
vacated  as  moot,.  420  U^.S.  128  (1975)   (a  "rule  may  not  subject 
any  covered  student  to  the  threat  of  discipline  becAuse^  of 
the  .reaction  or  response  of  any  other  person  to  the  written 
maPterials") ;  • 

Fricke  v.  Lynch,  491  F.Supp.  381,  385-88  (D.R.I.  1980)   (male  , 
homosexual  high  school  student  could  not  be  barred  from 
bringing  male  escort  to  senior  prom  where  school  officials 
'  .^iled  to  show  that  other  means  of  controlling  possible  hecklers 

were  not  available). 

See:  Collin  v.  Smith,  supra;  '  -  . 

Village  of  Skokie,  su^ra.* 
Cf:     Lewis  v.  Delaware  State  College,  455  F.Supp,  239,  248  (D.Del.  1978). 

But  seef  '  *  ^  | 

Trachtman  v.  Anker,  563  F.2d  512  (2nd  Cir.  1977)   (questionnaire  concetnin 

student  sexual  attitudes  prohibited  on  grounds  of  potential  for 

psychological  injury); 
Frasea  v.  Andrews,  463  F.Supp.  1043,  1050-52  (E.D.N.Y.^'  1979)  (even 

after  holding  that  letter  to  the  editor  in  school  newspaper  did 

not  constitute  "fighting  words,"  court  upheld  suppression  because 

of  ^evidence  of  potential  disruption). 

If  other  students  or  staff  become  disruptive,  it  is  they  who  can  be 
held  responsible,,  and  if  a  hostile  gr^up  threatens  to  hariu  or  interfere  with 
the  speaker  or  distributor,  the  school's  first  obligation  is  to  stop  them 
and  protect  the^'speaker  or  distributor.     See  Jones  v.  Board  of  Regents, 
436  F.2d  618,"T21  (9th  Cir,.  1970),;  Crews  v.  Clone,  432  F.2d  1259,  1265 
(7th  Cir.  1972);  Fricke,  supra.    Where  such  attempts  to  stop  the  hostile 
or  disruptive  reactors  fail,  it  may  then  be  ftecessary  to  stop  t:he  speaker 
or  distributor,  but  not  to  punish  him/her.     See  Karp  v.  Becken,  477  F.2d 
\11  (9th  Cir.  1973). 

The  fact  that  someone's  expression  undermines  other  people's  support 
for  government  law  ot  policy  does  not  by  itself  create  a  basis  ^Eor 
punishment  under  the  "incitement"  standard.*  In  Collin  v.  Smith;  supra, 
578  F'.Supp.  at -1205,  for  example,  the  court  declared: 

The  Village's-  third  argijment  is  ttat  it  has  a  policy  of 
fai^t  housing,  which  the  dissemination  of  racially  defamatory 


*N.A.A.C.P.  V.  Claiborne  Hardware  Co. ,  supra. 
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material  could  undercut, 
extended  discussion. 
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reject  this  argument  without 


|e|t 


That  the  eflftctive  exercise  of  First 
Amendment  rights  may  undercut  a  giveti  government's  policy  on 
some  issues  is,,  indeed,  one  of  the  purposes  of  those  rights. 

Similarly,  in  Hanover  v.  Northrup,  supra,  3f§  F.Supp.  at  173,  the 
court  said,  "It  does  hot  matter  whether  some  of  her  students,  who  also 
refrained  from  recitation  of  the  Pledge,  were  persuaded  to  do  so  b.ecause 
of  the  plaintiff's  conduct.     'The  First  Amendment ' protects  successful 
dissent  as  well  as  inef f ecti'Vte  protests;*"  citing  Frain  v.  Baron,  307 
F.Supp.  27  (E.p.N.Y.  'l969)'.  *  -        ^  , 

See  also  the  Supreme  Court  language  quoted  from  Terminiello  v.  ' 
Chicago,  supra.  *  ,  / 

Thus,  the  reactions  of  others  cannot  be  the  basis  for  labeling 
expression  "disruptive."    The  question  is,  wh90e  actions  are  actually 
disrupting  the  educational  process?    These  principles  concerning  the 
•  reactions  of  others  sjf^m  from  the  fundamental  ^notion  of  individual 
responsibility  for  one's  actions  which  is  ^bodied  in  the^First 
Amendmen.t.*  See  Gay  Alliance  of  Students  v.  Mattl/ews,  544  F. 2d  162 
^4th  Cir.'  1976).     See  also  comments  to  §I.B.5,  "Assembly." 


^       *N.A.A.C,P.  V,  Claiborne  Hardware  Co. ,  supra. 
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CRIMINAL  CONDUCT  INVOLVING  SPEECH 


(ASSAULT  AND  BATTERY,  EXTORTION,  ETC) 


Certain  forms  of  illegal  acts  are  carried  out  in  part  through 
the* use  of  words.     Examples  include  assault  and  battery,  bribery,  and 
extortion.     These  crimes  are  defined  by  state  laws.    Provided  that  these 
acts  are  defined,  sufficiently  narrowly  under  the  principles  above,  thp 
words  used  to  .carry  them  out  are  not  protected  speech  and  can  be  punish- 
■able.     One  instance  of  this  is  found  in  Williams  v.  Turner,  382  So. 2d 
lOAOv  1042  (La.App.  1980),  where  the  court,  referring  to  elementary 
school  students'  speech  in  their  unsuccessful oattempt  to  physically 
retaliate  against  teacher  who  had  used  corporal  punishment,  stated, 
"Conspiracy  to  commit  a  battery  is  not  protected  speech." 

Of  course,  on  the  other  hand,  the  state  cannot  make  otherwise-protected 
expression  punishable  .by  enacting  a  criminal  statute.  ,  Some  of  the  most 
iisefui  cases  and  principles  for  understanding  this  ^stinction  are  dis- 
cus^sed  in  SI.A.l.d  above,  dealing  with  "fighting  ^^ords"  and  incitement," 
as  distinguished  from  advocacy,  etc. 
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2.     RESTRICTIONS  ON  TIME,  PLACE,  MANNER  — 
THE  DISRUPTION  STANDARD 


"The  principle  of  these  cases  is  not  confined  to  the  supervised  and 
ordained  discussion  which  takes  place  in  the  classroom.    The  principle  use 
to  which  the  schools  are  dedicated  is  to  accommodate  students  during  pre- 
scribed hours  for  the  purpose  of  certain  types  of  activities.  Among  those 
activities  id  personal  intercommunication  among  the  students.  This  is  not 
only  an  inevitable  part  of  the  process  of  .attending  school;  it  is  also 
an  important  part  of  the  educational  process.    A  student's  rights,  therefore, 
do  not  embrace  merely  the  classroom  hours.    When  he  is  in  the  cafeteria, 
or  on  the  playing  field  or  on  the  campus  during  the  authorized  hours,  he 
may  express  his  opinions,  even  on  controversial  subjects  like  the  conflict 
in  Vietnam,  if  he  does  so  without  'materially  and  substantially  intefer[ing] 
with  the  requireipents  of  appropriate  discipline  in  the  operation  of  the 
school'  and  without  colliding  with  the  rights  of  others.   .  •  . 

"Under  our  Constitution,  free  speech  is  not  a  right  that  is  given  only 
to  be  so  circumscribed  that  £t  exists  in  principle  but  not  in  fact.  Freedom 
of  expression  would  not  truly  exist  if  the  right  could  be  exercised  only 
in  an  area  that  a  benevolent  government  has  provided  as  a  safe  haven  for 
crackpots.    The  Constitution  says  that  Congress  (and  the  States)  may  not 
abridge  the  right  to  free  speech.    This  provision  means  what  it  says.  We 
properly  read  it  to  permit  reasonable  regulation  of  speech-connected  activities 
in  carefully • restricted  circumstances.  But  we  do  not  confine  the  permissible 
exercise  of  First  Amendment  rights  to  a  telephone  b6oth  or  the  four  corners 
of  a- pamphlet,  or  to  supervised  and  ordained  discussion  in  a  school  class- 
room." 

Tinker  v.  Des  Moines  Independent  Community 
School  District,  393  U.S.  503,  512-13 
(1969)^  .  ^ 

"Clearly  then,  freedom  of  speech,  which  includes  publication  and  dis- 
tribution of  newspapers,  may  be  exercised  to  its  fullest  potential  on  school 
I)remises  so  long  as  it  does  not  unreasonably  interfere  with  normal  school 
activities.    Administration  can  properly  regulate  the  times  and  places  wiiEhin 
the  school  building  at  which  papers  may  be  distributed.    Obviously,  the  first 
amendment  does  not  require  that  students  be  allowed  to  read  tlewspapers  during 
class  periods.  Nor  should  loud  speeches  or , discussion  be  tolerated  in  the  halls 
during  class  time.  A  proper  regulation  as  to  'place'  might  reasonably  prohibit 
all  discussion  in  the  school  library.  Administration  may  not,  however,  apply 
regulations  as  to  'time'  or  'place'  or  'manner'  in  a  discriminatory  fashion." 

Sullivan  V.  Houston -Independent  School 
District,  307  F.Supp.  1328,  1340 
(S.D.Tex.  1969) (emphasis  in  original) 


32 


I. A. 2. 


Under  Supreme  Court  doctrine,  in  regulating  or  restricting  time,  place, 
or  type  of  expressive  conduct,  the  school  can  only  use  means  which: 

(a)  are  rationally  related  to  furthering  an  important  or  compelling 
governmental  interest  (e.g.,  protection  against  substantial 
disruption);  and 

(b)  are  neutral  and  unrelated  to  the  content  and  subject  matter  of 
the  expression;  and 

^    (c)    ate  narrowly  drawn  so.^th^t  they  result  in  no  greater  restriction 

of  expression  than  is  actually  necessary  to  serve  that  interest  — 
if  there  is  a  reasonable  way  to  avoid  ^bstantial  disruption 
without  interfering  with  expression,  it  must  be  used  instead. 

.  p 

Healy  v.\^ines,  403  U.S.  169,  189  n.20  (1972); 
'G?^ned  v.  City  of  Rockford,  408  U.S.  104,  115-19  (1972); 
United  States  v.  O'Brien,  391  U.S.  367,  377  (1968); 
Elrod  v.  Burns,  427  U.S.  347  (1976);  . 

-Gay  StudentForganization  v.  Bonner,  509  F.2J  652,  660* (1st  Cir.  1974); 
Familias  Unidas  v.  Briscoe,  619  F.2d  391,  399  (5th  Cir.  1980); 
New  Left  Education  Project  v.  Board  of  Regents,  326  F.Supp.  158, 

163-64  (W.D.Tex.  1970),  vacated  on  other  grounds,  404  U.S.  541 

(1972),  414  U.S.  807  (1973);  ,  .  . 

Pliscou  V.  Holtville  Unified  School  District:,  411  F.Supp.  842,  848 

(S.D.Cal.  1976);  ^ 
Solid  Rock  Foundation  v.  Ohio  University,  478  F;Supp.  96,  101-102 

(S.D.Ohio  1979); 
Fricke  V.  Lynch,  491  F.Supp.  381,  385-88 • (D.N. H.  1980) . 

Thus,  even  though  the  school  may  establish  "reasonable"  regulations  - 
concerning  time,  place,  and  manner  of  expression,  "reasonableness"  is 
determined  by  the  above  test.     See,  for  instance.  Solid  Rock  Foundation, 
supra,  478  F.Supp.  at  101,  a  school  literature  distribution  case: 

To  declare  the  test  as  one  of  "reasonableness"  does  not  permit 
the  Court  to  abandon  its  duty  to  ascertain  whether  competing 
interests  are  compelling.     The  .Supreme  Court  has  stated  that  the 
First  Amendment  permits  only  those  time,  manner,  and  place'  regulations 
that  are  "necessary  to  further  significant  governmental  interests." 
Grayued  v.  City  of  Rockford,  408  U.sf  104,  115,  92  S.Ct.  2294,  2303, 
33  L.Ed. 2d  222  (1972).    A  regulation  is  unreasonable  when  its 
incidental  restriction  on  First  Amendment  freedoms  is  no  [sic] 
greater  than  is  essential  to  the  furtherance  of  ain  important"  or 
substantial  state  interest.     United  States  v.  O^Brien,  391  U.S. 
367,  88  S.Ct.  1673,  20  L.Ed. 2d  672  (1968). 

In  these  terms,  regulations  which  limit  distribution  of  literature, 
speeches,  etc.  to  cutside  the  school  building  or  before  and  after  school 
hours  cannot  be  justified.  See: 
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Risetnan  V.  School  Connnittee  of  Quincy,  439  F.2d  148,  149  n.2 
(IslrCir.  1971); 

Jacobs  V.  Board  of  School  Commissioners,  490  F.2d  601,  604p  609 
(7th  Cir,  1973),  vacated  as  moot,  420  U.S.  128  (1975); 

Fujishima  v.  Board  of  Education,  460  F.2d  1355,  1359  (7th  Cir.  1972); 

Sullivan  V.  Houston  Independent  School  District, .  supra; 

Vail  V.  Board  of  Education,  354  F.Supp.  592  (D.N-H.  1973),  remanded  - 
for  further  relief,  502  F. 2d 'fe^p  (1st  Cir."  1973). 

^In  Riseman,  for  example,  the  court  Struck  down  a  regulation  limiting 
distribution  to  outside  the  building,  pointing  out;  that  there  were  many 
places  within  the  building  where 'lion-disruptive  distribution  could  occur. 
Jacobs  struck  dow^  a  regulation  which  limited  distribution  to  times  when 
classes  were  not  in  session,  pointing  out  that  while  some  students  are  in 
class,  others  have  free' periods  and  literature  dist:ribution  among  the*^  lat^t 
ii\ay  not  be  restricted.    Accord,  Riseman.  ^ 

Thus,  the  fact  that  one  time  or  place  is  available  does  not  permit 
the  school  to  forbid  .exp^res.':^lon  at  other  non-disruptive  times  and  places.^ 
See  also: 

Schneider  v.  New  Jersey,  308  U.S*  147  (1939)   ("one  is  not  to  have 

the  exercise  of  his  liberty  of  expression  in  appropriate  places 
abridged  on  the  plea  that  it  may  be  exercised  in  some  other 
place");  .  . 

Southeastern  Promotions,  Ltd.  v.  Conrad,  420  U.S.  54^,  556  (1975)^ 

Minarcini  v.  Strangsville  City  School  District,  541  F.2d  577,  582 
(6th  Cir.  1976); 

Pratt  V.  Independent  School  District  No.  831,  Forest  Lake, 
670  F.2d  J71,  779  (8th  Cir.  1982) r 

Salvail  v.  Nashua  Board  of  Education,  469  F.Supp.   1269,  1275  (D.N.H. 
1979).  -  ^ 

Compare : 

Brush  V.  Pennsylvania  State  University,  414  A.^2^  48  (Pa.  1980) 

(permis sable  on  privacy  grounds  to  bar  cafivassing  in  living 
areas  of  dormitory  by  majotity  vote  of  residents  where  these 
^.   living  areas  were  equivalent  to  interior  ofy^rivate  home  and 
canvassing  was  still  permitted  in  lobbies,  dining  hall  buildings 
by  posting  on  bulletin  boards  and  in  mailboxes,  and  by  individ- 
ual invitation  into  students'  rooms).  . 

On  the  other  hand,  courts  have  noted  that  time^  place,  and  manner  restric- 
tions must,  in  addition  to  meeting  the  other  requirements  above,  also 
"le^ve  open  ample  alternative  channels  for  communication  of  the  informa- 
tion." 

Virginia  State  Board  of  Pharmacies  v.  Virginia  Citizens  Consumer 

Council.  425  U.S.  7.48,  771  (1976); 
Heffron  v.  International  Society  for  Krishna  Consciousness,  101  S.Ct. 

2559  (1981).  ° 
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The  cases  above  also  make  it  clear  that  the  burden  is  on  the  school  . 
to  justify  its  interference  by  showing  that  these  standards  have  been  met. 
There  must  be  real,  factual  evidence,   for  "undifferentiated  fear  or  appre- 
hension  of  disturbg^nce  is  not  enough."*  Tinker,  supra,  at  508.     See,  for 
example,  Aryan  v.  Mackey,  462  F.Supp.  90,  93-94  (N.D.Tex.  1978),  where  <^ 
the  court  carefully  analyzed  and  rejected  th,e  school's  argument  that  the 
wearing  of  masks  by  ^anti-Sh^h^diemonstrators' would  be 'reasonably  likely  to  ^ 

cause  them  to  become  violent. 

(i  ■  J. 

As  one"* court  has  noted: 

Tinker  and  its-    progeny  teach  .us  th^t  the  court  must  focus 
on  actual,  not  potential  or  hypothetical,  disruption.     We  have 
no  doubt  that  the  proper  functioning  of  schools  and  universities 
requires  some  discretion  from  all  involved,  but  unrealistic 
sensitivity  tp  the  fragility  of  schools  and  universities  is 
inappropriate.   .   .The  court  must  cibsely  examine  the  asserted 
ri^^yjrbing  activity  to  insure  that  th^  reasons  advanced  meet 
^the  Substantial  and  material"  disruption  standard.   .   .  . 

Hkabey,  'at  least  momentarily,  did  disrupt  the  senat^^eet- 
ing.,  The  question  is  the  severity  of  the  disruption.  ''[Mabey 
V.  Reagan,  537  F.2d  1036,  1050  (9t;^h  Cir.  1976).] 

See  also: 

Shamloo  v.  Mississippi  State  Board  of  Trustees,''  620  F.2d  516, 
522  (5th  Cir.  1980)  (lower  court  conclusion  that  student 
demonstration  was  disruptive  held  to  be  insufficient  because 
the  lower  court  had  failed  to  ^f ind  that  the  demonstration 
was  a  "material  and  substantial"  disruption  of  classwork, 
disorder  or  invasion  of  the  r4.'ghts  of  others); 

Fricke  v.  Lynch ,  supra  (court  .carefully  scrutinized  and  rejected 
the  scl^ol's  arguments  concerning  the  potentially  disruptive 
reaction  to  a  male  student^ s  bringing  another  male  to  the 
senior  prom,-  finding  that  other  measures  were  available  * 
and  that  "any  disturbance  here,  however  great,  would  not  r 
interfere  with  the  main  business  of  th^  school  —  education 
. * .   .  classes  or  schoolwork") . 

The  standaiW"  f6r  disruption  of  the  educational  process  will  often 
depend  on  the  definition  of  the  "educational  process."    An  overly  controlled 
school  environment,  where  maintaining  order  depends  upon  silencing  vir- 
tually all  expression,  is  inconsis^^t  with  the  freedoms  protected  by  the 
First  Amendment. 

What  If  Other  Students  Might  Become  Disruptive? 

The  disruption  standard  applies  to  the  actions  of  the  individual 
engag^ed  in  expression.     Expression  cannot  be  restricted  because  of  the 
disruptive  reactions  of  others  unless  the  person  is  using  "fighting 
X7ords"*or  "in*citement , "  properly  defined.     See  §I.A.l.d  above  on  the 
"Reactions  of  Others." 
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Defining  Disruption 

Eiien  though  "substantial  and  material  disruption"  is  the  constitution- 
al standard,  a  school  rule  which  simply  forbids  such  disruption  without 
defining  it  more  specifically  will  generally  be  struck  down  as  vague. 
Thus',  in  Jacobs  y>  Board  of  School  Commissioners,  490  F. 2d  601,  605 
(7th  Cir>  1973) -vacated  as  moot,  420  U,S.  1?8  (1975),  the  court  noted. 

Defendants  argue  unpersuasively  that  proviso  1.1.1.3 
is  not  over-vague  because  of  its  similarity  to  the  text 
of  the^standard  by  which  the  Supreme  Court  tested  a* 
precise  regulation  against  wearing  armbands  in  Tinker  v. 
Des  Moines  School  District,  393  U.S.  503,  514,  89  S.Ct. 
733,  21  L.Ed. 2d  731.     It  does  not  at  all  follow  that  the 
phrasing  of  a  constitutional  standard  by  which  to  decide 
whether  a  regulation  infringes  upon  rights  protected  by 
the  first  amendment  is  sufficiently  specific  in  a  regula- 
tion to  convey  notice  to  students  or  people  In  general  of 
what  is  prohibited. 

The  court  pointed  out  that  the  meaning  of  such  terms  as  "disrup- 
tion, "  "significaurt  ,  "  and  "normal  educational  processes"  is  far  from  v 
clear,  particularly  when  measured  against  the  con&titutional  need  to 
avoid  va^ue  or  overbroad  regulation  of  rights  of  free  expression. 
Accord,  Nitzberg  v.  Parks,  525  F«2d  378,  383  (4th  Cir.  1975)_(retired 
Supreme  Court  Justice  Clark)      Similar  ..regulations  which  used  Tinker- 
like language  were  struck  down  in: 

Soglin  V.  Kauffman,  295  F.Supp.  978,  991-94  (W.lD.Wis.  1968), 

aff 418  F.2d  163  (7th  Cir.  1969); 
Corp.  of  Haverford  College  v.  'Reeher,  329  F.Supp.  1196,  1209-10, 

1213  (E.D.Pa.  1971); 
Rasche  v.  Board  of  Trustees,  353  F.Supp.  973  (N.D.Ill.  1972); 
Undergraduate  Student  Association  v.  Peltason,  367  F.Supp.  1055 

(N.D.Ill.  1973); 

Marin  v.  University  of  Puerto  Rico,  377  F.Supp.  613,  627  (D.P.R.  1974);  " 

Smith  V.  Sheeter,  402  F.Supp.  624  (S.D.Ohio  1975); 

Plis^ou  v^.  Holtville  Unified  School  District,  411  F.Supp.  842, 

850-51  (S.D.Cal.  1976); 
Hall  V.  Board  of  School  Commissioners,  469  F.Supp.  69  7,  709 

(S.D.Ala.  1980). 

But  see: 

Furumoto  v.  Lyman>  362  F.Supp.  1267,  1282-84  (N.D.Cal.  1973); 
Commonwealth  v.  Bohmer,  372  N.E.2d  1381  (Mass.  1978). 
See  also: 

Cases  and  Discussion  in  §V.B,,  "Vague  Rules."        .  * 

In  large  measure,  substantial  disruption  can  be  defined  in  relation  ^ 
to  the  more  specific^  narrowly  drax^  time,  place,  and  manner  regulations 
for  specific  forms  of  expression. 
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3.     CLEAR  AND  PRECISE  REGULATIONS 


"...Th'ese  freedoms  are  delicate  and  vulnerable,,  as  well  as  extremely 
precious  in  our  society.     The  *^ threat  of  sanctions  may  deter  their  exercise 
almost  as  potently  as  the  actual  application  of  sanctions. . .Because  First 
Amendment  freedoins  need  breathing  space  to  survive,  government  may  regulate 
in  the  area  only  with  narrow  spec LHNil^y.  *  *  *  Precision  of  regulation 
must  \ye  the  .touchstone  in  an  areafeo  cXosely  touching  upon  our  most  precious 
.freedoms."     *  •  ^"i^  Jy  * 

irTA.A.C.P.  V,  Button,  371  U.S.  415, 
433,  438' (1963) • 

e 

In  order  to  avoid  viola<?ions  of  constitutional  rights,  precision  in 
school  rules,,a?^ecting  expression  is  essential.     Rules  which  are  vague 
in  that  they  fail  to  sufficiently  define  what  conduct  is  or  is  not  prohi- 
bited —  and  rules  which  are  overbroad  —  in  that  they  could  be  applied 
to  prohibit  protected' as  well  as  unprotected  exprei^sion  —  are  unconsti- 
tutional. 

Vagueness  and  overbreadth  are  discussed,  together  with  case  citations, 
in  §V.     Note  that  rules  are  mucfrmore  likely  to  be  struck  down  as  vague 
where  they  restrict  expression*     See,  also -§I. A.  2  on  the  need  for  precise 
definition  of  "substantial  and  material  disruption,"  Sl.A.l  on  the 
need  to  define  such  terms  as  "obscenity"  and  "defamation,"  and  §I.A.4 
on  the  need  for  precise  regulations  wherever  prior  restraint  is  permitted. 
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4.     PRIOR  RESTRAINT 


"Any  system  of  prior  restraint,  however,   'conges  to  this  Court  bearing 
k  heavy  presumption  against  its  constitutional  validity.'  Bantam  Books, 
Inc.  V.  Sullivan,  372  U.S.   [58,  70  (1963)].  .   .;  N^w^York  Times  Co.  v. 
United  States,  403  U.S.   [713,  714  (1971)].   .   .;  Organization  for  a  Better 
Austin  V.  K^fe,  402  U.S.  415,  419.   .   .(1971);  Carroll  v.  Princess  Anne, 
393  U.S.  175,^^181.  .   .(1968);  Near  v.  Minnesota  ex.  rel.  Olson,  283  U.S. 
[697,  716  (1931)].   .   .The  presumption  against  prior  restrains ts  is  heavier — 

and  the  degree  of  protection  broader        than  that  against  limits  on  expression 

imposed  by  criminal  penalties.     Behind  the  distinction  is  a  theory  deeply, 
etched  in  our  law:     a  free  Society  prefers  to  punish  the  few  who  abuse 
rights  of  speech  after  they  break  the  law  than  to  throttle  them  and  all 
others  beforehand." 

Southeastern  Promotions,  Ltd.  v^  ^ 
Conrad,  420  U.S.  546,  558-59  (1975). 

Accord: 

Healy  v.  James,  408  U.S.  415,  419  (1971)   (school  case);  > 
Nebraska  Press  Association  v.  Stuart,  96  S.Ct.  2791,  2802  (19^6) 
('i)rior  restraints  on  speech  and  publication  are  the  most 
.  .  serious  and  the  least  tolerable  infringement  on  First  Amendment 
rights"); 

Carroll,  supra  ("Prior  restraint  upon  speech  suppresses  the  precise 
freedom  which  the  First  Amendment  sought  to  protect  against 
abridgments"); 

Vance  v.  Universal  Amusfement  Co.,  Inc.,  100  'S.Ct.  1156,  1161  (1980). 

Several  of  the  reasons  for  the  presumption  against  prior  restraints, 
even  when  accompanied  by  extensive  procedural  safeguards,  are  summarized 
the  the  Center  for  Law  and  Education's  Constitutional  Rights  of  Students, 
66  (1976):  .  ^ 

In  conclusion,  a  system  of  prior  review  of  content  creates 
a.  great  risk  of  improper  suppression  .   .   .  Robust  expression  at  the 
periphery  of  the  zone  of  protection  is  not  often  favored.  Shanley 
[v.  Northeast  Independent  School  District,  462  F.2d  960  (5th  Cir.  1972), 
decliTilng  to  riile  i)rior  review  unconstitutional  per  se  but  finding 
that  the  school  had  failed  to  follow  the  careful  procedural  safe- 
guards required  for  Its  use]  ±s  illustrative.     There  the  "contro- 
versial" statements  advocated  a  review  of  marijuana  laws  and 
offered  information  on  birth  control.    A  Presidential  Commission 
had  made  the  same  recommendation  on  marijuana  laws  and  many 
materials  in  the  school's  library  dealt  with  birth  control.  The 
court  described  the  system' s.  concern  as  "odd."    462  F.2d  at  972.  ^ 
Also  it  characterized  two  of  its  legal  points  as  "a  constitutional  ^'^ 
tossil,  exhumed"  and  involving  remarkable  reliance  on  the  conditional  verb 
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"could."    462  F.2d  at  967,  975.    What  could 
this  system  do  even  with  a  perfect  rule?  .  More 
significantly,  how  many  students  will  not  take 
the  initial  risk  of  submitting  material  or  be 
unable  to  overturn  an  adverse  decision  because 
of  unawareness  of  their  rights  or  lack  of  re- 
sources? ; 

Turther,  even  a  carefully  framed  system  of  prior  review  is  frequently 
likely  to  result  in  some  delay.     Effective  exercise  of  freedom  of 
expression  often  depends  upon  the  ability  to  get  opinions  across  at  the 
most  timely  moment;  spontaneity  can  also  be  a  crucial  element. 

O    If  the  heavy  presumption  against  prior  restraint  is  given 'proper . 
weight,  it  is  difficult  to  see  how  any  prior  review  scheme  in  a  school  can 
be  sufficiently  justified.     On  the ^one  hand,  prior  review  is  not  necessary 
to  prevent  substantially  disruptive  activity.     This  can  be  accomplished 
through  reasonabl^e  regulations  concerning  time,  place,  and  manner-  of  ex- 
pression.    On  the  other  hand,  any  regulation,  before  or  after  expression, 
of  the  content  of  expression  is  forbidden  altogether,  except  for  certain, 
narrov/ly  limited  forms  of  unprotected  expression:     obscenity,  defamation, 
and  ''fighting  words"  or  "incitement."    There  is  little  compelling  evidence 
of  the  necessity  for  the  regulation  of  obscenity  to  take  the  form  of 
prio^  restraint,  and  prior  censorship  of  defamatory  materials  tnay  well  be 
iiregal  altogether.  See: 

Near  v.  Minnesota,  supra; 

Bright  V.  Los  Angeles  Unified  High  School  District,  124  Cal.Rptr. 

598,  602-03  (Ct.App.,  2nd  Dist.,  1975); 
St.  Ledger  v.  McKown,  C.A.  No.  C-173, 684  (Ca. Super. Ct. ,  L.A. 

County,  Oct.  19,  1976). 

As  for  fighting  words,  the  determination  depends  upon  the  very  specific 
moment  when  the  statement  is  made  and  upon  whether  it  is  aimed  at 
specific  individuals  with  the  prupose  of  immediately  provoking  them  to 
violence.     Prior  review  is  a  particularly  poor  tool  for  making  this 
determination. 

One  court  demonstrated  the  weight  qf  the  school 's*^urden  by  comparing 
it  with  the  burden  which  the  Supreme  Court  found  the  federal  government 
had  failed  to  meet  in  New  York  Times  Cq.  v.  United  States,  403  U.S.  713 
(1971):  ,  ' 

If  the  significant^ interests  of  national  security,  protection  of 
diplomatic  confidences,  and  safe-guarding  soldiers  lives,  invoked 
in  New  York  Times,  were  not  adequate  justification  for  the  prior 
restraint  of  the  rights  of  a  free  press  to  publish  a  broad  range  of 
materials  (the  so-called  Pentagon  Papers),  the  revelation  of  some 
of  which  even  members  of  the  majority  thought  would  do  "substantial 
damage"  to  those  interests,  id.  at  731,  91  S.Ct.  2140,  then  it 
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is  difficult  to  perceive  how  the  need  for  traffic 
control,  space  allocation,  and  minimization  of  noise 
and  other  disruptions  of  university  activities  can  . 
be  adequate  justifications  for  a  prior  restraint 
on  demonstrations  of  all  kinds  everywhere  within 
the  University.   [Marin  v.  University  of  Puerto 
Rico,  377  f.Supp.  613,  625  (1974)] 

Compare  U,S,  v.  Progressive,  Inc, ,  467  F.Supp.  990  (W.D.  Wis),  dismissed, 
610  F.2d  819  (7th  Cir.  1979) (preliminary  injunction  granted  against 
publication  pi  article  containing  technical. details  on  construction 
of  hydrogen  bomb) . 

Prior  review  is  especially  disfavored  when  it  results  ,in  censorship 
of  criticism  of  government  actions  by  officials  associated  with  those 
actions.     See  I??ebraska  Press  Association  v,  Stuart,  96  S.Ct.  2791,  2824n. 
33  (1976) (J»  Brennan,  concurring).     Thus,  there  are  added  dangers  when  a  ' 
prior  approval^ scheme  puts  school  officials  in  the  position  bf  censoring 
student  expression  which  may  be  critical  of  school  policy. 

Courts  have  ruled  school  prior  restraint  schemes  imperniissable 
outright  in: 

Riseman  v.  School  Committee  of  Quincy,  439  F.2d  148,  149n.2  (1st  Cir. 
1971); 

-Fujishima  v.  Board  of  Education,  460  F.2d  1355,  1357  (7th  Cir. .1972); 
,      Hammond  v.  South  Carolina  State  College,  272  F.Supp.  947,  950  (D.S.C. 
1967); 

Jacobs  V.  Board  of  School  Commissioners,  348  F.Supp.  605,  609-10? 

(S.D.  Ind.  1972),  aff M,  490  F.2d  601  (7th  Cir.  1973),  vacated 
as  moot,  420  U.S.  128  (1975). 

See    Bright,  supra,  124  Cal.Rptr.  at  603  (school  prior  restraint  "at  the 

very  least. . .questionable"  under  state  and  federal  constitutions) 

Courts  whic*  have  declined  to  rule  all  prior  restraint  iij..  schools,  to  • 
be  illegal  per  se  have  nevertheless  regularly  struck  down  the  particular 
prior  restraint  schemes  in  question  because  they  failed  to  provide  care- 
fully draxTO  procedural  safeguards  as  required  by  the  Supreme  Court.  Thus, 
in  Southeastern  Promotions,  Ltd.  V.  Conrad,  420  U.S.  546,  560,  the  Court 
stated 

^  In  Freedman  [v.  Maryland,  380  U.S.  51  (1965)1,  the  Court 
struck  down  a  state  scheme  for  the  licensing  of  motion 
pictiSires,  holding  "that,  because  only  a  judicial  det- 
ermination  in  an  adversary  prpceeding  ensures  the  neces- 
sary sensitivity  to  freedom  of  expression,  only  a  procedure 
requiring  a  judicial  determination  suffices  to  impose  a 
valid  final  restraint.^'    380  U.S.,  at  58.... We  held  in 
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Freedman,"  and  we  reaffirm  here,  that  a  system  of 
prior  restraint  runs  afoul  of  the  First  Amendment 
if  it  lacks  certain  safeguards:    Fitst,  the  burden 
of  instituting  judicial  proceedings,  and  of  proving 
that  the  material  is  unprotected,  must  rest  on  the" 
censor.     Second,  any  restraint  prior  to  judicial 
review  can  be  imposed  only  for  a  specified  brief 
period  and  only  for  the  purposfe  of  preserving  the 
status  quo  [i.e.,  procedures  must  specify  "that 
the  censor  will,  within  a  specified  brief  period, 
either  issue  a  license  or  go  to  court,"  Freedman, 
380  U.S.  at  59],     Third,  a  prompt  .final  judicial 
determination  must  be  assured. 

See:  Bantam  Books,  supra,  393  U.S.  at  70; 
Carroll,  supra,  393  U-S.  at  181; 
Snyder  v.  Board  of  Trustees  of  University  of  Illinois,  286  F.Supp, 

927,  934,  936  (N-D.  Ill-  1968).;  . 
Antonelli  v.  Hammond,  308  F.Supp,  1329,  1325  (D.  Mass,  1970), 

Further,  the  procedures  must  spell  out  the  legally  valid  precise  criteria 
by  which  the  censor  will  decide  whether  the  material  is  protected.  See: 

■ 

Quart erman  v.  Byrd.  453  F.2d  54,  59  (4th  Cir.  1971); 
Baughman  v.  Freienmuth,  478  F.2d  1345,  1351  (4th  Cir.  1973);. 
Wilson  V.  Chancellor,,  418  F.Supp.  1358,  1364  (D.  Ore.  1976). 
See:  Hall  v.  Board  of  School  Coininissioner.s ,  496  F.Supp.  697,  709 
(S.D.Ala.  1980). 

Application  of  these  jjyscedural  requirements  to  specific  forms  of 
student  expression  is  discussed  in  each  part  of  §I.B. 

For  further  commentary  on  prior  restraints,  see: 

Center  for  Law  and  Ed&cation,  The  Constitutional  Rights n of  Students, 

62-66,  89-90  (1976); 
"Note,  Prior  Restraints  in  Publ;LC  High  Schools,"  82  Yale  L.J.  1325 

(1973).  , 
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5.     INCONSISTENT  APPLICATION 


Differences  in  treatment  of  the  expression  of  different  students  or 
groups  may  violate  the  Equal  Protection  Clause  as  well  as  the  .First  Amend- 
ment.     Further,  several  courts,  in  overturning  school  action  which  restricted 
student  or  teacher  expression  (particularly  "four-letter"  words) ,  have 
pointed  to  the  fact  that  the  school'?  textbooks  or  library  books  contained 
similar  or  identical  language.     See:  .  ^ 

■     Keefe  v.  Geanakos,  418  F.2d  359  (1st  Cir.  1969): 

Scoville  V.  Board  of  Education,  425  F.2d  10,  14  (7th  Cir.),  cert. 

denied,  400  U.S.  826  (1970) ;  v 
Vought  V.  Van  Buren  Public  Schools,  306  F.Supp.  1388  (E.D.  Mich.  1969); 
Channing  Club  v.  Board  of  Resents,  317  F.Supp.  688  (N.D.Tex.  1970) ; 
Salvai'l  v.  Nashua  Board  of  Education,  469  F.Supp.  1269,  1274  (D.N.H. 

1979). 

o        ■  ■       '  , 

See  also:  t  . 

"solid  Rock  Foundation  v.  Ohio  Statg  University,  478  F.Supp.  96  (.S.D. 
Ohio  1979)   (overturning  policy  which  restricted  distribution  of 
off-campus  publications  .to  16  locations  on  campus  while  allowing 
official  student  newspaper  to  be  distributed  at  145  places); 
Hall  V.  Board  of  School  Commissioners,  496  F^Supp.  697,  709-10 

(S.D.Ala-.  1980)   (literature  distribution  policies  administered 
in  an  arbitrary  .and  inconsistent  manner) ; 
McClyng  v.  Board  of  Education,  346  N.E.2d  691  (Ohio  1976)  (punishment 
for  violation  of  grooming  regulations  overturned,  in  part 
because  of  inconsistent  application) ; 
Police  Department  of  Chicago  v.  Mosley,  408  U.S.  92  (1972); 
Carey  V.  Brown,  100  S.Ct.  2286  (1980). 

See  also  comments  to  SI.B.3,  "Access  to  School  Controlled  Media." 
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B.     SPECIFIC  FORI-IS  OF  EXPRESSTDW 


1.     SPEECH    (AND  tofllN-CLASS  EXPRESSION) 


Given  the  relatively  low. Ifevels  of  traditional  student  protests  over        '  ' 
the  last  few  years,  the  most  frequent  forms  of  student-school  conflict 
over  student  expression  tend    to  ofifcur  in  everyday  interaction  between 
student  and  teacher  in  the  classroom,  with  students  being  termed  "disrup- 
tive,     disrespectful,"  "insolent,"  "insubordinate,"  etc.     Yet,  virtually 
none  of  the  First  Amendment  court  cases   Ms  arisen  from  these  incidents. 
But  9ee: 

\  • 

Dillon  V,  Pulaski  County  Special  School  Districf>  468  F.Supp.  54, 
,      56-57  (E.D.Ark.  1978),  kff'd,  594  F.2d  699*'(8th  Cir.  1979) 
(court,  seemingly  ignoring  basic  First  Amendment  principles, 
held  that  student  who  said  "What  a  drag"  whei.  told  to  stop 
kissing  in  hall  could  be  punished  for,  "disrespect ;"  court,^ 
hoVever,  found  for  student  because  of  proce^iural  due  process 
violations). 

Cf-:  Fen ton  v,  St ear,  423  F.Supp.  767  (W.D.Pa.  1976)   (calling  teacher  a 
"prick"  in  his  presence  constituted  "fighting  words"); 
^^Pelley  v.  Fraser,  C.A.  No.  B-76-C-14  (E.D.Ark.,  5/18/76)  (Clearinghouse 
No.  19,518)   (preliminary  injunction  issued  on  First  Amendment 
grounds  where  student  was  removed  from  Student  Council  because, 
given  an  Assignment  for.  writing  an  introduction  for  a  new 
character  ^'perhaps  a  teacher  just  as  Chaucer  would  have  written 
it,"  plaintiff  wrote  a  poetn  clearly  directed  at  the  school's 
principal  and  "notable  only  for  its  crude  language  and  overall 
bad  taste;"  no ^evidence  of  disruption;  further,  due  process  , 
question  raised  by  punishing  student  for  what  appeared  to  be 
compliance  with  the  assignment) ; 

McCall  V.  State,  354  So. 2d.  869  (Fla.  1978)  (statute  referring 
to  one  who  "upbraids,  abuses.  Or  insults  any  member  of  the 
instructional  staff  on  school  property  or  in  the  presence 
of  the  pupils  at  a  school  activity,"  held  overbroad  because 
^    not  tied  to  a  narrow  disruption  standard); 

Williams    v.  Turner,  382  So. 2d  1040  (La.App.  1980)  (concerning  ^ 
speech  accompanying  students'  attempt  to  strike  teacher 
who  imposed  corporal  punishment,  "Conspiracy  to  commit 
battery  is  not  protected  speech"). 

Despite  the  relatively  small  number  of  cases,  it  is  nevertheless  ^ 

clear  under  Tinker  v.  Des  Moines  Independent  Community  School  District, 

393  U.S.  503  (1969),  that  the  basic  First  Amendiftent  principles  discussed 

above  apply  to  student  speech  in  the  classroom.     Other  Supreme  Court  cases 

demonstrate  a  special  concern  witti  'academic  freedom  in  the  classroom: 
«• 
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Our.  Nation  is  deeply-  committed  to  safeguarding  academic  freedom, 
which  is  of  transcendent  value  to  all  of  us^  and  not  merely  to  Jthe 
teachers  concerned.     That  freedom  is  therefore  a  special  concern  of 
^the  First  Amendment,  which  dpes  not  tolerate  laws  that  cast  a  pall 
of  orthodoxy  over  the  classroom.     [Keyishian  v.  Board  of  Regents, 
385  U.S.  589,  603  (1967).] 

.   .   .  Teachers  and  students  must  always  remain  free  to  inquiry, 
to  study  and  to  evaluate,  to  gain  new  maturity  and  understanding; 
otherwise  our  civilization  will  stagnate  and  die.     [Sweezy  v.  Nfew 
Hampshire,  354  U.S.  234,^250  (1957).]  "  « 

.   .   .  Such  unwarranted  inhibition  upon  the  free  spirit  of  tea- 
chers affects  not  only  those  who,  like  the  appellants,  are  immedi- 
ately before  the  Court.     It  has  an  unmistakable  tendency  to  chill 
that  free  play  of  the  spi^rit  which  all  teachers  ought  especially  to 

cultivate  and  practice.   .   .  . 

*    *    *  * 

To  regard  teachers  in  our  entire  educational  system,  from  the 
primary  grades  to  the  university,  as  the  priests  of  our  detiiocracy 
is  therefore  not  to  indulge  in  hyperbole.     It  is  the  special  task 
of.  teachers  to  foster  those  habits  of  open-mindedness  and  critical 
inquiry  which  alone  make  for  responsible  citizens,  who,  in  turn, 
make  possible  an  enlightened  and  effective  public  opinion.  Teachers 
must  fulfill  their  function  by  precept  and  practicje,  by  the  very^ 
atmosphere  which  they  generate;  they  must  be ^exemplars  of  open-mind- 
edness and  free  inquiry.     They  cannot  carry  out  their  noble  task  if 
the  conditions  for  the  practice  of  a  responsible  sand  critical  mind 
are  denied  to  them.     They  must  have  the  freedom  of  responsible 
inquiry,  by  thought  and  action,  into  the  meaning  of  social  and 
economic  dogma.     They  must  be  free  to  sift  evanescent  doctrine, 
qualified  by  time  and . circumstance,  from  that  restless,  enduring 
process^  of  extending  the  bounds  of  und  erst  and  itig  and  wisdom,  to 
assure  which  the  freedoms  of  thought,  of  speech,  of  inquiry,  of 
x^orship  are  guaranteed  by  the  Constitution  of  the* United  States 
against  infraction  by  national  or  State  government.     [Wieman  v. 
Updegraff ,  344  U.S.  183,  195-97  (1952)  (J.  Franfurter,  concurring.)] 

The  principal  use  to  which  the  schools  are  dedicated  is  to 
accomodate  students  during  prescribed  hours  for  the  purpose  of 
certain  types  of  activities.     Among  those  activities  is  personal 
intercommunication  among  the  students.    This  is^not  only  an  inevi- 
table part  of  the  process  of  attending  school;  it  is  also  an  impor- 
tant part  of  the  educational  process.     [Tinker,  393  U.S.  at  512.] 

•  Specific  application  of  these  principles  to  classroom  issues  at  the 
lower  court  level  has  usually  involved  teachers^  challenges  to  administra- 
tion restriction  and  punishment.     To  some  extent,  the  conflicting  outcomes 
in  these  cases  depend  upon  whether,  in  the  particular  court's  view,  the 
teachers  are  wrongly  attempting  to  interfere  with  the  administration's 
obligation  to  determine  broad  curriculum  policy  including  the  subjects  and 
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topics  to  be  taught' or  whether,  on<the  other  hand,  they  are  correctly 
attempting  to  pursue  their  right  and  obligaj^on  to  present  differing 
viewpoints  and  approaches  to  those  subjects  for  purposes  of  stimulating 
critical  inquiry*    Compare  cases  decided  against  the  teacher: 

Hetrick  v.  Martin,  480  F.2d  705'(6th  Cir.  1973); 

Adams  v.  Campbell  County  School  District,  511  F.2d  1242* (10th  Cir. 

1975)  ;                   ^                                            -                •  ^  , 
Ahem  v.  Board  of  Educatio^,  327  F.Sjy5)p.  1391  ^D.Neb.  1971),  aff 'd,  . 

456  F.2d  399  (8th  Cir.  1972); 

Palmer  v.  Board  of  Education,  603  J.  2d  .1271  (7th  Cir.  1979),  cert. 

denied ,  100  S.Ct.  689  (1980).    .        .  .  ' 

^Mercer  v. ^ Michigan  State  Board  of  Education, ' 379  F.Supp.  580  (E.p. 

Mich.),  aff'd  without  opinion,  419  U.S.  1681  (1974);  ' 

with  cases  finding  for  the  teacher:^/ 

Keefe  v.  Geanakos,  41.8  F.2d  359  (Ist  Cir.  1969); 

Parducci  v.  Rutland^,  316  F.Supp.   352  (M.D.Ala.  1970) ; 

Mailloux  V.  Kiley,  323  F.Supp.  1387  (D.Mass.  1971),  aff 'd,  448  F.Zd 

1242  (1st  Cir,  1972); 
Sterzing  v.  Fort  Bond  Independent  School  District ,  "^376  F.Supp.  "'657 
•       (S.D.Tex.  197.2),  Vacated  and  remanded  on  other  grounds,  496  F. 2d 

92  (5th  Cir.  1974);  .  ■ 

Wilson  V.  Chancellor,  418' F.Supp.  1358  (D.Ore.  1976); 
de  Groat  v.  Newark  Unified  School  District,  133  Cal.Rptr.  225 

(Ct.App.  1976); 

Beebete  v.  Haslett  Public  Schools,  239  N.W.2d  724  (Mich. Ct.App.  1976). 

See:  Givhan  v.  Western  Line  Consolidated  "School  District,  99  S.Ct.  693 
(.1979)  (First  Amendment  protects  teacher's  right  to  complain 
privately  to  administrators) . 

Cf . :  Minarcini  v.  Stongsyille  City  School  District,  541  F.2d  577  (5th  Cir. 

1976)  ; 

Cary  V.  Board  of  Education,  598  F. 2d  535  (10th  Cir.  1979); 

Pico. v.  Board  of  Education,  638  F.2d  404  (2nd  Cir.  1980),  aff !d  . 

^  ^S.Ct.  ^,  50  y.S.L.W.  4831  (6/24/82); 

Loewin  v.  Tumipseed,  488  F.Supp.  1138,  1153-54  (N.D.Miss.  1980); 

Hunter  v.  Dallas  Independent /Sch.  Dist.,  No.  CA-^3-77-0132-G  (N.D.Tex. 
10/20/78).  1 

The  Supreme  Court  has  repeatedly  stated  that  First  Amendment  rights 
include  the  right  to  "receive  information  and  ideas." 

Lamont  v.  Postmaster  General,  381  U.S.  301  (1956); 
Stanley  v.  Georgia,  394  U.S.  557  (1969); 
Kleindienst  v.  Mandel,  408  U.S.  753,  762-64  (1972); 
Procunier^v.  Martinez,  416  U.S.  396,  "498--99  (1974); 

Virginia  State  Board  of  Pharmacy  v.  Virginia  Citizens  Consumer  Coun- 
cil, Inc.,  96  S.Ct.  1817,  1823  (1976). 
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The  rights  of  students  under  thesfe  decisions  have  been  recognized  in: 

Minarcini,  supra;  ^r^<c^^  -r»j 

Brooks  V.  Auburn  Uniuers-jty,  296  F.Supp,  188  (M.D.Ala.  1969),  atf_d, 

412  F.2d  1171  (5th  Cir.  1969);  y 
Sim-t-h  V.  University  of  Tennessee,  300  F.Supp.  777  (E.D,Tetrfi.  1969); 
A.C.L.U.  V.  Radford  College,  315  F.Supp.  893,  896  (W.D.Va.  1970); 
Vail  V.'  Board  of  Education,  354  F.Supp.  592  (D.N. H.  1973),  remanded 

for  further  relief,  502  F.2d  1159  (1st  Cir.  1973); 
Wilson  v.'  Chancellor,  supra;  ' 

Right  to  Read  Defens-e  Committee  of  Chelsea  v.  School  Committee, 

454  .F.Supp.  703,  714  (D.Mass.  1978); 
Reineke  v.  Cobb -County  School  District,  484  F.Supp.  1252,  1261 
(N.D.Ga.   1980) .  '  ' 

Cf.:  Zykan  v.  Warsaw  Community  School  iCorp.,  631  F. 2d  1300,  1304  (7th  Cir. 

•    ■  1980); 

Pico,  supra;         \  ' 

Pratt  V.  Independent  School  District  No.  831,  Forest  Lakg, 

670  F.2d  771,  777  (8th  Cir."  1982); 
Loewin,  supra ; 

Sheck  V.  Baileyville  School  Committee,  530  F.Supp.  679  (D.Me.  1982). 

The  .complex  nature  of  student-teacher-administrator  relations  requires 
that  regulation  of  expressive  conduct  in  the  classroom  be  car^^lly  scru- 
tinized and  narrowly  limited  on  the  basis  of  the  "substantial  and  material 
disruption  of  the  education  process"  standards  (and  that  the  "educational 
process"  itself  be  structured  in  such  a  way  that  robust  expression  and 
exchange  of  views  is  seen  not  as  a  "disruption  of  the  educational  process 
but  as  an  integral  part  of  that  process).     Otherwise,  the  school  s  legal" 
authority  concerning  curriculum  and  its  legitimate  interests  in  maintain- 
ing order  will  slip  into  improper  infringement  of  First  Amendment  rights. 
Thus,  one  court  noted  that,  in  applying  the  disruption  standard  to  campus 
•  discussion,  "unrealistic  sensitivity  to  the  fragility  of  schools  and 
universities  is  inappropriate."-  Mabey  v.  Reagan.  537-. F.  2d^  1036,  1050 
(9th  oCir.   1976).     It  has  also  been  stated  that  "the  law  requires  thaf  the 
school  rules  be  related  to  the  state  interest  in  the  production  of  well- 
trained  intellects  with  constructive  critical  stances,  lest  students 
imaginatiori's,  intellects  and  wills  be  unduly  stifled  and  chilled. 
Scoville  V.  Board  of  Education,  425  F.2d  10,  14  (7th  Cir.),  cert,  denied. 
400  U.S.  826  (1970).     Another court  found  that  a  school's  interference 
with  certain  teaching  methods  was  improper,  noting  that  "to  Stimulate 
critical  thinking,  to  create  an  awareness  of  our  present  political  and 
social  community  and  to  enliven  the  educational  process"  are  "desirable 
goals."    Sterzing,  376  F.Supp.  at  662. 

While  the  academic  freedom  issues  raised  by  these  cases  may   at  first 
glance  seem  far  removed  from  the  incidents  in  which  students  get  disciplined 
fo-  remarks  which  are  "disruptive"  or  "insolent,"  First  Amendment  principles 
are  nevertheless  applicable.     Further,  these  incidents  can  at  least  some- 
time's  be  seen  as  student  response  to  a  form-  of  institutional  control  over 
students  which  discourages,  among  other  things,  the  development  of  critical 
thinking  and  free  inquiry.     See  also  discussion  of  controversial  opinions 
in§I.A.l.d. 
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On  the  other  hand,  those  opinions  above  which  have  permitted  some 
school  restriction  on  what  is  taught  (including,  for  example,  the 
language  used  in  textbooks  even  when  not  legally  obscene),  have  recog- 
nized that,  be  cause  the  basis  for  these  decis ions  is  the  s chool  sys tem ' s 
authority  and  necessity  to  be  selective  concerning  curriculum  choices, 
similar  restrictions  generally  cannot  be  imposed  o'n  other  aspects  of 
teacher  and  student  expression  (including  their  reactions  to  and  expres- 
sions concerning  that  curriculum).  ,  For  these  latter  forms  of  expression, 
th^  traditional  First  Amendment  limits  on  school  interference  are  appli- 
cable. 

In  analyzing  punishment  of  students  for  speech,  even  speech  which 
is^  regarded  as  "profane,"  "disrespectful,"  "insubordinate,"  "disruptive," 
etc.,  these  traditional  First  Amendment  principles  would  dictate  that^ 
unless  the  speech  meets  the  narrow  definition  of  obscenity  under  §I.A.l.a 
(v7hich  students*  remarks  virtually  never  do)  or  the  narrow  definitions 
of  "fighting  words"  or  "incitement"  under  §I.A.l.d,  the  speech  can  gener- 
ally be  restricted. only  if  the  student's  conduct  in  fact  meets  the  "sub- 
stantial disruption"  standard  as  defined  and  discussed  in  §I.A.2.  As 
t;hat  section  indicates,  unless  "fighting  words"  or  "incitement"  are  used, 
it  is  the  student's  conduct, and  not  the  reactions  of  others,  whiclT'is 
the  focus  of  the  disruption  standard,  and  the  standard  must  be  applied  .'^ 
onljf  to  the  time,  manner,  and  place  of  the  student's  conduct,  not  to  the 
content  or  message  of  his/her  speech.    Thus,  a  student  who  gets  up  in 
the  middle  of  class  and  continues  talking  in  a  manner  which  prevents  the 
class  from  continuing  is  creating  noise  xahich  is  substantially  disruptive 
xdLthout  reference  to  the  content  of  his/her  remarks.     (In  some  cases, 
however,  the  content  may  matter  in  the  narrow  sense  that,  for  example,  a 
student's  speech  about  baseball  in  the  middle  of  social  studies  class  is 
likely  to  be  disruptive  of  the  educational  process  whereas  a  statement  ^ 
of  the  same  length  and  volume  but  more  telated  to  the  class's  subject 
matter  may  not  be.)    See  §§I.A.l.a,  I.A.I. d,  and  I. A. 2  for  additional 
cases. 

Finally,  some  disciplinary  incidents  involving  speech  may  arise  in 
part  as  issues  of  race  or  national  origin  (including  native  language). 
See  §111. A,  "Race  and  National  Origin  Discrimination,"  for  discussion  of 
issues  of  cultural  differences,  bias  and  selective  perception  by  staff, 
and  the  frustration  engendered  by  failure  to  provide  full  equal  educa- 
tional opportunity,  all  of  which  may  cdme  into  play  in  verbal  incidents. 
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2.     SYMBOLIC  EXPRESSION  (BUTTONS.  AMBANDS,  ETC) 


The  right  to  wear  buttons,  armbands,  and  other  symbols  of  expression 
has  been  specifically  recognised  by  the  Supreme  Court  in  Tinker  v.  Pes 
Mojngs  Independent  Community  School  District,  393  U.S.  503  (1969),  a  case 
in  V7hich  students  wore  armbands  to  protest  the  war  in  Vietnam;  and  in 
several  lower  court  decisions: 

Burnside  v.  Byers,  363  F.2d  744  (5th  Cir.  1966); 

Butts  V.  Dallas  Independent  School  District,  436  F.2d  728  (5th  Cir. 

1971);   ^  ^ 
Hatter  v.  Los  Angeles  City  High  School  District,  452  F.2d  673  (9th 

€ir:  197^1); 

Aguirre  v.  Tahoka  Independent  School  District^  311  F.Supp.  -644  (N.D. 
Tex.  1970) ; 


Aryan  v. 


Mackey,  462  F.Supp.  90  (N.D.Tex.  1978) (wearing  masks  in  demon- 
ation  as  symbols  of  protest  against  Shah  protected  "symbolic". 


stration  as  symbols  or  pi 
.expression;  school attempt  to  justify  restriction  rejected). 
See:  James  v.  Board  of  Education,  461  F.2d  566  (2nd  Cir.   19/2),  cert. 
.  denied,  409  U.S.  1042  (1972): 
Yench  v.  Sto-clcmar,  483  F.2d  820,  824  (10th  Cir.  1973;. 
But  cf . : 

Ec:st  Hartford  Education  Assn.  v.  Board  of  Education  of  the  Town  of 

East  Hartford, 562  F.2d  838  (2nd  Cir.  1977)   (denying  teacher's  claim 
that  not  wearing  necktie  i§  protected  ^'symbolic  speech'*;  note 
also  that  the  courts  have  generally  been  willing  to  uphold 
greater  restrictions  on  teacher  expression  than  on  student  ex- 
pression) . 

Even  symbols  which  are  offensive  to  a  significant  portion  of  students 
or  staff,  such  as  swastikas  and  Confederate  flags,  are  generally  recognized 
as  protected.  See: 

.     Banks  v.  Muncie  Community  Schools,  433  F.2d  292  (7th  Cir.  1970); 
t      Augustus  V.  Board  of  Public  Instruction,  507  F.2d  152  (5th  Cir.  1975). 
Cf.:  Collin  V.  Smith,  578  F.2d  1197  (7th  Cir.  1978),  c_ert.  denied,  439 
U.S.  916  (1978); 

Village  of  Skokie  v.  National  Socialist  Parv  of  America,  69  111. 2d  605, 
373  N.E.2d  21  (1978). 

However,  symbolic  expression  may  be  restricted  where  it  constitutes  official 
school  endorsement  of  the  offensive  message. 

Smith  V.  St.  Tammany  Parish  School  Board,  316  F.Supp.  1174,  1176-77 

 (E.D.La.  1970),  affM,  448  F.2d  414  (5th  Cir.  1971)  (prohibiting 

school  officials  from  displaying  symbols  of  resistance  to  court- 
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ordered  desegregation  but  permitting  students  to  do  so) . 

Compare : 

Banks,  supra; 

Williams  v,  Eaton,  468  F.2d  1079  (10th  Cir.  1972) 

On  the  other  hand,  restrictions  on  the  exercise  of  these  rights  have.- 
been  upheld  in  situations  of  sufficient  actual  or  likely  disruption. 

Blackwell  v,  Issaquena  County  Board,  363  F.2d  749,  754  (5th  Cir.  1966); 
Guzick  V.  Drebus,  431  F.2d  594  (6th  Cir.  1970); 

Melton  V,  Young,  465  F.2d  1332  (6th  Cir.  1972),  cert,-  denied,  411  U.^. 

951  (1973);  ,  ^  " 

Hernandez  v.  School  District  No.  1  of  Denver,  315  F.Supp.  289  (D.Colo. 

1970); 

Will  V.  Lewis,  323  F.Supp.  55  (E.D.N.C.  1971); 

Wine  V.  Sauers,  345  F.Supp.  90  (E.D.Pa.  1972),  aff M,  481  F.2d  1400 
(3rd  Cir.  1973). 

IS 

The  First  Amendment  analysis  in  these  latter  decisions,  however,  has 
not  always  been  fully  adequate.     As  indicated  in  §I.A;  the  disruption 
standard  applies  to  conduct,  not  content,  which  may  not  be  restricted  except 
for  certain  very  narrow  exceptions.     Thus,  a  symbol  worn  on  clothing  rarely 
if  ever  disrupts.     It  is  the  conduct  of  others  in  reacting  to  the  symbol 
which  is  disruptive,  and  the  First  Amendment  mandates  that,  as  a  general 
rule,  expression  not  be  restricted  because  of  the  reactions  of  others. 
There  are  only  two  relevant  exceptions  to  this  general  rule.     First,  content 
may  be  restricted  where  it  constitutes  "fighting  words"  or  "incitement," 
as  narrowly  defined  X in  §I.A.l.d) — words  which,  in  the  particular  context, 
are'  both  intended  to  and  likely  to  provoke  imminent  violence,  violation  of 
laws,  or  violation  of  valid  school  rules.     Second,  where  the  reactions  of 
others  are  substantially  disruptive,  students  may  be  ordered'  to  temporarily 
refrain  from  the  expression  if  there  is  in  fact  no  other  feasible  way  to 
prevent  or  stop  the  disruptive  conduct  of  othefs  (but  cannot  be  punished, 
except  for  then  refusing  to  obey  the  order).     In  at  least  some  of  these 
cases  y^here  the  court  upheld  the  school,  the  restrictions  might  have  been 
upheld  as  fitting  under  one  or  the  other  of  these  two  exceptions.  For 
instance,  in  Melton,  the  wearing  of  a  Confederate  flag  in  the  particularly 
tense  racial  situation  in  the  school  may  have  been  "fighting  words."  For 
a  much  more  careful  analysis,  compare  Aryan  v.  Mackey,  supra. 

As  in  other  First  Amendment  areas,  judicial  inquiry  does  not  stop  at 
a  sufficient  finding  of  disruption.     The  school  must  timit  its  response  to- 
that  which  is  necessary  to  maintain  order.     See  Karp  v.  Becken,  477  F.2d 
fn  C9th  Cir.  1973):  Aryan  v.  Mackey^ 5u£ra./ 

The  rights  addressed  here  wduld  also  seem  to  include  the  right  of  the 
student  to  refuse  to  wear  symbols  yhich  contain  or  stand  for  messages  with 
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which  he/she  disagrees.     In  Wooley  vTN^Iaynarda  97  S.Ct.  1428  (1977),  the 
Su.^reme  Court  held  that  New  Hampshire/residents^  could  not  be 'forced  to 
display  the  state  Motto,  "Live  Fre^^r  Die,"  on  their  license  plates," 
based  on  the  First' Ame'ndnient  right  "to  refuse  t6  foster,  in  the  way  New  - 
Hampshire  demands,  an  ideal  they  find  morally  objectionable."     (The  deci- 
sion yas  based  on  "freedom  of  conscience,"  rather  than  symbolic  expression 
grounds.)     See  §I.B.8,  "Freedom  of  Conscience — Flag  Ceremonies,'  Etc." 
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3.     ACCESS  TO  SCHOOt^CONTROLLED  MEDIA 
a.     EQUAL  ACCESS  TO  EXISTING  FORUMS 


"Petitioners'  associational  interests,  also  were  circumscribed  by  the 
denial ^of  the  use  of  campus  bulletin  boards  and  the  school  newspaper  in 
addition  to  regular  meeting  space.     If  ah  organization  is  to  remain  a  viable 
entity  in  a  campus  conuaunity  in  which  new  students  enter  on  a  regular  basis, 
it  must  possess  the  means  of  communicating  with  these  students.  Moreover, 
the  organization's  ability  to  participate  in  the  intellectual  give  and  take 
of  campus  debate,  and  to  pursue  its  stated  purpose,  is  limited  by  denial 
of  access  to  the  customajry  media  for  communicating  with  the  administration, 
faculty  members,  and  other  students.     Such  impediments  cannot  be  viewed  as 
insubstantial." 

Healy  v.  James;  408  U.S.  169,  181-82 
(1972) 

"Necessarily,  then,  under  the  Equdl  Protection  Clause,  not  to  mention 
the  First  Amendment  itself ,  government  may  not  grant  the  use  of  a  forum  to 
people  whose  views  it  finds  acceptable,  but  deny  use  to  those  wishing  to 
express  less  favored  or  more  controversial  views.     And  it  may^ not  select 
which  issues  are  worth  discussing  or  debating  in  public  facilities.... 
Selective  exclusions  from  a  public  foirum  may  not  be  based  on  content  alone, 
and  may  not  be  justified  by  reference  to  content  alone." 

Police  Department  of  City  of  Chicago  v. 

Mosley,  408  U.S.  92,  96  (1972). 

■  t 

"The  state  is  not  necessarily  the  unfettered  master  of  all  it  creates. 
Having  established  a  particular  forum  for  expression,  officials  may  not  then^ 
place  limitations  upon  the  use  of  thatfoYum  which  interfere  with  protected 
speech  and  are  not  [sic. J  unjustified  by  an  overriding  state  interest. 
Antonelli  v.  Hammond,  308  F.Supp.  1329  (D.Mass.  1970);  Zucker  v.  Panitz, 
299  F.Supp.  102  (S.D.N.Y.  .1969);  Dickey  v.  Alabama  State  Board  of  Education, 
273  F.Supp.  613  (M.'d. Ala. '  1967)  ;  Wirta  v.  Alameda-Contra  Costa  Transit 
District,  68  Cal.   2d  51,  64  Cal.Rptr.  430,  434  P. 2d  982  (1967)."  ' 

Trujillo  V,  Love,  322  F.Supp.  1266,. 
1270  (D.^Colo.  1971)  (invalidating  re- 
^  strictions  on  editorials  in  college- 
funded  student  newspaper) 

"..•it  is  \jell  settled  that  once  a  forum  is  opened  for  the  expression 
of  views,  regardless  of  how  unusual  the  forum,  under  the  dual  mandate  of  the 
first  amendment  and  the  equal  protection  clause  neither  the  government  nor 
any  private  censor  may  pick  and  choose  between  those  views  which  may  or  may 
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not  be  expressed.     See,  e.g.,  Police  Department  of  Chicago  v.  Moseley,  408 
U.S,  92,  92  S.Ct.   2286,  33  L,Ed.2d  212  (1972);  National  Socialist  White 
People's  Party  V.  Ringers,  473  F.2d  1010  (4th  Cir.  1973)   (en  banc) ;  Women 
Strike  for  Peace  v.  Morton,  472  F.2d  1273  (D.C.Cir.  1972)    iPeople  Acting 
Through  Community  Effort  v.  Doorley,  468  F. 2d  .1143 '(1st  Cir.  1972).;  United 
States  V.  Crowthers,  456  F.2d  1074  (4th  Cir.  1972)."  ^ 

Bonner-Lyons  v.  School  Committee,  480 
F.2d,442,  444  (1st  Cir.  1973) , (invali- 
dating unequal  access  of  different 
citizens'  groups  to  school  committee's 
internal  system  for  disseminating 
notices  to  parents) C  ^ 

See  also:  *  * 

Widmar  v.  Vincent,  102  S.Ct.  269  (1981)   (by  allowing  studerit  groups 
to  meet  in  its  facilities,  university  created  a  forum  generally 
open  to  student  groups  and  could  not  therefore  exclude  a  group 
because  the  content  of  its  expression  was  ^religious) ; 

Minarcini  v.  Strongsville  City  School  District,  541  F. 2d  577,  582  (6th 
Cir.  1976)   (once  the  school  board  established  a  school  library,  it 
could  not  remove  books  on  basis  of  its  social  or  political  tastes) 

Knights  of  the  Ku  Klux  Klan,  Realm  of  Louisiana  v.  East  Baton  Rouge 

Parish  School  Board,  578  F.2d  1122  (5th  C±x.  1978)   (striking  down 
denial  of  use  of  school  for  ICKK  meeting)  ;  .  . 

American  Civil  Liberties  Union  of  Virginia,  Inc.  v.  Radford  College, 

315  F.Supp.   893,  896  (W.D.Va.   1970)   (requiring  that  school  recog- 
nize the  stjadent  organization): 

Channing  Club  v.  Board  of  Regents,  317  F.Supp.  688  (N.D.Tex.  1970) 

(right  to  have  unofficial  student  publication  sold  through  campus 
.  bookstore) :  ' 

University  of  Missouri   at   Columbus-National  Education  Association  v.  . 
Dalton,  456  F.Supp.  985  (W.D,Mo.  1978) (teacher  association  access 
to  campus  mailing  privileges  and  meeting  facilities);  ° 

Salvail  v.  Nashua  Board  of  Education,  469  F. Supp/.  1269 ,  1272-73  (D.N.H. 
1979) (similar  holding  to  Minarcini) ; 

Solid  Rock  Foundation  v.  Ohio  State  University,  478  F.Supp.  96  (S.D. 

Ohio  1979) (improper  to  restrict  distribution  of ^off-campus  publi- 
cations to  16  campus  locations  while  allowing  distribution  of 
official  student  paper  at  145  locations)*; 

Princeton  Education  Association  v.  Princeton  Board  of  Education, 
480  F.Supp.  962  (S.D.Ohio  1979)   (striking  down  rules  which 
prevented  nonresident  teachers  from  speaking  at  all  and 
prohibited  any  teacher    from  discussing  emplo3mient  terms  and 
conditions  during  visitor  recognition  portion  of  school  board 
meetings) ;  '  ^ 

Hall  V.  Board  of.  School  Commissioners,  496  F.Supp.  69  7,  709-11 

(S.D.Ala.  198a)  (right  of  teachers  to  distribute  literature 
on  issues  similar  to  school  board  literature); 
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Spartaeus  Youth  League  v.  Board  of  Trustees,  502  F.Supp.  789  * 

(N.D.Ill.  1980)  (college's  student  union  and  outdoor  walkways 
were  "public  forums"  from  which  it  could  not  bar  non-students 
fron^  distrubuting  literature);     ^   '  . 

Hennessey  v.  Independent  School  District  No.  4,  552  P. 2d  1141  (Okla. 
S.Ct.  1976)   (invalidating  denial  of  school  facilities  to  Parent 
Teacher  Association). 
Cf.:  Carey  v.  Brown,  100  S.Ct.  2286  (1980)  (similar  to  Mosley,  supra); 

Albany  Welfare  Rights  Organization  v.  Wyman,  493  F.2d  1319  (2nd  Cir. 
1974)   (non-school  case,  invalidating  denial  of  organization's 
access  to  waiting  room  of 'welfare  centet  for  purpose  of  distribut- 
ing literature);  .  • 

International  Society  of  Krishna  Consciousness  v.  Rockford,  585  F.2d 
263  (7th  Cir.  1978)  (airport); 

Toward  a  Gayer  Bicentennial  Committee  v.  Rhode  Island^ Bicentennial 

Foundation,  417  F.Supp.  632  (D.R.I.  1976)   (non-school  case,  inval- 
idating Bicentennial's  refusal  to  endorse  organization's  bicen- 
tennial project,  which  prevented  group  from  using  official  logo, 
being  listed  on  program,  and  having  access  to  central  place  for 
receptions  and  displays); 

U.S.  V.  Boesewett^r,  463  F.S.upp.  370  (D.D.C.  1978)   (park  facilities  used 
as  public  forum). 

The  same  principles  can  be  found  in  the  cases  concerning  recognition 
of  student  organizations.     The  Supreme  Court  has  held  that .where  denial  of 
official  recognition  restricted  the  orga,nization' s  access  to  bulletin  boards, 
the,  school*  newspaper,  and  meeting  places,  the  burden  on  rights  of  expression 
and  association  were  substantial,  and  the  school  had  a  heavy  burden  of  shox^r- 
ing  that  such  denial  was  necessary  for  some  important,  valid  school  interest. 
Healy  v.  Jamesl^.supra.     See  §I.B.6,  "Association,"  for  further  discussion 
and  other  cases  . 

-  See  also  §I.B.4.a,  "Official  Student  Publications,"  on  the  question 
of  whether  such  publications  are  public  forums  which  must  accept  political 
advertising  and/or  provide  space  for  viewpoints  contrary  to  those  of  the 
the  editors. 
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b,     RIGHT  TO  A  FORUM  WHERE  NONE  EXISTS 

/ 

The  cases  above  deal  with  the  necessity  for  neutral  treatment  and  open 
access  once  the  school  turns  a  facility  into  a  "forum"  by  opening  it  up  to 
some.     Thus,  denial  of  access  has  sometimes  been  upheld  where  it  was  found 
that<no  forum  had  been  created: 

•  Connecticut  State  Federation  of  Teachers  v.  Board  of  Education  Members, 

538  F.2d  471  (2nd  Cir.  1976) (teacher  organization  could  be  denied 
use  of  school  mailboxes  and  bulletin  boards  where  both  (a)  these 
facilities  had  not  become  public  forums  since  they  had  been 
restricted  to  official  purposes  and  (b)  the  teachers  had  many 
other  adequate  alternatives  for  reaching  the  desired  audience); 
Buckel  V.  Prentice,  410  F.Supp.  1243  (S.D.Ohio  1976) (parent  group 
access  to  distribution  to  other  parents  via  .students  could  be 
denied  where  that  distribution  system  had  not  become  a  public 
forum)  ; 
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Re id  V.  Barrett,  467  F.Supp.  124  (D.N-J.  1979),  aff 'd,  615  F.2d  1354 
(3rd  Cir.   1980)   (no  right  of  teachers  to  have  student  bring 
letter  about  union  matters  home  to  parents:  students  were  not 
a  public  forum  for  this  purpose  to  be  treated  as  "a  kind  of 
public  postal  service;"    the  court  took  pains  to  distinguish 
this  from  a  c^se  in  which  the  teachers  were  attempting  to  com- 
municate with  students,  notinv.  'zhat  the  teachers  here  were  simply 
attempting  to  use  the  students  as  a  conduit  to  parents  and  did 
not  care  whether  students ' read  the  letter;  court  also  relied 
on  availability  of  other  effective  means  of  coinmuni eating  with 
parents) . 

Cf.:  Davan  v.  Board  of  Regents,  491  F.Supp,   138  (M.D.Ga.  1979),  aff M, 
620  F. 2d  107  (5th  Cir.  1980), 
Nevertheless,  as  Connecticut  State  Federation  of  Teachers  and  Reid 
indicate,  the  school  may  have  an  obligation  to  allow  a  facility  to  become  a 
"forum''  where  there  are  not  adequate  alternative  means  of  communication;  in 
Buch  cases,  it  mav  not  always  be  able  to  deny  access  to  a  group  simply  by 
denying  access  "equally"  to  all  groups.     538  F.2d  at  480^.  See: 

Brooks  V.  Auburn  University,  296  F.Supp.  188,  198  (M.D.Ala.  1969), 

affM,  412  F.2d  1171  (5th  Cir.  1973)  (school  cannot  ban  all  Outside 
speakers) ;  " 

Albany  Welfare  Rights  OrRanizatioh,  supra; 

I^^Tidm^^T^rUiiion  Free  Schools  District,  314  F.Supp.  223  (E.D.N.Y.  1970); 
Wilson  V.  Chancellor,  418  F.Supp,  1358,  1361-62,  1364^^(D.Ore.  1976) 

(high  school  cannot  .  ban  "all  political  speakers"); 
Kalven,  "The  Concept  of  the  Public  Forum:  Cox  v.  Louisiana,"  1965  Su£. 

Ct . Rev.   1;  .  -  . 

Note,  "The  Public  Forum:  Minimum  Access,  Equal  Access,  and  the  First 
'Amendment,"  28  Stan. L. Rev.   117  (1975).,  . 

Cf.:  Substitutes  United  for  Better  SchoQls  v.  Rohter,  496  F.Supp.  1017, 
1019  (N.D.Ill.   1980)   (noting  that  students  and  teachers  have 
First  Amendment  rights  in  schools  regardless  of  whether  the 
'  ■  school  is  a  public  forum  for  purposes  of  other  people). 

See  also  cases  concerning  the  right  to  receive  information,  cited  in  §1.?. 
3.C,  "Right  to  Invite  and  Hear  Speakers." 

As. the  quote  from  Healy  points  out,  effective  expression,  and  the^ 
ability  to  reach  the  desired  audience,  often  depend  upon  more  than  one's 
o\m  vocal  chords.     Increasingly,  they  require  access  to  technological 
means  of  commuiciication.     Thus,^  the  school's  communication  resources  should 
not  become  an  instrument  of  power  by  being  restricted  to  the  administration 
or  a  few  select  students. 

,Some  process  for  allocation  of  the  use  of  such  resources  may  be 
necessary  because  of  the  limited  nature  of  time,  space,  or  money,  or 
because  the  resources  are  needed  for  purposes  of  the  curriculum.   .  In  these 
circumstances,  hovflver^  the  allocation  process  must  be  neutral,  must  not 
discriminate  against  any  person  or  group  and  must  not  allow  for  the  expres- 
sion of  some  ideas  but  not  others.     In  order  to  assure  this,  the  First  ^ 
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Amendment  requires  that  the  criteria  and  procedures  be  spelled  out  with 
sufficient  precision.     See  Brubaker  v>  Moelchert,  405  F.Supp,  837,  842 
(W.D.N.C.  1975).  Since  denial  of  access  to  a  forum  is  a  form  of  prior 
restraint 9  the  requirements  for  precise  criteria  and  procedures  applicable 
to  other  forms  of  prior  restraint  apply  here  as  well.     See  cases  and 
comments  under  §I.A,4,  "Prior  Restraint." 
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•c.  •    RIGHT  TO  INVITE  AND  HEAR  SPEAKERS 

V 

The  First  Amendment  embraces  the  "right  to  hear"  and  the  right  to 
r e  ce  ive  inf o  rma  t  ion .  . 
^  .  ^-  1 

Lamont  v.  Postmaster  General,  381  U.S.  301  (1965) ; 
Kleindienst  v.  Mandel,  408  U.S.  753,  762-63  (1972); 

Virginia  State  Board  of  Pharmacy  v*  Virginia  Citizens  Consumer  Council, 

Inc.,  96  S.Cti  1817,  1823  (1976); 
^Minarci  v.  Strongsville  City  School  District,  541  F.2d  577,  583  (6th 
Cir.  1976); 

ZykanV,  Warsaw  Community  School  Corp,,  631  F.  2d  1300,  1304  (7th  Cir. 
1980); 

Pratt  V.  Independent  School  District,  670  F.2d  771  (8th  Cir.  1982); 
A.C.L.U.  V.  Radford  Cb^lege,  315  F.Supp.  893,  896  (W.D.Va.  1970);  . 
Paton  V.  La  Prade,  469^F.Supp.  773,  777  (D.N.J.  1978); 
Right  to  Read  Defense  Committee  of  Chelsea  v.  School  Committee, 

454  F.Supp.  703,  714  (D.Mass.  1978);  ^ 
Reineke  .v.  Cobb  County  School  District,  484  F.Supp.  1252,  1262 

(N.D.Ga.  1980);, 

Scheck  V.  Baileyville  School  Committee,  530  F.Supp.  679  (D.Me.  1982). 

included  within  that  right  is  the  right  of  students  and  student  organi- 
zatioris  to  invite  to  school  and  hear  speakers  of  their  own  choosing. 

Brooks  V.  Auburn  University,  296  F.Supp.  188,  198  (N.D.Ala.   1969) (ban 

on  all  outside  speakers  would  violate  right  to  hear),  aff 'd, 

412  F.2d  1171  (5th  Cir.  1973); 
Snyder  v.  Board  of  Trustees  of  University  of  Illinois,  286  F.§upp.  927, 

932  (N.D.Ill.  1968) (right  to  listen  to  the  speaker  of  one's 

choice) ; 

Smith  V.  University  of  Tennessee,  300  F.Supp.  777  (E.D.Tenn.  1969) 
(right  to  hear) ; 

•  Molpus  V.  Fortune,  311  F.Supp.  240  (N.D. Miss. (right  to  hear),  aff M, 

432  F.2d  916  (5th  Cir.  1970); 
Vail  V.  Board  of  Education,  354  F.Supp.  592  (D.N.H.  1973),  remanded. 

for  further  relief,  502  F.2d  1159  (1st  Cir.  1973); 
oWilson  V.  Chancellor,  418  F.Supp.  1358,  1361-62,  1364  (D.Ore.  1976) 
(high  school  ban  on  "all  political  speakers"  violates  right  to 
hear) . 

If  a  sc]iool  allows  some  outside  speakers  to  use  school  facilities,  it 
cannot  deny  (Dther  speakers  the  use  of  those  facilities  merely  because  9tich 
speakers  are  deemed  controversial  or  undesirable. 

y 

Brooks  V.  Auburn  University.  412  F.2d  1171  (5th  Cir.  1969); 
■*        Snyder,  286  F.Supp.  at  933; 

Stacy  V.  Williams,  306  F.Supp.  963,  aff d,  446  F.2d  1366  (5th  Cir. 

1971); 

A.C.L.U. ,  315  F.Supp.  at  896; 

Brubaker  v.  Moelchert,  405  F.Supp.  837  (W.D.N. C.  1975); 
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Lav/rence  University  Bicentennial  Commission  v.  City  of  Appleton,  409 

F.Supp.  1319  (E.D.Wis.  1976);  . 
Hennessey  v.  Independent  School  Digtrict,  552  P. 2d  1141  (Okla.S.Ct. 

1976).  '■ 

Cf.    Hall  V.  Board  of  School  Commissioners ,  496  F.Supp.  697,  711 
(S.D.Ala.  1980)   (policy  concerning  visitors  struck  down 
for  not  conforming  to  First  Amendment  standards) .  . 

See  also:     Cases  under  §a,  "Equal  Access." 

As  Brooks  points  out,  these  principles  of  equal  access  apply  regardless  of 
whether  school  funds  are  being  us6d  for  the  Qvent.    412  F.2d  ^t  1173. 

Demonstrations  threatened  in  the  event  of  a  particular  program  should 
not  be  grounds  for  forbidding  the  program.  Such  demonstrations  are  expres- 
sions of  opinion,  subject  to  the  limitations  discussed  in  §I.A.  See: 

Terminiellc  v.  Chicago,  337  U.S.  1,  4  (1949); 
Gregory  v.  Chicago,  394  U.s\  111  (1969); 
Brandenburg  v.  Ohio,  395  U.S.  444  (1969); 

Jones  V.  Board  of  Education,  43^6  F.2d  618,  621  (9th  Cir.  1970); 

Crews  V.  Clone,  432  F.2d  1259,  1265  (7th  Cir.  1972); 

Shanley  v.  Northeast  Independent  School  District,  462  F.2d  960,  974 

(5th  Cir.  1972). 
Cf-     Westley  v.  Rossi,  305  F.Supp.   706,  712  (D.Minn.  1969); 

Sullivan  v.  Houston  Independent  School  District,  333  F.Supp.  1149, 

1153  (S.D.Tex.  1971);' 
Jacobs  V.  Board  of  School  Commissioners,  349  F.Supp.  605,  611  (S.D. 

Ind.  1972),  aff'd,  490  F.2d  601  (7th  Cir.  197>3) ,  vacated  .as 

moot,  420  U.S.  128  (1975). 

.The  basic  principles  discussed  in  §I.A.l.d  concerning  controversial 
opinions  apply  here  —  particularly  the  line  between  advocacy  and  action: 
Even  speakers  who  advocate  violation  of  law  cannot  be  prohibited  unless 
their  conduct  (not  the  conduct  of  others)  is  substantially  disruptive 
or  their  words  are  "fighting  words"  or  "Incitement"  (as  narrowly  defined 
in  the  comments  to  that  section),  or  there  Is  no  feasible  way  to  control 
the  disruptive  conducj:  of  others  without  having  the  speaker  stop,  (See 
also  comments  to  §I.B.5  on  assembly.)     See  Brooks  v.  Auburn  University, 
296  F.Supp.  at  197,  for  a  good  discussion  on  some  of  these  issues. 

The  general  First  Amendment  rule  that  any  regulation  of  expression 
must  be  based  on  precise  regulations  which  spell  out  valid  criteria 
(unrelated  to  the  content  or  viewpoint  —  except  for  proper  narrow  defini- 
tions of  '^incitement"  or  "fighting  words")     and  speedy,  fair  procedures  has 

been  applied        speaker  cases: 
♦ 

Brooks,  472  F.2d  at  1172-73; 

Snyder,  286  F.Supp.  at  933-36  (prohibition  on  representatives  of 
subversive  organizations  denies  due  process  because  it  lacks 
necessary  precision,  because  it  is  an  unjustifiable  prior  re- 
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straint,  and  because  it  lacks  procedural  safeguards); 
Dickson  v>  Sitterson,  280  F.Supp,  486  (M,D,]S[,C.  1968)  (overturning  ban 
on  Communists  and  those  who  advocate  overthrow  of  the  Constitu- 
tion) ; 

Smith  v.  University  of  Tennessee,  supra  (criteria  overturned  as  not 

precise  enough:     lack  of  competence  and  topic  relevant  to  school's 
purpose,  speaker  who  "might  speak  in  a  libelous,  scurrilous  or 
.defamatory  manner  or  in  violation  of  public  laws  which  prohibit 
incitement  to  riot,"  speakers  at  a  time  which  is  not  "in  the 
best  interests  of  the  university") ; 
Stacy  V,  Williams,  supra  (improper  to  ban  speakers  who  "will  do 
'^iviolence  to  the  academic  atmosphere,"  are  "in  disrepute"  or 
"advocates  a  phi^losophy  of  the  overthrow  of  the  government**)  ; 
Brubaker  v.  Moelchert,  405  F,Supp,,at  842  (ovetturning  criteria  of 
work  "compatible  with  or  supplementary  to  the  educational  out- 
■  reach  of  the  University"  and  function  ".appropriate  to  .the  build- 
ing or  space") ; 

Hall  V.  Board  of  School  Connnissioners,  496  F,Supp,  at  711-12 
(school  visitors  policy  lacked  standards  or  adequate 
review  procedures), 

See  general  comments  to  §I.A.4, - "Prior  Restraint:"  §X.A.3,  "Clear 
and  Precise  Regulations,"  and  §I.B.5,  "Freedom  of  Assembly," 

For  further  discussion,  see  Center  for  Law  and  Education,  The  Cnnsti- 
tional  Rights  of  Students,  97-99  (1976), 


d.     "BALANCED"  PRESENTATIONS 


As  discussed  above,  schools  cannot  present  one  vie\q)oint  without 
allowing  opposing  views  to  be  presented ^upon  request.     The  school"  cannot, 
however,  require  that  a  group  of  students  who  advocate  one  view,  for 
instance  by  sponsoring  a  speaker,  also  take  responsibility  for  presenting 
an  opposing  view  by  sponsoring  another  speaker  with  whom  they  do  not  agree. 
As  the  court  noted  in  Brooks  v.  Auburn  University,  296  F,Supp,  188,  198 
(M,D,Ala,  1969),  aff M,  412  F,2d  1171  (5th  Cir,  1973), 

Conflicting  points  of  view  on  sensitive  current  topics 
must  be  —  where  people  want  to^  hear  them       afforded  a 
^  forum,     The~denial  of  the  right  to  hear  these  conflict- 

ing views  —  even  though  those  in  aughority  believe  them 
to  be  unwise  or  un-American  —  violates  the  very  ideas 
of  our  government,     [Emphasis  added,] 

See  also  §I,B,1,  "Speech;"  §I,B,4.a,  "Official  Student  Publications;" 
» and  §I,B.8,  "Freedom  ot  Conscience." 
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PRESS 


"Congress  shall  make  no  law  . 
of  the  press.   .   .  .^^ 


.  abridging  the  freedom  . 


United  States  Constitution,  Amendment  I 


The  provisions  on  freedom  of  the  press,  below,  are  separated  into 
three  different  sections.  This  is  done  in  order  to  make  it  clear  that 
the  school  has  much  less,  if  any,  authority  to  regulate  the  content  of 
printed  material,  regardless  of  whether  it  is  an  official  student  news- 
paper (§4a)  or  an  unofficial  leaflet  or  underground  paper  (§4b),  than 
it  has  in  regulating  the  time,  place,  or  manner  of  distribution  of  such 
material  (§4c). 

A  good  source' of  information  and  assistance  in  this  area  is  the 
Student  Press  Law  Center,  1033  30th  Street  N.W.,  Washington,,  D.C.  20007, 
(202)  965-4017.     They  have  published  a  Manual  for  Student  Expression; 
The  First  Amendment  Rights  of  the  High  School  Press  (1976) ;  and  they  issue 
a  magazine  three  times  a  year,  the  Student  Press  Law  Center  Report,  which 
contains  updates  on  cases  and  other  stories,  as  well  as- legal  and 
policy  analysis. 
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a.  OFFICIAL  STUDENT  PUBLICATIONS 


Schools  often  try  to  control  the  student  newspaper,  sometimes  subtly 
and  sometimes  overtly.     See  Captive  Voices;  The  Report  of  the  Commission  of 
Inquiry  into  High  School  Journalism,  Schocken  Books  (N,Y,  1974),  convened 
by  the  Robert  F,  Kennedy  Memorial,  prepared  by  Jack  Nelson.     See  also  the 
issues  of  the  Student  .Press  Law  Center  Report. 

/V      It  may  be  that  the  fact  that  a  student  publication  is  sponsored  by 
,"the  school  entitles  the  school,  in  a  particular  set  of  special  circumstances, 
to  apply  certain  narrowly  tailored  regulations  which  are  not  applicable 
to  other  literature.     This  might  be  because  the  paper  has  been  established 
by  a  journalism  or  English  department  as  an  instructional  tool.  See 
TruUllo  V.  lovBy   322  F.Supp.  1266,  1270  (D.Colo.  1971).     Or  it  might  be 
because  of  the  expenditure  of  school  f ujidS.     See  Koppell  v.  Levine,  347 
F.Supp.  456,  460  (E.D.N.Y.  1972)  .-v,'^'"' 

Coutts'  Rejection  of  Attempts  to  Control  ' 

Nevertheless,  .school  .officials'  atteihpts  to  justify  such  regulation 
have  consistently  been  rejected  by  courts  in  the  cases  which, have  arisen. 

Bazaar  v.  Fortune,  476  F.2d  570  (5th  Cfr.  1973),  modified  and  a£f M 
en  banc  ,    489  F.2d  255  (1973),  cert  denied,  416  U.S.  995  (1974) 
(university  cannot  edit  material  out  of  school  paper  on  thedry 
that  it  is  a  private  publisher  with  unlimited  editorial  rights; 
ties  to  English  department  and  financial  contributions  not 
significant  enough  to  justify  censorship); 

Joyner  v.  Whiting,  477  F.2d  456  (4th  Cir.  1973) (university  paper's 
advocating  racial  segregation  cannot  justify  cut-off  of  funds); 

Thonen  v.  Jenkins,  491  F.2d  722  (4th  Cir.  1973)   (paper's  printing 
of  open  letter  using  "four-letter"  epithet  to  describe 
university  president  did  not  justify  suspension  of  writer  and 
editor) ; 

Schiff  V.  Williams,  519  F.2d  257  (5th  Cir.  19i^5)   (alleged  violation 
of  guidelines  concerning  poor  grammar  and  spelling  and 
"unacceptable"  language  which  could  bring  disrepute  to  school 
not  sufficient  to  justify  university  control  of  3tudent  publication 
and  removal  of  editors  in  absence  of  evidence  that  such  control 
was  necessary  in  order  to  maintain  order  and  discipline) ; 

Dickey  v,  Alabama  State  Board  of  Education,  273  F.Supp.  613  (M.D.Ala. 

1967),    vacated  as  moot  sub  nom.  Troy  State  University  v.  Dickey,  \ 
402  F.2d  515  (5th  Cir.  1968)   (suspension  of  student-editor  for 
disregarding  instruction  on  content  unjustified  where  unrelated 
to  maintenance  of  order  and  discipline); 

Zucker  v.  Panitz,  299  F.Supp.  102  (S.D.N.Y.  1969) (principal  may 

not  refuse  to  allow  publication  of  paid   advertisement  against 
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Vietnam  War,  x^jhere  papet  had  accepted  purely  commercial 
advertising  and  had  published  controversial  news  articles; 
material  cannot  be  prohibited  on  groundif  that  it  deals  with 
'non-school  issues;,  access  to  other  forums  does  not  justify 
restriction) ; 

Antonelli.  v,  Hammond,  308  F.Supp.  1329  (D.Mass.  1970)r(  prior  review 
procedure  for  obscenity  procedurally  defective;  court  doubted 
whether  any  prior  restraint,  regardless  of  procedures,  could 
be  justified;  cut-off  of  funds  improper); 

korn  v>  Elkins,     317  F.Supp.  138  (D.Md.  1970)   (refusal  to- permit 

publication  of .  burning  American  flag  on  cover  of  student  feature 
magazine  unjustified  in  absence  of  evidence  that  action  wa^ 
necessary  to  preserve  order) ;  ^ 

Trujillo  v>  Love,  supra,   (dismissal  of  paid  student  editor  of 

college  papey  for  writing  editorials  sarcastically  criticizing 
college  president  and  local  judge  unjustified) ; 

Koppell  y.  Levine,  supra,   (four- letter  words  and  reference  to  a 

sexual  movie  ^cene  did  not  justify  impoundment  of  high  school 
literary  magazine  where  constitutional  criteria  for  obscenity 
"  *  •  were  not  met) ; 

Beyer  v.  Kinzler,  383  F.Supp.  1164  (E.D.N.Y.  1974) (impoundment  of 
sex  education  supplement  to  high  school  newspaper  unjustified 
where  hot  necessary  to  prevent  substantial  and  material  disruption 
of  school  work  and  discipline); 

Gambino  v.  Fairfax  County  School  Board,  429  F.Supp.  731  (E.D.Va.), 
aff 'd, 564  F.2d.  157  (4th  Cir.  1977)  (ban  on  publication  of  ^ 
article  on  birth  control  in  student  txewspaper  unjustified-; 
court  rejected* various  factors  offered  as  rationales  by  school^ — 
school  board  policy  against  including  birth  control  in  curriculum, 
school  funding,  academic  credit  for  staff  members,  distribution 
in  homerooms,  requirement  that  students  who- want  a  yearbook  must 
subscribe,^  and  paid*faculty  advisor); 

Reineke  v.  Cobb  County  School  District,  484  F.Supp.  1252  (N.D.Ga.  1980) 
(neither  faculty  adviser  nor  principal  could  censor  article  on 
teacher  attitudes  toward  homosexual  teachers,  article  critical 
of  student  council  president,  article  describing  prior 
segregationist  statements  of  school  board  members^  article 
describing  censorship  of  previous  issue,  occasional  use  of 
word  "damn",  and  other  articles;  court  rejected  defenses 
based  on  disruption,  libel,  vulgar  language,  copyright 
infringement,  statistical  errors,  grammatical  and  spelling 
errors,  personal  attacks,  projected  impact  on  race  relations, 
improp^er  journalistic  form,  and  financial  insolvency  caused 
largely  by  school's  censorship;  absence  of  additional  funds  "is 
no  defense"  to  discontinuation  of  paper;  " [i] f, necessary ,  the 
funding  must  be  provided  by  the  defendants  from  sources 
otherv/ise  available")  ;  \ 
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V;esolek  v.  Board_oJ__ Trustees ^  Civil  No.  73-5-101  (N.,D.Ind.,  May  25, 
1973)   (Clt?ariughouse  No.  10,37&B)   (temporary  restraining  order 
issued  against  school  authorities  who  refused  to  permit  article 
on  birf-h  control)  . 

But  cf . : 

Trachtman  v.  Anker,  563  F.2d.  5i2  (2nd  Cir.  1977),  cert,  denied, 
435  U.S.  925  (1978)   (distribution  of -s^gac-survey  by  student^ 
to  students  in  high  school  could  be  prohibited  based  on 
evidence  of  potential  psychological  iniury) ; 
.  Frasca  v.  Andrews,  463  F.Supp.  1043  (E.D.N.Y.  1979)  (follox<ring 

Trachtman;  principal  x^^ho  stopped  distribution  had  adequate  groun<Js 
for  forecasting  substantial  disruption  from  on^  very  hostile 
"letter-to-the-editor  and  for  believing  that  another  contained 
false  and  damaging  information  about  a  student;  court  rejected 
.  school's  other  arguments  concerning  "fightfl^g  words^"  "obscenity," 
and  "invasion  of  privacy." 

As  these  cases  make  clear,  once  a  school  establishes  an  official  student 
foruTU  it  will  be  held  to  the  same  Tinker  standard  —  of  substantial  and 
material  c|4.sruption  —  as  is  applicable  to  non-school-sponsored  expression 
before  it  may  interfere  with  that  publication.     (See  §I,A.2  concerning  that 
standard.     See  also  the  quote  from  Trujillo  v.  Love  in  §I.B.35  "Access  to 
School-Controlled  Media.") 

VJithdrawal  of  Funding 

Miere  school  funding  is  involved,  the  school  may  alter 'that  funding 
for  financial  or  other  legitimate  reasons  unrelated  to  First  Amendment 
issues  5  but  it  clearly  may  not  do  so  in  any  way  which  results  in  censorship 
or  control.     See  especially: 

Bazaar,  supra; 
Joyner ,  supra; 
Antonelli,  supra; 
TrujillOg  supra s 

Reineke,  supra  (the  court  also  reject:ed  the  school's  claim  that 
additional  funds  were  not  available). 

Prior  Reviev; 

As  discussed  in  §I.A,4,  there  is  a  heavy  legal  presumption  against  any 
form  of  prior  approval  or  censorship.     As  that, section  notes,  there  is  a 
strong  argument  that  this  presumption  cannot  be  countered  in  the  school 
context  and  that  all  prior  restraint  should  be  forbidden.    The  court  in 
Antonelli  v.  Hammond,  308  F.Supp.  at  1135-36  n.6,  found  it  "extremely 
doubtful"  that  prior  review  of  a  college-sponsored  newspaper  could  ever ^ 
meet  the  justification:    "Newspaper  censorship  in  any  form  seems  essentially 
incompatible  with  freedom  of  the  press." 


..I.B.4,a 


Nt^veytheless,  there*  are  some  jurisdictions  in  which  prior  review 
Ls  permitted,  *^upon  certain  vStringent  conditions.     First,  material  cannot 
be  censored  as  inappropriate  unless  it  in  fact  meets  the  legal^  definition 
of  i)bsceni,ty  or  libel,  as  indicated  in  inany  of  the  cases  summarized 
above".     Second^  in  those  ^^jurisdictions  which  allow  prior  review  at 
ally  the  school  must  follow  th^  procedural  requirements  stated  in 
Freedman  y.  Maryland,  380  U.S.  51^(1965),  as  pointed  out  in  Antonelli, 
308  F.Supp.'  at  1355.     Since  most "of  the  prior  review  cases  have  dealt 
v;ith  non-school-sponsored  literature,  thesfe  procedural  requirements  are 
discussed  below  in  §I.B.4.b.    .  .  ' 

r  ♦ 

A^^^X       Accept  Advertising  about  Political  -  Issues 

A  principal's  attempt  to  ban.  "an  advertisement  which  the  students 
wanted  to  accept  was,  struck  down  in  Zucker  v.  Panitz,  299  F.Supp.  102 
(S.D.IT.Y.  1969).     This  is  entirely  consistent  with  the  cases, above. 

A  more  difficult  question  is  whether  the  student  editors  of  a  school- 
sponsored  publication  can  keep  out  any  or  all  advertising,  since  this  may 
bring  into  conflict  two  First  Amendment  values:     student  editorial  control 
of  the  paper  and  equal  access  to  state-sponsored  forums.  Compare: 

Lee  V.  Board  of  Regents,  441  F.2d  1257  (7th  Cir.   1971)  (student 

edito^rs  not  free  to  reject  certain  advertisements  because  of 
political  views);  ^ 
Joyner  v.  Whiting,  477  F.'2d  456,  462  (4th  Cir.  1973)  (racially 

discriminatory  advertisin*^  policy  struck  down;  state-sponsored 
forum  must  be  open  to  expression  of  contrary  views) ; 

with  Mississippi  Gay  Alliance  v.  Goudel6ck,  53^  F. 2d ^1073  (5th  Cir. 

1973),  cert,  denied,  430  U.S.  982  (19^77)   (students  free  not 
to  print  an  advertisement;  their  editorial  independence 
meant  that  there  was  npt  ^ta'te  , action)  . 

See;  Arrington  v.  Taylor,  380  F.Supp.  1348,  1364  (M.D.N. C.  1974),  aff 

526  F.2d  587  (4th  Cir.  1975),  cert,  denied,  96  S.Ct.  1111  (1976)  , 
'   "  *     (paper  coul^  be  vdewed  as  inaependeht  of  state  for' purposes  of 
content  and  editorial  control  and  yet  he  viewed  as  state  action 
for  other  purposes)  .        ^        ^  , 

Cf.:  Sellman  v^.  Baruch  College,  482  F.Kupp.  475,  477^79  (S.D.N.Y.  1979) 
(student  government  action  treated  as  state  action  for 
purposes  of  determining  validity  of, its  rules  for  candidates^ 
eligibility);  .  "      ^  :„       ^    '  ^ 

Mississippi  Gay  "^lllahce,  supra,"  536  F.2d  at.^1076,  1087  (Goldberg,  J., 
dissenting)  Js^-udent  edit6:^s  should  h-ave.  unfettered  control 
over  "editorial'  product'^  (-news ,  editorials^  etc. ,  and^  "probably" 
guest  columns  and  letters)  ,  but.  should  be  required  to  use    .  \ 
non-discrimi^natory  access  policy  for  advertising  space,  if 
any-Jr  '  - 

Cases  and  discussion  in-='§I.B.3*a,  "Equal  Acdess  to  Existing  Forums."  \ 
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Protectiou  oi  Student  Ijdit^o^ 

The  cases  ahov^  make  it  clear  that  First  Amendment  editorial  control 
'  also  protects  against  v;rongful  dismissal  of  student  editors: 

Thonen  y .  Jenkins ,  supra ; 
Schiff  V.  Williajns,  supra; 

Dickey  v.  Alabama  State  Board  of  Education,  supra;  " 
Trujillo  V.  Love,  supra; 

Reineke  v.  Cobb  County  School  District,  supra , 
See  also:  \ 

St,  Ledger  v,  Deering,  C.A.No,  C-15-7015  (Cal.Super.Ct . ,  L.A.-Cty., 
May,  1976)   (order  reinstating  student  editor)/ 

Disclaimer  of  School  Responsibility 

Schools  have  the  right  to  insist  that  the  student  newspaper  print 
a  statement  that  the  school  is  not  responsible  for  the  contents  or 
opinions  of  the  paper. 

Bazaar  v.  Fortune,  489- F. 2d  225  (5th  Cir^  1973);  "  ^  ' 

.Vail  V.  Board  of  Education,  C,A.  No,  72-178  (order  and  Consent 

Agreements  4/18/74,  following  remand  for  further  relief  ,-502"^ 
F,2d  1159). 

See:  Koppell  v.  Levine,  347  F,Supp,  456,  460  (E.D.N. Y.  1972); 

Pliscou  V.  Holtville  Unified  School  District,  411  'F.Supp.  842, 
849  n.3,  851  (S.D.Cal.,  1976). 

As  indicated  by  these  cases,  as  well  ^s  those  cited  above,  the* school 
cannot  justify  censorship  by  claiming  that  it  can  be  held  liable  for  the 
contents.    Note  also  the  Supreme  Court's  long-standing  pronouncement 
that  control  of  defamation  is  not  a  sufficient  grounds  for  prior 
restraint,  as  opposed  to  subsequent  punishment.     Near  v,  Minnesota,  283 
'U.S-  697  (1931).     If  the  school  thus  may  not  censor  st-udent  publications, 
for  purposes  of  eliminating  defamation  it  may  not  be  held  responsible  for 
such  defamation. 
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NON-SCHOOL-SPONSORED  LITERATURE 


Scope  of  Protection 

Under  the  Tinker  standard,  the  right  to  publish,,  possess,  and  / — 
distribute  .nou-official  literature  (leaflets,  paiAphlets,  underground 
papers,  petitions,  etc.)  has  been  uniformly  recognized  by  the  courts. 
See,  for  example:  ^ 

Papish  V.  Board  of  Curators,  410  U.S.  667  (1973); 

Scoville  V.  Board  of  Education,  425  F.2d  10  •(7th  Cir.)>  cert,  denied, 

400  U.S-  826'  (1970); 
Riseman  v.  Scnobl  Coimnittee  of  Quincy,  439  F.2d  148  (1st  Cir.  1971); 
Eisner  v.  Stamford  Board  of  Education,  440  F.2d  803  (2nd  Cir.  1971); 
Quarterman  v.  Byxd,  453  F.2d  54  (4th  Cir.  1972); 
Fujishima  v.  Board  of '  Education,  460  F.2d  1355  (7th  Cir=.  1972); 
Shanley  v.  Northeast  Independent  School  District,  462  F.2d  960 

(5th  Cir.  1972) ; 
Nitzberg  v:  Parks,  525  F.2d  378  (4th  Cir.  1975); 

Sullivan -v.  Houston  Independent  School  District,  307  F.Supp.  1328 
<S. D.Tex.' 1969); 

^    Changing  Club' v..  Board  of  Regents,  317  F.Supp.  688  .(N.D.Tex.  1970);  . 
Vail  V.  Board  of  Education,  354.,F.Supp.  592  (D.N.H.),  remanded  for 

further  relief,  502  F.2d  1159  (1st  Cir.  1973); 
Brubaker  v.  Moelchert,   '^05  F.Supp.  837  (W.D.N.C.  1975); 
Pliscou  V.  Holtville  Unified  School  District,  411  F.Supp.  842* 

(S.D.Cal.  1976); 

Solid  Rock  Foundation  V.  Ohio  State  University,  478  F.Supp.  -96^ 

(S.D.  Ohio  1979);  ,    '  , 

Hernandez  v.  Hanson,  430  F.Supp*.  1154  (D.Neb.  1977):^ 
Rov/e  V. 'Campbell  Union  High  School,  C.A.  No.  51060 'XN.D.Cal. , 
Sept,  4,'  1970) ; 

O'Reilly  v.  San  Francisco  Unified  School  District,  C.A.  No.  51427 ^ 
(N.D.Cal.,  Nov.  10,^1970); 

In  re  Brociner,  11  N.Y'.Ed^Rep.  204  (N.Y.Ed.Comm' r  1972). 
Cf.:  Thomas  v.  Board  of  Education,  607  F.2d  1043  (2nd  Cir.  1979)  cert. 

denied,  100  S.Ct.  1034  (1980)- (improper  regulation  of  news- 
paper basically  produced  and  distributed  off  campus) • 


(See  also  cases  establishing  the  right  to  receive  information^  cited  at 
§I.B.3.c,  ''Right  to  Jnvite  and  Hear  Speakers.") 

This  right  i/applies  regardless  of  whether  the  material  was  written 
by  students  or  nb^-students.  , 


Jacobs  V.  Board\)f  School  Commissioners,  490  F.2d  601,  606  (7th 
Cir.  1973) J  vacated  as  moot,  420  U.S.  128  (1975); 
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Ghanning,  supra,  317  F.Supp.  at  692; 
O^Reilly,  supra. 

See:  Riseman,,  supra;  *  ^ 

Peterson  v.  Board  of  Education,  370  F.Supp.  1208  (D. Neb.  1973); 
Solid  Rock  Foundation,  supra; 
Hernandez  v.  Hanson,  supra. 

Nor  is  this  right  limited  to  school-related  issues.  See: 

Tinker  v^'.Des  Moines  Independent  Community  School  District »  393  U.S.  503 
(1969); 

J  .  Thomas  v.  Collins,  323  U.S.  516,  531  (1945)  ("the  rights  of  free 

speech  and  a  free  press  are  not  confined  to  any  field  of  human 
interest") ;  ,  . 

Riseman,  supra';* 

Hatter  v.  Los  Angeles  City  High  School  District,  452  F.2d  673  (9th 

Cir.  1971) ("It  is  not  for  this  or  any  other  court  to  distinguish 
between  issues  and  to  select  for  constitutional  protection  only 
those  which  it  feels  are  of  sufficient  social  importance"); 

Hernanciez  v.  Hanson,  su^ra. 

The  Tinker  standard  for  prohibiting  distribution  of  literature  which 
produces  material  and  substantial  disruption  is  treated  under  ^c  below, 
as  a  matter  of , regulating  time,  place,  and  manner  of  distribution, rather 
than  here.     This  stems  from  the  belief  that  such  disruption  can  be  handled 
as  a  question  of  conduct  accompanying  the  distribution  process  and  should 
not  be  treated  as  a  question  of  the  content  of  the  printed  material. 
(This  distinction  is  further  discussed  in  §I.A.l.d  and  §I.A.2.) 

Prior  Approval 

Prior  review  of  literature  is  forbidden  altogether  in: 

The  First  Circuit,  by  Riseman  v.  School  Committee,  supra  (but  school 

can  require  that  students  give  administrator  a'  copy  for  inf orma-  ^ 
tional  purposes  at  the  same  time,  rather  tKan  before,  the  distri- 
bution starts) ; 

The  Seventh  Circuit,'  by  Fujishima  v.  Board  of  Education,  supra; 
California,  under  state  law,  by  Bright  v.  Los  Angeles  Unified  High 
School  District, '556  P. 2d  1080  (Cal.  1976). 

•  As  noted  in-§I.A.4,  there  is  a  heavy  legal  presumption  against  the 
use  of  prior  review  and  where  it  is  permissable  at  all,  there  must  be 
'  ;         stringent  procedural  safeguards,  as  set  out  in    Freedman  v.  Maryland, 

380  U.S.  51,  58-59  (1965).     Thus , -virtually  every  case  in  which  a  court 
'  has  stated  that  prior  review  of  school  literature  is  or  may  be  permissable 
Tias  nevertheless  ruled  against  the  school  for  failing  to  institut.e  the 
correct  "procedures.     See  for  example: 
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Eisner,  supra; 
Quarterman,  supra; 
Shanley ,  supra; 

Baughman  v.  Freienmuth,  478  F.2d  1345  (4th, Gir,  1973); 

Nitzberg,  supra ; 

Hernandez  v,  Hanson,  supra. 

The  Freedman  standards  require  (assuming  that  the  school  has  met  the' 
heavy  burden  of  showing  the  overriding  need  for^rior  review) ,  first,  that 
the  xiensoring  agent  must  meet  the  burden  of  proof  that  the  material  is  : 
not  protected  expression.     The  absence  of  clear,  narrow,  and  precise 
publshed  standards  for  making  this  determination  and  for  defining  legally 
unprotected  material  will  invalidate  the  review  procedures. 
* 

Quarterman,  453  F.2d  at  59;  '  . 

Shanley,  462  F.2d  at  976-77; 

Baughman,  478  F.2d  at  1350  ("libelous"  and  "obscene"  not  defined): 

Nitzberg,  525  F.2d  at  383  ("substantial  disruption"  and  "material 
interference"  not  defined,  "libelous"  improperly  defined); 

Antonelli  v.  Hammond,  308  F.Supp  1328,  1335-36  (D.Mass.  1970); 

New  Left  Education  Project  v.  Board  of  Regents,  326  F.Supp.  158, 
165  (W.D.Tex.  1970),  vacated  on  other  grounds,  404  U.S.  541 
(1972),  414  U.S.  807  (1973); 

Pliscou,  411  F.Supp.  at  850  ("incites  students  toward  the  disruption 
of  the  orderly  operation  of  the  school"  vague) ; 

Leibner  v.  Sharbaugh,  429  F.Supp.  744  (E.D.Va.  1977) (journalistic 
standards  of  accuracy,  taste  and  decency  maintained  by  the 
newspapers  of  general  circulation  in  Arlington,"  "obscenity," 
"libelous,"  "material  in  violation  of  law  or  lawful  regulation," 
and  "incitements  to  crime"  all  vague); 

Hall  V.  Board  of  School  Commissioners,  496  F.Supp.  697,  709-11 
(S.D.Ala.   1980)'  (striking' down  policy  requiring  prior 
approval  of  "politifcal  or  sectarian"  or  "special  interest" 
life^erature  and  lacking  standards  for  approval) ; 

Spartacus  Youth  League  v.  Board  of  Trustees,  502  F.Supp.  789, 
801-02,  (N.D.  111.  1980).; 
Cf.:  Hernandez  v.  Hanson,  supra  (although  not  requiring  published  rules 
on  literature  distribution,  the  court  struck  down  as  overbroad 
a  policy  which  permitted  prior  restraint  which  was  not  tied 
'    to  a  narrow,  substantial  discipline  standard). 

But  cf . : 

Frasca  v.  Andrews,  463  F.Supp.  1043  (E.D.N.Y.  1979). 

Second,  thfe  prior  reviex^?  requirement  must  not  have  the  effect 
of    making  the  censor ^s  determination  final.     He/She  must,  within 
a  short j  specified  period,  either  allow^  the  material  to  be  distributed 
or  go  to  court  to  get  a  judicial  determination  that  distribution 
should  be  prohibited;  if  he/she  chooses  the  latter,  the  distribution  may 


be  prohibited  until  the  courrt  has  had  time  to  act.     Thus,  the  burden 
of  seeking  review  is  on  the  censor.     In  the  school  literature  context, 
prior  approval  schemes  have  been  invalidated  for  failing  to  specify  to 
whom  and  how  material  should  be  submitted: 

Eisner,  440  F.2d  at  811;  . 
Shanley,  462  F.2d  at  978; 

for  failing  to  specify  a  precise  and  sufficiently  short  time  by  which  the 
decision-maker  must  ^i:t:  ^ 

Kisner,  440  F.2d  at  810;  * 

Quart erman,  453  F,2d  at  60; 

Shanley,  462  F.2d  at  978; 

Baughman,  478  F.2d  at  1348; 

Nitzberg,  525  F.2d  at  383-84; 
'Pliscou,  411  F.Supp.  at  850; 

Leibner,  429  F.Supp.  at  749; 
Cf . :  Hernandez  v.  Hanson,  supra,  430  F.Supp.  at  1162  n.4  ("the  two  day 

review  period  may,  in  certain  situations,  be  an  unconstitution- 
ally impermissable  length  of  time"); 

and  for  failing  to  state  what  is  to  happen  if  the  principal  fails  to  act 
by  the  specified  deadline:  / 

Baughman,  478  F.2d  at  1348; 
Pliscou,  411  F-Supp.  at  850. 

The  third  Freedman  requirement  is  that  the  procedure  must  assure 
a  prompt  final  judicial  decision.     In  the  school  context,  courts  have 
sometimes,  after  citing  Freedman,  referred  only  to  a  right  to  a  prompt 
appeal,  usually  without  any  discussion  of  the  judicial  review  requirement. 
See: 

Shanley,  462  F.2d  at  978; 
Baughman,  478  F.2d  at  1351; 
,  Hall,  496  F,Supp.  at  711-12; 
Spartacus  Youth  League,  502  F.Supp.  at  802. 

In  Eisner,  440    F.2d  at  810,  the  court  stated  that  the  appeal  need  not 
be  to  a  court.     But  see  Antonelli,  308  F.Supp.  at  1335-36,  where  the  fiourt 
included  failure  of  the  school  to  seek  prompt  judicial  review  of  its 
censoring  decision  as  one  of  the  procedural  inadequacies. 

The  Freedman  requirement  that  the  procedure  must  not  iiave  the  effect 
of  making  the  censor's  decision  final  will  mean  that  in  certain  cases 
review  must,  be  quick  indeed,  for  there  are  protest  situations  in  which  even 
short  delays  will  be  enough  to  render  distribution  completely  ineffective. 
Thus,  a  three-judge  court  has  pointed  out  that  where  the  literature  is 
"political  or  social,  and  the  effectiveness  of  the  item  may  be  severely 
diminished  by  even  a  brief  d-elay  in  its  distribution,  it  may  be  that  even 
one  day's  restraint  is  an  impermissable  burden."  Rowe  v.  Campbell  Union 
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High  School  District,  C,A.  No.  51060  (it.D. Gal.  .  1971) .     See  Hernandez  v. 

Hanson,  supra,  430.F.Supp.  at  1162  n.4.     Similarly,  in  Baughman,  478 

F.2d  at  1348-49,  the  court  stated,  "...  whatever  period  is  allowed,  the 

regulation  may,  not  lawfully  be  used  to  choke  off  spontaneous  expression 

in  reaction  to  events  of  great  public  importTance. "  *Cf^.  Powe  v.  Miles, 

407  F.2d  73,  84  (2nd  Cir.  1968),     But  Cf.  Williams  v.  Spencer,  622  F.2d 

1200 ;  1206-07  (4th  Cir.  1980)   (in  case  involving  rules  for  halting 

of  distribution  after  distribution  had  begun,  court  upheld  appeals 

procedures  which  required  decisions  within  ten  days,  without  discussing 

potential  impact  on  timely  expression, but  court  relied  in  part  on  absence  of  - 

prior  restraint) . 

Oth-er  grounds  for  invalidating  prior  review  procedures  include 
failure  to  define  "distribution"  (otherwise,  it  might  apply  to  giving  a 
single  copy  to  a  friend) : 

^    Eisner,  440  F.2d  at  811; 

Shanley,  462  F.2d  at  977; 
^  Baughman,  478  F.2d  at  1349; 

Hernandez  v.  Hanson,  supra ^  430  F.Supp.  at  1160-61  (improper  to 
'  require  prior  review  for  distribution  to  only  "several 
students") ; 

Hall,  469  F.Supp.  at  709;  ' 

and  failing  to  provide -for  the  student's  right  to  appear  before  the 
censor  to  presejat  his/her  views: 

Nitzberg,  525  F.2d  at  384-85; 
Leibner,  429  F.Supp.  at  749. 

Fund-Raising,  Sale  of  Literature,  Paid  Advertising,  Etc. 

"We  begin  with  several  propositions  that  already  are  settled  or 
beyond  serious  dispute.     It  is  clear,  for  example,  that  speech  does  not 
lose  its  First  Amendment  protection  because  money  is  spent  to  project 
it,  as  in  a  paid  advertisement  of  one  form  or  another  .   .   .  Speech  is 
likewise  protected  even  though  it  is  carried  in  a  form  that  is  "sold" 
for  profit,   .   .   .  and  even  though  it  may  involve  a  solicitation  to 
purchase  or  otherwise  contribute  money." 

I  Virginia  State  Board  of  Pharmacy  v, 

Virginia  Citizens  Consumer  ^Council,  Inc. 

425  U.S.  748,  761  (1976)  "^""^^ 

Other  cases  holding  that  advertising  used  to  support  publications  which 
promote  expifession  cannot  be  banned  include: 

New  York^Times  Co.  v.  Sullivan/  376  U.S.  254  (1964); 
Peterson,  supra;  o 
Brubaker  v.  Moelchert,  405  F.Supp.  837,  841--42  (W.D.N. C.  1975); 
Pliscou  V.  Holtville  Unified  School  District,  411  F.Supp.  842, 
^    848-49  (S.D.Cal.  1976). 


But  Cf . : 

Williams  v.  Spencer,  supra,  622  F.2d  at  1205  (upholding  halting  of* 
distribution,  based  on  local  regulation,  of  non-sponsored  , 
student  newspaper  which  contained  an  advertisement  for  a 
store  selling  drug  paraphernalia  used  in  connection  with 
marijuana,  hashish,  and  cocaine).  ^ 

Bans  on  the  sale  of  literature  have  also  been  overturned  in: 

Jacobs  V.  Board  of  School  Commissioners,  490  F.2d  601,  608  (7th 

Cir.  1973),  vacated  as  moot,  420  U.S.  128  (1975);' 
Nitzberg  v.  Parks,  525  F.2d  378,  383  n.4  (4th  Cir.  1975); 
New  Left.  Education  Project,  326  F.Supp.  at  163-65; 
Peterson,  370  F.Supp.  at  1213-14; 
Pliscou,  411  F.Supp.  at  850; 

Substitutes  United  for  Better  Schools,  496  F.Supp.  1020  (N.D..I11.  1980); 
Of.:  Scoville  v.  Board  of  Education,  425  F.2d  10  (7th  Cir.),  cert,  denied, 
400  U.S;.  826  (1970)  ; 
Leibner  v .  $harbaugh , ' supra ,  429  F.Supp.  at  749  n.3; 
Spartacus  Y/)uth  League,  supra . 

In  Virginia  State  Board,  the  Supreme  Court  went  beyond  this  and  held 
that  even  pui^^ely  commercial  speech  (e.g.,  the  advertising  of  prescription 
drug  prices  in  that  case)  is  protected  by  the  First  Amendment.  The 
Court  did  note  that  purely  commercial  speech  may  be  subject  to  greater 
regulation  than  other  forms  or  expression  or  than  commercial  activity 
which  is  used  to  support  expressive  activities,  but  such  restrictions  would 
have  to  be  justified  under  First  Amendment  principles  and  could  not  be 
based  on  the  various  rationales  rejected  in  that  case,  which  the  Court 
found  were  improperly  based  "in  large  measure  on  the  advantages  of 
[people]  being  kept  iu  ignorance."     425  U;S.  at  769. 

See  also: 

*  Carey  v.  Population  Services  Internati^onal,  431  U.S.  6781,  700-701.'  ^ 

{1911)   (advertisement  and*  display  of  Contraceptives  available  to  "  /^^^ 

minors) ; 

Bates  V.  State  Bar  of  Arizona,   433  U.S.  350  (1977)  (attorney 

advertising  fee  schedule  found  to  be  protected  under  the  First 
Amendment  )  ; 

Central  Hudson  Gas  v..  Public  Services  Commission  of  New  York, 
100  S.Ct.  2343  (1980)   (extensive  discussion  of  standards 
for  analyzing  restrictions  on  commercial  speech) . 
Cf.:  Hernandez  v.  Hanson,  supra,  430  F.Supp.  at  1161  (overturning 
school's  ban  on  "commercial  literature"). 

But  sees 

American  Future  Systems  v.  Pennsylvania  State  University,  464 

F.Supp.  1252  (M.D.Pa.  1979),  affMj  618  F.2d  252  (3rd  Cir. 
1980);  522  F.Supp.  544  (1981)   (court  upheld  university  rules 
which  placed  certain  limits  on  purely  commercial  solicitation 
in  dormitories,  where  certain  methods  of  solicitation  in 
the  dormitories  or  elsewhere  were  available). 

^  70  ' 
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Time,  Place,  and  Manner  Regulations  Generally  • 

Schools  may  issue  rules  and  regulations  concerning  time,  place, 
and  manner  of  literature  distribution.  E.g.: 

Riseman  v>  School  Committee  of  Quincy,  439  F.2d  148,  149 

n.2  (1st  Cir.  1971) 
Fujishima  v.  Board  of  Education,  460  F.2d  1355,  1359  (7th^ 

Cir.  1972); 

Shanley  v.  Northeast  Independent  School  District,  462 
F.2d  960,  969  (5th  Cir.  1972). 

However,  under  Tinker  v.  Des  Moines  Independent  Community  School 
District,  393  U.S.  502  (1969),  students  may  exercise  their  rights 
of  free  expression  so  long  as  their  conduct  does  not  substantially 
and  materially  disrupt'  the  educational  process.    Thus,  "reasonable" 
regulations  of  time,  place,  and  manner  are  only  those  v/hich  are 
reasonably,  necessary  to  prevent  such  disruption  and  which  are  nar- 
rowly tailored  so  that  they  dp  not  also  prohibit  distribution  at 
those  times  and  places  which  are  unlikely  to  create  such  disruption. 

Grayned  v.  City  of  Rockford,  408  U.S.  104,  115-19  (1972); 
Healy  v.  James,  408  U.S.  169,  189  n.20  (1972); 
Shanley,  462  F.2d  at  974; 

Gay  Students  Organization  v.  Bonner,  509  F.2d  652,, /660 

(1st  Cir.  1974);  / 
New  Left  Ed"ucation  Project  v.  Board  of  Regents»/'326  F.Supp. 

158,  163-64  (W.D.Tex.  1970),  vacated  oii  6ther  grounds, 

404  U.S.  541  (1972),  414  U.S.  807  (19-73); 
Peterson  v.  Board  of  Education,  370  F.Supp.  1208,  1214  (D.  ■ 

Neb.  1973); 

Solid  Rock  Foundation  v.  Ohio  State  University,  478  F.Supp. 
96,  101-02  (S.D.Ohio  1979). 

See:  Leibner  v.  Sharbaugh,  429  F.Supp.   744,  749  (E.D.Va.  1977). 
Cf . :  Heffron  v.  International  Society  for  Krishna  Consciousness, 
lOl^S.Ct.  2559  (1981).  * 

See  alsb  5I.A.2  on  time,  place,  and  manner  regulations  and  the  dis- 
ruption standard.* 

The  burden  of  justifying  this  necessity  is  upon  the  school,'  and 
it  must  be  met  by  objective  evidence,  not  undifferentiated  fear  or 
what  "might"  happen  or  "could"  happen. 

Scoville  v..  Board  .of  Education,  425  F.2d  10,  13-15  (7th  Cir.), 
cert,  denied,  401  U.S.  826  (1970) ; 
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Jones  v>  Board  of  Regents,  436  F.2d  618,  621  (9th  Cir.  1970); 
Eisner- V,  Stamford  Board  of  Education,  440  F.2d  618,  621 

(2nd  Cir.  1-971);  ^ 
Channing  Club  v.  Board  of  Regents,  317  F.Supp.  688,  691  (N.D. 

Tex.  1970); 
Peterson,  370  F.Supp.  at  1214;^ 

Vail  V.  Board  of  Education  of  Portsmouth  Schaol  District,  354 
F.Supp.  592,  599  (D.N.H.),  remanded  for  further  r.elief, 
502  F.2d  1159  (1st  Cir.  1973). 

Once  a  school  enacts  regulations  of.  time,  place,  and  manner 
which  meet  this  standard,  it  can  legally  discipline  students  who 
violate  the  regulations,  without  showing  that  the  particular  viola- 
tion itself  produced  substantial  and  material  disruption.  See: 

Fu j ishima ,  460  F.2d  at  1359; 

Sullivan  v.  Houston  Independent  School  District,  475  F.2d 

1071,  1076  (5t\L  Cir.),  cert,  denied,  414  U.S.  1032  (1973). 

The  school  is  not  only  entitled  'to  issue  specific,  reasonable 
regulations  for  time,  place,  and  manner,  narrowly  tailared  to  prevent 
substantial  disruption;  it  has  an  obligation  to  do-  so.x  This  is  true, 
on  the  one  hand,  where  prior  restraint  is  not  permitted:  ^  "The  board 
has  the  burden  of  telling  the  students  when,  how  and  where  they  may 
distribute  materials."    Fuj ishima,  460  F.2d  at  1359.    Mere  reliance 
on  a  rule  forbidding  distribution  in  times,  places,  or  manners  "which 
cause  substantial  and  material  disruption,"  without  spelling  out  the 
standard  more  specifically,  would  be  unconstitutionally  vague.  (See 
§I.A.2).'   On  the  other  hand,  specif ic  regulations  are  also  necessary 
in  .those  jurisdictions  which  permit  prior  restraint,  for  the  decision- 
maker   must  opeiT^te  according  to  published,  precise,  and  narrow 
criteria  as  to  what  is  not  a  permissable. time,  plape,  and  manner. 

Freedman  v.  Maryland,  380  U.S.  51  (1965);.      '  'S 
Shuttlesworth  v.  Birmingham,  394  U.S.  147  (1969); 
Quarterman'v.  Byrd,  453  F.2d  54,  57  (4th  Cir.  1972); 
Shanley,  462  F.2d  at  976-77; 

Nitzberg  v.  Parks,  525  F.2d  378,  383  (4th  Cir.  1975); 
Leibner  v-  Sharbaugh^  supra. 

See  also  discussion  of  prior  approval  in  §I.B,4;b,  above^^ 

Time  of  Distribution  *  . 

Regulations  may  forbid  literature  distribution  by  or  to  students 
engaged  in,  or  supposed  to  be  engaged  in,  normal  classroom  activities - 

Riseman  v.  School  Committee  of  Quincy,  439^  F. 2d  148,  149 

n.2  (1st  Cir.  1971); 
Mello  V.  School  Committee  of  New  Bedford,  C.A.  No.  72-il46F 

(D.Mass.,  Apr.  6,  1972); 
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See:  Jacobs  v«  Board  of  School  CommlssiQiiers,  490  F.2d  601,  609 

(7th  Cir.  1973),  vacated  as  moot,  420  U.S.  128  (1975); 
Sullivan  v«  Houston  Independent  School  District,  307  F.Supp. 

1328,  1340  (S.D.Tex.  1969); 
New  Left  Education  Project  v.  Board  of  Regents,  326  F.Supp. 

158,  164  (W.D.Tex.  1970),  vacated  on  other  grounds, 

404  U.S.  541  (1972),  414  U.S.  807  (1973); 
In  re  Schiener,  11  N.Y.Ed. Rep.  293,  294  (N.Y.Ed.Comm'r  1972). 

This  is  more  narrow  than  rules  which,  for  example,  forbid  distribu- 
tion "while  classes  are  being  conducted  in  the  school."    In  Jacobs, 
the  court  held  that  a  rule  of  the  latter  type  was  unconstitutional, 
pointing  out  that  there  appeared  to  be  certain  periods  during  the 
school  day  during  which,  while  some  classes  were  in  session,  sub- 
stantial numbers  of  students  were  not  involved  in  classes  and  would 
be  improperly  barred  by  the  rule  from  distributing  and  receiving 
literature.     490  F.2d  at  609.     See  Riseman,  439  F.2d  at  149  n.2. 
Note  also  that  in  Sullivan,  the  court  held  that,  where  students 
distributed  literature  outside  the  school,  the  fact  that  three 
teachers  found  it;  necessary  to  confiscate  the  papers  from  students 
reading  them  in  class  and  that  some  other  copies  were  left  in 
other  places  was  not  grounds  for  finding  the  distribution  improper  — 
both  because  the  disruption  was  minor  .rather  than  substantial  and 
because  the  school  should  discipline  the  students  who  actually  dis- 
rupted class  rather  than  the* students  who  distributed  the  litera- 
ture.    See  also  Rpwe  v.  Campbell  Union  High  School  District,  .Civil 
No.  51060,  Mem.  Op.  at  8-9  (N.D.Cal.,  Nov.  10,  1970). 

<^ 

Place  of  Distribution 

As  with  the  regulation  of  time  of  distribution,  the  school  has 
the  burden  of  justifying  its  rules  concerning  place  of  distribution 
by  showing  that -they  are  reasonably  necessary  to  prevent  substantial 
disruption  and  that  they  are  drawn  as  narrowly  as  possible  so  that 
they  do  not  also  restrict  non-disruptive  distribution.    Attempts  to 
limit  distribution  to  only  a  few  isolated  places  within  the  building 
or  to  restrict  it  to  outside  the  building  altogether  are  thus  gen- 
erally improper. 

Riseman,  supra; 

Fujishima  v.  Board  of  Education,  460  F.2d  1355,  1359  (7th 

Cir.  1972); 
Sullivan,  307  F.Supp.  at  1340; 

Vail  V.  Board  of  Education,  354  F.Supp.  592  (D.N.H.),  remanded 
for  further  relief,  502  F^2d  1159  (1st  Cir.  1973); 

Nex^  Times,  Inc.  v.  Arizona  Board  of  Regents,  110  Ariz.  369, 
519  P. 2d  169  (1974); 
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Solid  Rock  Foundation^  supra. 

Note  also  that  "the  argument  that  the  existence  of  an  alternative 
forum  or  mode  of  expression  permits  suppression  of  the  chosen  one  has, 
consistently  been  rejected,"    Rowe,  Mem,  Op,  at  6,  citing  Schneider  v. 
New  Jersey,  308  U.S,  147,  163  (1939),     For  other  cases  making  this  point, 
see  §I,A,2,  "Restrictions  on  Time,  Place,  and  Manner,'*    See  also  the 
quote  from  Tinker  y.  Pes  Moines  Independent  Community  School  District, 
•393  U,S,  503,  512-13,  found  in  §I,A.2,  in  which  the  Supreme  Court  dis- 
cusses the  physical  scope  of  permissatle  expression  within  the  school. 


Noise 

Students  can  be  required  to  distribute  in  a  manner  which  does 
not  produce  levels  of  noise  which  interfere  with  classes.     See  Grayned 
V,  Citj/^f  Rockford,  408  U,S.  104  (1972),  discussed  more  fully  in  §I.B,5, 
"Assembly."  ^ 

Interference ^ith  Rights  of  Others  ^ 

Students  can  be  prohibited  from  interfering  with  the  rights  of 
others  to  accept  or  reject  literature.  See: 

Tinker,  393  U.S.  at  504  n.l;  "  ' 

Shanley  v.  Northeast  Independent  School  District,  462  F,2d 

960,  970,  971  n.8  (5th  Cir,  1972);  ,. 
Jacobs  V.  Board  of  School  Commissioners,  349  F.Supp,  605^  * 

611  (S.D.Ind.  1972),  aff 'd,  490  F,2d  601  (7th  Cirl 

1973),  vacated  as  moot,  420  U.S.  128  '(1975); 
Rowe,    Mem,  Op,  at  7, 

Littering 

Littering  is  not  a  sufficient  reason  to  limit  the  right  to 
distribute.    As  with  other  forms  of  expression,  responsibility  for 
littering  and  other  reactions  to  distribution  lies  with  those  who 
react. 

Schneider  v.  New  Jersey,  308  U.S.  147,  162  (1939); 

Sullivan  v,  Houston  Independent  School  District,  307  F.Supp, 

1328,  1340,  1342  (S,D,Tex.  1969); 
Brubaker  v.  Moelchert,  405  F.Supp.  837,  842  (W.L.N.C.  1975); 
Solid  Rock  Foundation,  supra,  478 ^F.Supp.  at  102. 
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See  also  cases  discussed  under  §I.A.l.d,  on  controversial  on^n^o,,o 
dealing  with  the  school's  responsibilit;  to  restrict  those  who  ' 
react  dxsruptxvely  to  expression  rather  than  those  who  are-doL 

x.^n  T^^lf"^'.  ^  '^^"^'^  ^^^"i^^'  however,  that  students 

who  distribute  literature  on  school  grounds  arrange  to  have  rec 

uo  t^e'?  '  H^'  "'''^'^  ^"'^/"^  ^^^^  ^'^y  he  responsible  S  cUa^ing 
up  the  immediate  area  after  distribution.  cxeanmg 

Solid  Rocl^  Foundation,  supra,  478  F.Supp.  at  102  103- 

C.A.  No    72-1/e  ^urder  and  Consent  Agreement,  4/18/74) 
[mam  opinion  at  354  F.Supp.  592  (D.N.H.  1973),  re- 
a|^ded_for.  further  relief,  502,  F.  2d  1159  (1st  CiTT 
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5.  ASSEMBLY 


General  Principles*"^ 

f 

^       "Congress  shall  make  no  law   .  .  .  abridging  .  .  .  the  :J?ight  of  the 
people  peaceably  to  assemble.  ..." 

United  States  Constitution, 
Amendmetit  I 

As  with  students'  other  First  Amendment,  rights ,  the  test  for  det- 
ermining ^^^hether  school  authorities  may  restrict  student  ^assemblies » 
inclualng  demonstrations,  is  x^hether  such  restriction  is  in  fact  nec- 
essary for  carrying  out  the  school's  normal  educational  processes  x^zith- 
out  material  and  substantial  disruption  —  the  standard  set  out  in 
Tinker  v.  Pes  Moines  Independent  Community  School  District,  393  U.S. 
503  (1969),  and  discussedTTn^Sl . A. 2 . 

Grayned  v.  City  of  Rockford,  408  U.S.  104  (1972).; 
Saunders  v.  Virginia  Polytechnic  Institute,  417  F,2d  1127 
(4th  Cir.  1969); 

Shamloo  v.  Mississippi  State  Board  of  Trustees,  620  F.2d  516  ! 

(5th  Cir.  1980) ;  o 
Gebert  v.  Hoffman,  336  F.Supp.  694  (E.D.Pa.  1972); 
Brubaker  v.  Moelchert,  405  F.Supp.  837  (W.D.N. C.  1975). 

In  Grayned ,  the  Supreme  Court  struck  down  an  anti-picketing  ordi- 
nance x^hich  attempted  to  seal  off  the  area  around  a  school  from  protest 
demonstrations,  while  it  upheld  an  anti-noise  ordinance,  as  applied 
Ti^ithin  the  Tinker  guidelines.     Several  of  the  Courts'  statements  provide 
a  framework  for  analysing  situations  in  xfhich  student^  assemble. 

1.  "The  right  to  use  a  public  place  for   expressive  activity  may  be 
restricted  only  for  x-jeiglfty  reasons."    Grayned ,  408  U.S.  at  115. 

2.  "Clearly  government  has'  no  pox-jer  ^tp  restrict  such  activity  because 
of  its  message."  Id. 

3.  "Our  cases  make  equally  clear,  hox^eVerj,  that  reasonable  'time,  place 
and  manner'  regulations  may  be  necessary  to  further  significant  govern- 
ment interests*  and  are  permitted.    For  example,  tX7o  parades  cannot 
march  on  the  same  street  simultaneously,  and  government' may  allow  Only 
one.   •   .A  demonstration  or  parade  on  a  large  street  during  rush  hour 
might  put  an  intolerable  burden  on  the  essential  flow  of  .traffic,  and 
for  that  reason  cOuld  be  prohibited.  .   .If  overamplif ied  loudspeakers 
assault  the  citizenry,  government  may  turn  them  doxm.   .   .Subject  to 
such  reasonable  regulation,,  hox^ever,  peaceful  demonstrations  in  public 
places  are  protected  by  the  First  Amendment."    Id.  at  115-16. 

Many  of  the  principles  discussed  in  this  section  have  been  strongly  reaffirmed 
by  a  Supreme  Court  decision  issued  at  nress  time.  N.A.A.C.P.  v.  Claiborne 
^         Hardware  Co.,   _S.Ct.  ,  50  U*S.L.W.  5122  (7/2/82)  . 
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4.  "Of  course,  where  demonstrations  turn  violent,  they  lose  their  pro- 
tected quality  as  expression  under  the  First  Amendment.'"    Id.  at  115-16. 

5.  "The  nature  of  a  place, -'the  pattern  of  its  normal  activities,  dic- 
tate the  kinds  of  regulations  of  time,  place,  and  manner  that  are  rea- 
sonable.'   Although  a  silent  vigil  may  not  unduly  interfere  with^ a 
public  library,  .   .   .making  a  speeah  in  the  reading  room  almost  certainly 
would.   .   .The  crucial  question  is  whether  the  manner  of  expression  is 
basically  incompatible  with  the  normal  activity  of  a  particular  place 

at  a  particular  time."  Id^ 

6.  "Our  cases  make  clear  that  in  assessing  the  reasonableness  of  a 
regulation,  we  must  weigh  heavily  the  fact  that  communication  is  in- 
volved; the  regulation  must  be  narrowly  tailored  to  further  the  State's 
legitimate  interest."    Id.  at  116-17. 

7.  "Expressive  activity  could  certainly  be  restricted,  but  only  if 
the  forbidden  conduct  'materially  disrupts  classwork  or  involves  sub- 
stantial disorder  or  invasion  of  the  rights  of  others.'"    Id.  at  118. 

8.  "Some  picketing.   .   .will  be  quiet  and  peaceful,  and  will  in  no  way 
disturb  the  normal  functioning  of  the  school.   .  .On  the  other  hand, 
schools  could  hardly  tolerate  boisterous  demonstrators  who  drown  out 
classroom  conversation,  make  studying  impossible,  block  entrances,  or 
incite  children  to  leave  the  schoolhouse."    Id.  ^t  119. 

Cases  Finding  Assemblies  Disruptive 

In  some  cases,  evidence  of  disruption,  such  as  fighting,  has 
justified  the  school's  interference  with  the  assembly  or  demonstration. 

Krause  v,  Rhodes,  570  F.2d  563  (6th  Cir.  1977); 

Barker  v.  Hardway,  283  F.Supp.  228  .(S.D.W.Va.) ,  jaff 'd,  399 

F.2d  638  (4th  Cir.  1968),' cert,  denied,  394  U.S.  905  (1969); 
Evans  v.  State  Board  of  Agriculture,  325  F.Supp.  1353  (D.Colo. 

1971); 

Adibi-Sadeh  V.  Bee  County  College,  454  F.Supp.  552  (S.^.Tex.  1978). 
Cf.:     State  v.  Ybarra,  550  P. 2d  763  (Ore.App.  1976). 

Courts  have  held  that  sit-ins,  building  take-overs,  or  other  activities 
which  physically  deny  access  to  school  facilities  are  not  protected  act- 
ivities. 

Farrell  v.  Joel,  437  F.2d  160  (2nd  Cir.  1971); 

Hetman  v.  University  of  Soutb  Carolina,  457  F.2d  902  (4th  Cir. 

~1       1972)1       ^  ~ 

Sill  V.  Pennsylvania  State  University,  467  F.2d  463  (3rd  oir.  1972); 
Zanders  v.  Louisiana  State  Board  of  Education,  281  F.Supp.  747 
(W.p.'La.  1968); 
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French  v.  Bashful,  303  F.Supp.  1333  (E.D.La.  1969),  modified 

and  aff 'd,  425  F^2d  182  (5th  Cir.  1970); 
Bistrick  v«  University  of  South  Carolina,  324  F.Supp.  942 

(D.S.C.  1971); 

Consejo  General  de  Estudiant^s  v.  Univeristy  of  Puerto  Rico, " 

325  F.Supp.  453  (D.P.R.  1971); 
Haynes  v.  Dallas^Cuuhty" Junior  College  District,  386  F.Supp. 

208  (N.D.Tex.  1974);  '  ^      ■  ' 

State  V.  Williams,  283  N.W.2d  302  (la.Sup.Ct.  1976). 

Demonstrations  within  a  classroom  which  make  continuation  of  the 
class  impossible  also  fit  this  general  framework. 

^Furomoto  v.  Lyman,  362  F.Supp.  1267  (N.D.Cal.  1973); 
-Commonwealth  v.  Bohmer,  372  N.E.2d  1381  (Mass.  1978). 

Walkouts  and  Boycotts 

Courts  have  also  used  the  substantial  disruption  standard  to 
rule  against  students  involved  in  walkouts  and  boycotts  of  classes. 

Dunn  V.  Tyler  Independent  School  District,  460  F.2d  137  (5th 
Cir.  1972); 

Hobson  V.  Bailey,  309  F.Supp.  1393  (W.D.Tenn.  1970); 

Black  Students  v.  Williams,  335  F.Supp.  820  (M.D.Fla.  1972), 

aff M,  470  F.2d  957  (5th  Cir.  1972); 
Gebert  v.  Hoffman,  supra. 
See:  Tate  v.  Board  of  Education,  453  F. 2d  957  (8th  Cir*  1972) 

(ruling  against  students  who  walked  out  of  an  optional 

pep  rally  when  "Dixie"  was  played) . 

While  walkouts  may,  in  certain  circumstances,  be  substantially  dis- 
ruptive, it  can  be  argued  that  courts  should  not  apply  the  disruption 
standard  in  this  way  to  boycoLv  s  or  to  demonstrations  involving  stu- 
dents who  are  supposed  to  be  attending  classes.    The  failure  to 
attend  class  because  of  a  protest  should  no  more  be  viewed  as  a 
substantial  disruption  of  the  school  than  failure  to  attend  because 
of  illness  or  truancy.     Instead,  the  problem  should  be  treat+ed  as 
violation  of  school  regulations  requiring  class  attendance.  Students 
may  be  disciplined  for  this  violation,  but  they  should  not  be  sin- 
gled out  for  harsher  discipline  than  is  dispensed  for  other  unex- 
cused  absences.    What  the  students  are  doing  during  this  unexcused 
absence,  including  protesting,  is  a  separate  issue,  which  may  be 
the  focus  of  an  independent  First  Amendment  inquiry  concerning 
substantial  disruption.* 

Responsibility  for  the  Actions  of  Others  -fn  Demonstrations 

The  question  of  students'  responsibility  for  the  actions  of 
others  is  particularly  important  in  the  context  of  demonstrations. 

See  N.A.A.C.P.  v.  Claiborne  Hardware  Co.,  supra. 


First,  students  cannot  be^  disciplined  for  being  present  at  the  ^ 
scene  of  b  disruptive  demonstration  in 'which  they- have  not  parti- 
cipated. *  ,    ^  '         '  '  '  \ 

Wong  ^  Hayakawa,  46*4  F.*2d  1282 ,  (9th. Cir.  1972),  cert.  .  ' 

V      denied,  409  U.'S.  113q;<1973);  -  ^ 

Jenkins' V.  Louisiana  State  Board 'of  Education,  506  F.2d   .  " 

992,  1001-02  (5th  Cir.^  1975).  ^  ^  '  '  , 

/  .       ^  . 

Secot^d,  "In  deciding  this  issue  [of  disruption],  we  believe  that         '  " 
the  courti  can  onl^y  consider  the  "^conduct  ot  the  demonstrators  and 
not  the  reaction  of  the  audience^. "    Gebei;t,  336-F.Supp.  at  697. 
The  court  he*d  that  (a)  the  fact.*  that  a  crowd  of  other,'  non-    .  ^ 
participating  students  were  attracted  to  and  :c6ngregated  in  the  ^ 
halls  near  the  sit-in  area,  and^  (b) /th^  fatt  that  administrators  * 
left  their . scheduled  duties  in  order  to  keep  an  eye  on  the  demon- 
stration, could  not  be  considered  as  evidence  ^of  disruption.     Xd^  ' 

Third,  there  are  questions  as  . to  the  responsibility  of  "the  "leaders" 
or  "planners"  of  a  demonstration  for  the  actions  Of  those  who  take  part. 
In  such  cases,  the  courts  may  distinguish  between  students  w(io  plan  or  -.^ 
lead  peaceful  demonstrations  at  which  others  engage  in  unplanned  disrup- 
tive action  and  students  who  more  directly  pl^n,  provoke,  or  lead  the  ^dis- 
ruptive activity  itself.     Compare  Scoggin  y,  Lincoln  Uniye'rsity,  291  * 
F.Sapp.  161  (W.D.Mo,  1968);  with  Jenkins,  506  F,.2d.at  JOOI.     For  f^urther 
discussion  of  issues  concerning  the  responsibilities  for  the  actions  of 
others,  incitement,  etc.,  see  §I.A.l.d.     A  student  engaged  in  expression 
is  not  responsible  j^r  the  disruptive  actions  of  others,. unless  he/she 
uses  "fighting  words"  or  "incitement";  as  narrowly  defined  in  that  section. 

o 

Reasonable  Rules 

Students  can  be  disciplined  for  demonstration^  which  are  not 
substantially  disruptive  if  they  violate  other  isgttimate,  published 
rules  of  the  school.     Here,  the  legal  analysis  focusfes  on  the  rea- 
sonableness of  the  rule.  '  As  Grayned  makes  clear,  the  rules  Aannot 
regulate  the  content  of  the  expression.     They  can,  under  Grayned-, 
regulat^t the  time,  place,  and  manner  of  the  demonstration,  but  must 
be  narrowly  drawn  for  the  purpose  of  preventing  substantial  dis- 
ruption.   Regulations  which  are  drawn  .in  a  way  which  also  tends  to 
hinder  non-disruptive  demonstrations  would  thus  be  overbroad.  If 
the  rule  is  sufficiently  narrow  in  this  sense,  a  court  will  generally 
sustain  discipline  of  students  who  violate  it  even  though  this  par- 
ticular violation  did  not  actually  produce  substantial  disruption. 
See  Bayless  Ve  Martine,  430  F. 2d. 873,  879  (5th  Cir.  1970),  aff 
per  curiam,  451  F.2d  561  (5th  Cir.  1971),  cert,  denied,  406  U.S* 
930  (1972).    One  court  upheld  a  rule  which  banned  all  demonstrations 

N.A.A.C.P.  V.  Claiborne  Hardware  Co.,  supra. 


79 


x^rithin  the  school  building  but  ^peirinttted  them  elsex^h^re  on  school 
grounds;    Sword  v.  Fox,  '466  F.2d  1^591  (4th  Cir.)>  cer-t.  denied, 
404  U.S.  994  (1971).    Under  the  above "analysis,  'however,  this  seems 
overbroad  in  that  narrox>rer  r^egulations  prohibiting  demonstrations 
at  certain  disr.uptive  places  and*  times  in  the  building  could  accom- 
plish the  purpose  of^  preventing  substantial  disruption. 

•See:  Gebert  v.  Hoffman,  supra.  '      \  ^ 

Cf.  :  U.S.  Labor  Party  v.  Pomerleau,  557  F. 2d, 410  (4th  Gir.  1977) 

(non-school  case,  noises-control  ordinance  setting  " 
decibel  levels  struck  down  as  vague  and  overbroad, 
citing  Saia  V.  New  York,  334  U.S.  5,58  (1948),  and 
Kovacs  V.  Cooper,  336  U.S.  77  (1949),  on  the  right 
to  amplify^  speech  short  of  causing  real  disturbance 

Q  and  the  need  for  very  narrow  ,and  precise  regulations, 

lest  '^annoyance  at  ideas.   .   .be  cloalced  in  annoyance 
at  sound,"  334  U.S»  at  562). 

Prior  Approval'' 

r  ^  /  ■■  '        ^      "  .  . 

One  type  of  rule  whos:e  reasonableness  is  open  to'  question  is 
a  rule  which  requires  prior  approval  of  demonstrations  or  permits  ^  ^ 
restraining  of  demonstrations  prior  to  their  occurrence*  jJSHe^ 
commentary  to  §I.A.'4j,  "Prior  Restraint,"   contains  a  general  dis- 
cussion" of  the  issue.    As  that  discussion  points  out,,  there  ^s  a 
strong  presumption  against  the,  use  of  prior  r.estraints,  although 
certain  circuits  have  permitted  their  use  when  accompanied  by    ^  « 
carefully  drawn  procedures.  Compare: 

Hammond  v.  South  Carolina  State  College,  272  F.Supp.  947 

(D.S.C.  1967),  and    ^  .  - 

^^arin■v.  Urtiversity  of  Puerto  Rico,  377  F.Supp.  613,  626 
(D.P.R.  1974),  in  which  courts  struck  down  certain 
rules  as  imp ermi disable  prior  restraints,  with 

Sx^7ord  V.  Fox»  supra. 
Cf . :  Shamloo,  supra. 

The  Supreme  Court,  in  hon^school  cases,  has  held  that  prior  approval 
or  licensing  schemes  for  ai'semblies,*  parades,,  or  demonstrations  must 
not  allow  broad  discretion  to  the  decision  maker  to  decide  when  to 
grant  or  deny  permission  and  must  instead  contain  specific  standards 
narrowly  limited  to  those  necessary  to  serve  important  state  interests 
(e.g.  J,  preventing  substantial  disruption)  — "regarding  the  time, 
place,  and  manner  of  events  which  will  or  will  not  be  permitted. 

Cox  V.  New  Hampshire,  312  U.S.  569  (1941); 
°  Saia  V.  New  Yor^v,  334  U.S.  553  (1948); 
N-^emotko  v,  I-Iaryland,  340  U.S.  268  (l'95l) ; 


-SO 


Shuttles^^orth       Birmingham,  394  U.S.  147  (1969).  * 
See:  Collin  v.  Smith,  578  F.2d  1197,  1207-10  (7th  Cir.  1978)  ceru. 
denied,  439  U-S.  916  (1978). 


Other  procedural  requirements  ^Lpplicable  to  prior  restraint  schemes, 
such  as  those, found  in  Freedman  v.  Maryland,  380  U.S.  51  (1965),  , 
which  place  the  burden  of  justification  on  the  school  and  require 
the  promptest  possible  decisions  and  expedited  review,  should  also 
be  applicable  to  school  assemblies.     Snyder  v.  Board  of  Trustees, 
286  F.Supp.  927,  936  (N.D.Ill.  1968).     (The-  Freedman  requirements 
are  spelled  out  in  comment^  to  SI.A.4.)    The  procedure  should  also 
define  "assembly"  (otherwise  they  might  apply  to*  a  conversation 
among  three  Students) . 

r; 

One  court  has  distinguished  between  prior  approval  and  "regis- 
tration."   Powe  V,  Miles,  407  F.2d  73,  84  (2d  Cir.  1968).    A  re- 
quirement that  demonstrations  be  registered  48  hours  in  advance  was 
upheld  where  there  was  no  indication  the  school  would  attempt  to 
stop  such  demonstrations  but  only  desired  to  work  out  details  in 
good  faith,  and  the  university  had  made  it  clear  that  it  would  not 
apply  the  rule  to  spontaneous  demonstrations.     See  also  Bayless  v. 
Mar  tine,  supra      In  Brubaker  v.  Moelchert,  supra ,  the  court  ap- 
proyed  revised  regulations  »which  permitted  assemblies  in  two  areas 
without  prior  approval  and  required  prior  approval  for  assemblies 
iu  any  other  place,  based  upon  written  request  48  hours  in  advance, 
with  approval  assumed  if  no  answer  is  received  within  36  hours,  and 
right  of  appeal  with  a  decision  required  at  leaiL^i:  six  hours  before 
the  event.    407  F.Suppv  at  842-43,  844. 

Cross  Reference 

See  also  cases  in: 

§I.B.3.a,  "Equal  Access  to  Existing  Forums;" 
§I.B.3.c,  "Right  to  Invite  and  Hear  Speakers;" 
§I.B.6,  "Association  —  Student  Organizations.", 


0 


/ 


81 


I 


I.E. 6. 


6.     ASSOCIATION  —  STUDENT  ORGANIZATIONS 

General  Principles 

"Among  the  rights  protected  by  the  First  ^endment  is  the  right  of 
individuals  to  associate  to  further  their  personal  beliefs.    While  the  / 
freedom  of  association  is  not  explicitly  set  out  in  the  Amendment,  it  has 
long  been  held  to  beimElicit  in  the  freedoms  of  speech,  assembly,  and 
petition.     See,  e.gfT^Baird  v.  State  Board  of  Arizona,,  401  U.S.  1,6 
(1971);  NAACP  v.  Button,  371  U*S.  415,  430  .  .   .  (1963);  Louisiana  ex 
rel.  Gremillion  v.  NAACP,  366  U.S.  293,  296  .   .   .   (1961);  NAACP  v.  Alabama 
ex  rel.  Patterson,  357  U.S.  449  .   .   .  (1958)  (Harlan,  J.,  for  a  unanimous" 
Court).     There  can  be  no  doubt  that  denial  of  official  recognition,  without 
justification,  to  college  organizations  burdens  or  abridges  that 
assdciational  right.    The  primary  impediment  ro  free  association  flowing 
from  nonrecognition  is  the  denial  of  campus  fa&ilities  for  meetings  and 

other  appropriate  purposes*"  \- 

Healy  v.  James,  408  U.S.  169,  181  (1972). 


;»  "...  the  Constitution  protects  expression  and  association  without 

regard  to  the  race,  creed  or  political  or  religious  affiliation  of  the 

,  members' of  the  group  which  invokes  its  shield,  or  to  the  truth,  popularity, 
or  social  utility  of  the  ideas  and  beliefs  which  are  offered." 

*  ^  N.A.A.C.P.  V.  Button,  371  U.S.  415,  444--45  (1963)^ 

"As  we  have  indicated  at  the  outset,        see  no -sanction  in  reason 
or  law  for  saying  that,  absent  a  direct  threat  to  safety  or  the  enforcement 
of  law,  certain  groups  lack  a  right  of  association.    Many  of  the  groups 
whose  associational  rights  have  been  recognized  by  the  Supreme  Court  have 
stood  for  propositions  which  must  have  seemed  as  outrageous    as  the  GSO's 
positions  must  seem  to  many.  See,  Q.g. ,  Healy  v.  'James,  408  U.S.  at  187 
.   .   .   ;  United  States  v.  Robel,  389  U.S.  258  .   .   .(I960);  DeJonge  v.  Oregon, 

299  U.S.  at  353  ... 

\  Gay  Students-  Organization  v.  Bonner,  509 

F.2d  652,  660  n.4  (1st  Cir.  1974). 

Standard  for  Restricting  Associational  Activities 

The  basic  framework  for  analyzing  First  Amendment  rights  applies  to 
^       the  right  of  association.    In  order  for  the  school  to  take  any  action  which 
restricts' protected  associational  activities,  the  school  bears  the 
burden  of  proving  that  the  school  action  serves  a  compelling,  legitimate  • 
school  interest  (in  pajii-feiettiair^preventian  of  substantial  disruption  of 
educational  activitf^^and  that  there  is  no  other  way  of  serving  that  inter-  - 
est  which  is  less  restrictive  of  students'  associatioiiH  activities,  and  in 
no  event  can  the  activity  be  restricted  because  of  the  contents  of  the 
group ^s  message. 

*These  general  principles  have  been  strongly  reaffirmed  by  a  Supreme  Court 
diecislon  issued  at  press  time.    N.A.A.C.P.  v.  Claiborne  Hardware  Co.,   ^S.Ct. 

CD?r>"  •   ,  50  U.S.L.W.  5122  (7/2/82)  ^ 
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Healy  v,  James,  408  U.S.  at  187-88,  189  n.20; 
N,A,A,C,P,  V,  Alabama,  357^U.S.  449,  463  (1958); 
Gay  Students  Organization,  509  F.2d  at  660; 

New  Left  Education  Project  v.  Board  of  Regents,  326  F.Supp.  158 
(W.D.Tex.  1970),  vacated  on  other  grounds,  404  U.S. ^541 
(1972)  414  U.S.  807  (1973);  ,  \ 

Student  Coalition  for  Gay  Rights  v.  Austin  Peay  University, A77 
F.Supp.  1267,  1272  (M.D.Tenn.  1919).  -  \/ 

Cf.    Wi dinar  v.  Vincent,  102  S.Ct.  269  (1981). 

This  analysis  is  applied  in  more  detail  in  the,  discussion  of  school 
recognition  of  organizations  below. 

Group-Sponsored  'Social  Activities  ^ 

Do  rights  of  association  apply  to  groups  organized  for  social 
purpos'ea?    Ifliile  school  officials  "may  have  ^some  latitude  in  regulating 
organizations  such  as  fraternities  or  sororities  which  .can  be  purely 
social,"  Gay  Students  Organization,  509  F.2d  at  659  (eit\f)hasis  added), 
activities  conducted  by  oth^r  organizations  with  First  Amendment  rights 
are  protected  even  when  they  are  purely  social  events  —  e.g.,  teas, 
dinners,  parties,  dances. 

Id.  at  659-661;,  , 
Wood  V.  Davision,  351  F.Supp.  543  (N.D.Ga.  1972). 
See:  Gay  Alliance  of  Students  v.  Matthews,  544  F.2d  162  (4th  Cir.  1976). 

Such  events  can  be  important  parts  of  an  organization's  associational 
activities,  providing  opportunities  for  publicity,  support-gathering, 
and  informail  communication.    Gay  Students  Organization,  supra. 

Further,  "Indeed,  there  is  some  support  for  the  proposition  that 
dancing  is  itself  a  form  of  expression  protected  by  the  First  Amendment. 
See  Salem  Inn,  Inc.  v.  Frank,  501  F.2d  18,20  (2d  Cir.  1974)   [aff 'd  in  part, 
422  U.S.  922  (1975)];  cf.^^  California  v.  LaRue,  409  U.S.  109 , 11§ '^^(1972)  . " 
Id.  at  661  n.5.     See  also:  •  '   \    '  ^  - 

Fricke  v.  Lynch^  491  F.Supp.  381,  385  (D.N.H.  1980) (First  Amendment  . 

protects  right  of  male  high  school  student  to  bring  another 

male  to  senior  prom) ;  ^ 
Schad  V.  Borough  of  Mount  cEpfiraim,  101  S.Ct.  2176  (First  Amendment 

protects  entertainment,  including  nude  dancing). 

Interscholastlc  Extracurricular  Activities 

Extracurricular  activities  which  are  affiliated  with  interschool 
associations  (e*g.,  interscholastic^^athletic  teams,  National  Honor  Society,  * 
debate  teams)  generally  are  bound  by  a  set  of  regulations  formulated  by  . 
non- students.    So  long  as  these  regulations  are  reasonable  and  not  discri- 
minatory or  violative  of  other  rights,  they  are  likely  to 'be  upheld  (although 
challenges  to  , such  regulations  have  rarely  been  based  on^  Firsf^^ Amendment- 
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grounds).    Thua,  to  some  extent,  students  choosing  to  participate  in  such 
groups  will  not  have  as  much  democratic' control  over  the  organization 
as  is  guaranteed  to  more  localized  andSi'student-initiated  activities. 
See  ABd  League  v.  Missouri  State  High  School  Activities  Ass^n,  530  F.Supp. 
1033,  i046'~(E.D.Mo.  1981)  (right  of  association  not  impinged  by  inter- 
scholastic  eligbility  rules  because  some  Regulation  to  insure  a  uniform 
statewide  program  is  proper,  but  transfer  regulation  was  nevertheless 
struck  do\m        under  lesser  standard  as  arbitrary  and  capricious.  See 
also  discussion  of  "Membership  Rules,"  below. 

School  Funding  of  Organizational  Activities 

Allocation  of  school  funds  must  not  be  done  in  a  manner  which 
discriminates  against  organizatiojis  because  of  their  viewpoints, 
discourages  expression,  or  violates  other  First  Amendment^  principles. 
See  cases  cited  below  concerning  "registration"  or  "recognition"  requirements 

Plis^cou  V.  Holtville  Unified . School  District,  411  F.Supp.  842,  849 
(S.D.Cal.  1976)  (denial  of  organization's  request:  to  engage  in 
fund  raining  activity  available  to  other  organizations  violated 
equal  protection); 

Cases  cited  in  §I.B.4.a,  "Official  Student  Publications." 
But  cf . : 

Maryland  Public  Interest  Group  v.  Elklns,  565  F.2d  864  (4th  Cir.  1977), 
cert,  denied,  98  S.Ct.  1879  (1978)  (school  could  re4u4fre  that 
funds  received  from  the  institution  not  be  used  for  litigation 
where  group  was  still  free  to  use  non-school  funds  for 
litigation  and  had  access  to  lawyers  and  the  school  would 
continue  to  provide  substantial  funds  for  the  group  for  other 
purposes  even  if  it  used  its  non-school  funds  for  litigation). 

"Registration"  or  "Recognition"  Requirements 

Schools  can,  and  often  do,  require  that  student  organizations  register 
as  a  condition  of  obtaining  benefits  which  are  not  otherwise  available 
to  students  individually  or  collectively  —  school  funds,  office  space, 
and  regular  meeting  space.    Thus,  by  registering,  a  group  would  not  only 
have  the  same  rights  as  other  students  to  meet  at  an  available,  non-disrupt- 
ive time  and  place.     It  would  also  be  assured  of  the  availability  of  such 
a  place  on  a  regular  basis.  See: 

Gay  Alliance  of  Students  v.  Matthew-s,  544  F.2d  162,  165  (4th  Cir.  197^6) 
(fact  that  non-recognized  groups  had  some  access  to  school 
facilities  cannot  justify  refusal  to  recognize  a  group  where 
recognition,  x^rhich  had  been  granted  to  certain  other  organ- 
izacions,  conferred  additional  privileges  and  rights); 

American  Civil  Liberties  Union  v.  Radford  College,  315  F.Supp. 
893,  895",  896-97  (W.D.Va.  1970)  (similar  holding); 

Brubaker  v.  Moelchert,  405  F.Supp.  837,  840-41  (W.D.N.C.  1975) 

(improper  to  allow  only  sponsored  groups  to  use  facilities  for 
meetings) .  ^ 

Courts  have  noted  that,  in*  schools  which  use  a  recognition  system, 
denial 'of  recognition  usually  places  significant  limitations    on  a  group ^s 
freedom  of  association.  ^ 

Healy  v,  James,  408  U.S.  169,  176,  181-82^(1972)  (see  quote  at 
beginning  of  this  section) ;  t  , 
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yniyerslty  of  Southern  Mississippi  Chapter  of  the  Mississippi  Civil 

Liberties  Union       University .of  Southern  Mississippi,  452  F.2d 

564  (5th  Cir.  1971);  -  _  .  . 

Gay  Alliance  o£\  Students  v,  Matthews,  544  F.2d  162,  163-65  (4th  Cir. 

1976)   (inclusion  in  directory,  financial  consultation,  building 

use,  eligibility  for  funding); 
Gay  Lib  v.  University  of  Missouri,  558'F.2d  84S  (8th  Cir.  1977), 

cert,  denied,  98  S.Ct.  1276  (1978)  reh.  denied,  435  U.S.  981 

(a'978)  (facilities  and  funding) ; 
Aman  v.  Handler,  653  F.2d  41,  44  (1st  Cir.  1981);  ' 
^    Student  Coalition  for^  Gay  Rights  v>  Austin  Peay  University, 

477  F.Supp.  1267,  1272  (M.D.Tenn.  1979)   (meeting  facilities,  mailing 

and  post-office  box  privileges,  various  advertising  and 

publicity  opportunities,  school  funding).  V"  * 

I'Jhere  that  is  the  case,  the  burden  is  on  the  school  to  justify  a 
denial  of  recognition,  and  this  burden  is  a  "heavy"  one.    Healy,  408  U.S. 
at  184.   (See  comments  in  lead  paragraph  for  nature  of  the  burden). 
Administrative  disagreement  with  the  group *s  views  -or  goals  is  not 
sufficient,  even  if  "abhorrent."    Id.  at  187-88.    Thus,  courts  have 
refused  to  accept  the  school* s  contention  that  recognition  could  be 
denied  because  the  group  advocated  "a  philosophy  of  destruction,'"^ 
id.  at  187;  "advocate[d]   'controversial'  ideas  or  ...   '  stresse  [d]  ^ 
one  side'  of  issues,"  Dixon  v.  Beresh,  361  F.Supp.  253,  254  (E.D.Mich. 
1973)  (high  school);  allegedly  had  a  "role  and  purpose.  .  .  basically 
outside  the  scope  and  objectives  of  this.   .   .institution,"  American 
Civil  Liberties  Union  v.  Radford  College,  315  F.Supp.  893,  898  (W.D.Va. 
1970);  or  would  attract  students  to  an  organization  xAich  "may  have 
adverse  consequences  for  some  individuals  involved,"  Gay  Alliance  of 
Students,  544  F.2d  at  165. 

to 

See:  Student  Coalition  for  Gay  Rights,  477  F.Supp.  at  1273-74; 
Aman  v.  Handler,  supra. 

cf .  *VJidmar  v.  Vincent,  supra  (student  religious  group  had  free  speech 
and  association  right  to  meet  in  university  facilities  on 
same  terms  as  non-religious  student  groups;  no  establishment 
of  religion) . 

Compare : 

^  Jolinson  v>  Huntinp^ton  Beach  Union  High  School  District,  137  Cal.Rptr. 
43  (Ct.App.  1977),  cert,  denied,  434  U.S.  877  (1977)  (recog-  ; 
nition  of  Bible  study  club  would  be  establishment  of  religion 
in  violation  of  First  Amendment); 
Brandon  v.  Board  of  Education,  487  F.Supp.  1219  (N.D.N.Y.  1980), 
aff 635  F.2d  971  (2nd  Cir.  1980),  cert,  denifed,  102  S.Ct. 
970  (1981)  (prayer  sessions  in  classrooms  before  start  of 
classes  would  be  unconstitutional  establishment  of  religion; 
Widmar  distinguishes  this  case  on  grounds  that  here  the  students 
"Were  seeking,  on  freedom  of  religion  grounds,  to  use  a  forum 
nojt  available  to  other  student  groups,  102  S.Ct.  276  at  n.l3). 

<? 
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Under  Healy,  recognition  can  legitimately  be  withheld  from  groups 
chat  eugaggi  in  activity  whicji  is  illegal,  in  violation  of  valid  school 
rules,  or  substantially  and  materially  disruptive.  408  U.S.  at  188-94. 
In  making  this  determination,  the  school  must  follox-j  the  "distinction 
betv/een  advocacy  and  action": 

The  critical  line  heretofore  drawn  for  determining  the  permissibility 
of  regulation  is  the  line'  between  mere  advocacy  [of  the  use  of  force 
or  of  law  violation"]  and  advocacy  directed  to  inciting  or  producing 
imminent  lax^7less  action  and  .   .   .  likely  to  incite  or  produce  such 
actionJ'  Brandenburg  v.  Ohio,  395  U.S.  444,  447  .  .   .  (1969)  , 
(unanimous  per  curiam  opinion).   [Healy,  408  U.S.  at  188  (emphasis  added).] 

See  also  comments  to  §I.A.l.d.  on  incitement.  The  school's  decision  muse 
be  based  on  factual ,  "substantial  evidence"  of  the  "likelihood"  of  such 
activit^y  and  not  on  "undifferentiated  fear  or  apprehension  of  disturbance." 
Id.  at  188-9J.     Even  then,  denial  of  recognition  would  be  proper  only 
where  there'^^is  no  available  less  restrictive  way  of  preventing  the  harm, 
id.  at  189  n.20.     For  application  of  these  principles,  compare: 

University  of  Southern  Mississippi,  supra; 

Na.tional  Socialist  miite  People's  Party  v.  Mnger-s,  473  F.2d  1010 
(4th  Cit.  1973);  ^. 
(;;.v  Students  Qrf^ani^ation  v.  Bonner,  509  F.2d  652,  662-63  (1st  Cir.1974); 
Gay ^All ianc e  of  S t ud en t s ,  supra,  544  F.2d  at  166; 
(Jav  Lib  V.  Univ'ersity  of  Missouri,  supra,  558  F.2d  at  853-56; 

Aman,  supra ; 

Snyder  v.  Board  of  Trustees,  286  F.Supp.  927  (N.D.Ill.  1968); 
Dixon,  supra; 

Student^  Coalition  for  Gay  Rights,  supra,  477  F.Supp.  at  1273-74; 

v;ith:  *  ^  . 

^  Merkey  v.  Board  of  Regents,  344  F.Supp.  1296,  1307  (N.D.Fla.  1972), 

"  vacated  as  moot,  493  F.2d  790  (Sth  Cir.  1974)  (group  xvas  set  ^ 
for  "immediate  action"  v/hich  posed  "imminent  danger  to  the 
university"). 

*  Groups  which  are  denied  recognition  while  other  groups  are  granted 
it  may  also  have  an  equal  protection  claim,  even  if  denial  of  the  benefits 
of  recognition  is  not  fat^al  to  elffective  association.  See: 

>  American  Civil  Liberties  Union,  315  F.Supp.  at  S96-98; 
Gay  Alliance  of  Students,  544>.2d  at  167. 
Cf.    Gay  Students  Organization,  509  F.2d  at  662  n.6. 

A  school  may  require  that  organizations  seeking  recognition  affirm 
their  willingness  to  abide  by  the  school's  reasonable  rules.  Healy, 
408  U.S.  at  193. 
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Requiring  Disclosure  of  Membership  Lists 

"This  Court  has  recognized  the  vital  relationship  between  freedom  to 
associate  and  privacy  in  one's  associations.   ...   'A  requirement  that 
adherents  of  particular  religious  faiths  .or  political  parties  wear 
identifying  arm-bands,  for  example,  is  obviously  of  this  nature.'  Compelled 
.  disclosure  of  membership  In  an  organization  engaged  in  advocacy  of 
particular  beliefs  Is  of  the  same  order.     Inviolability  of  privacy  In 
group  association  may  In  many  circumstances  be  Indispensable  to  preservation 
of  freedom  of .association,  particularly  where  a  group  espouses  dissident 
beliefs." 

N.A.A.C.P.  V.  Alabama  357  U.S.  449,  462  (1958). 

See  also-:  *  . 

Shelton  v.  TUcker,  364  U.S.  479  (1960);  '      .  '  ^ 

Buckley  v.  Valeo  '  424  U.S.  1  (1976);       -  ^  - 

Paton  V.  La  Prade,  469  F.Supp  773,  778  (D.N.J.  1978)  (high  school 
student  "had  a,  right  to  receive  her  requested  information 
[from  Socialist  Workers  Party ]  free  of  government  interference 
and  to'  remain  anonymous  In  her  request  for  political  information;" 
FBI  file  Improper) . 

The  disclosure  of  the  membership  lists  may  be  distinguishalDle  from 
disclosure  of  the  names  of  one  or  more  contact  people  so  that  the  school 
may  have  some  way  of  protecting  Its  facilities.     See  Edsen  v.  Regents  of 
University  of  California^  269  Cal.App.2d  696,  75  Cal.Rptr.  45  (Ct.App. » 1969) , 
x^hich  upheld  disclosure  of  officers^  names  as  a  condition  of  recognition 
on  this  theory.     The  Court  In  N.A.A.C.P.  noted  that  the  organization 
had  not  objected  to  disclosing  the  names  of  members  who  were  employed  by 
or  held  official  positions  with  it..    357  U.S.  at  464. 

In  an  actual  court  case  >    students  would  probably  need  to  make  a 
showing  that  disclosure  of  irieuibershlp  would  be  likely  to  adversely  affect 
association.     In  N.A.A.C.P. ,  plaintiffs  presented  evidence  of  reprisal  and 
public  hostility,  which  the  Court  found  likely  to  have  an  adverse  effect 
because  "it  may  Induce  members  to  withdraw  from  the  Association  and 
dissuade  others  from  joining  It."  357  U.S.  at  462-63.    The  school  would 
also  have  an  opportunity  to  convince  the  court  that  there  Is  a  "compelling" 
Interest  In  the  disclosure,  x^hlch  c^xmot  be  served  In  any  other  manner. 
See: 


N.A.A.C.P.,  357  U.S.  at  463; 
Eisen,  supra ; 

Famillas  Unldas  v.  Briscoe,  619  F.2d  391  (5th  Clr.  1980)  (striking 
down  statute  allowing  county  judge  to  require  disclosure  of 
membership  lists  of  organizations  which  he  considered  to  be 
engaged  in  activities  designed  to  Interfere  with  peaceful 
operation  of  schools;  although^tatute  found,  to  serve  compelling 
»    Interest  of  deterring  disruptive  activity,  it  sweeps  too  . 
broadly  by  not  being  limited  to  knowing  membership  in  groups  ' 
openly  avowing  unlawJ^ul  goals)*  • 
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See  also  discussion  of  anonyinous  expression  in  §r.B.9. 


Affiliation  vith  Outside  Organizations 

''From  the  outset  the  controversy  in  this  case  has  centered  in  large 
measure  around  the  relationsl;iip,  if  any,  between  petitioners'  group  and 
the  National  SDS.   .   .   .  Although  this  precise  issue  has  not  c^me  before 
the  Court  heretofore,  the  Court  has  consistently  disapproved  governmental 
action  imposing  criminal  sanctions  or  denying  rights  and  privileges  solely 
because  of  a  citizen's  association  vjith  an  unpopular  organization.  See, 
e.g. ,  United  States  v.  Robeiv  3S9^'U.S.  258  •   .   .   (1967);  Keyishian  v.  Board 
of  Regents,  385  U.S.  at  604-610  .   .   .   ;  Elf brand t  v.  Russell,  384  U.S.  11 
•   .   .   (1966);  Scales  V a  United  States,  367  U.S.  203  .   (1961).     In  these 

cases  it  has  been  established  that  'guilt  by  association  alone,  without 
[establishing]  that  an  individual's  association  poses  the  threat  feared 
by  the  Government,'  is  an  impermissable  basis  upon  which  to  deny  First 
Amendment  rights.     United  States  v.  Robel,  supra,  389  U.S.,  at  265  ..... 
'The  Government  has  the  burden  of  establishing  a  knowing  affiliation  with 
an  organization  possessing  unlawful  aims  and  goals,  and  a  specific  intent 
to  further  those  illegal  aims." 

Healy  v.  James,  408  U.S.  169,  185-86  (1972). 

Cf:     Dixon  v.  Beresh,  361  F.Supp.  253  (E.D.Mich.  1973); 

Cintron  v.  State  Board  of  Education,  384  F.Supp.  674,  679  (D.P.R.  1974). 

Faculty  Advisor  Requirements 

School  regulations  and  requirements  are  subject  to  judicial  scrutiny  • 
(under  ,the  framework  described  in  the  pomments  to  the  lead  paragraph) 
whenever  they  have  the  effect  of  restricting  associatibnal  activity, 
regardless  of  whether  that  is  their  purp'ose.  See: 

N.A.A.C.P.  V.  Alabama,  35^  U.S.  449,  461  (1958); 
Healy  v.  James,  408  U.S.  169,  183  (19:^2); 

Gay  Students  Organization  v.  Bonner,  509  F.2d  652,  658-59  (Is^t  Cir.  1974) 
•     Pliscou  V,  HoltVllle  Unified  School  District,  411  F.Supp.  842, 
848  (S.D.Cal.  1976); 
Reineke  v.  Cobb  County  School  District,  484  F.Supp.  1252  (N.D.Ga.  1980). 

This  would  apply  to  an  otherwise  reasonable  advisor  requirement  if  it 
operates  to  deny  or  restrict  meaningful  association  by  a  legitimate 
organization  —  for  instance,  if  teacher  cutbacks  make  an  advisor 
unavailable  or  if  the  organization  finds  itself  saddled  x^rith  an  advisor  who 
is  unsupportive  and  stands  in  the  way  of  the  organization's  attempts  to 
further  its  o\m  ends  or  otherwise  attempts  to  control  student  expression. 

First  Amendment  Rights  of  All.  Organisations  —  Registered  or  Unregistered 

All  students,  whetheij*  acting  in  groups  or  individually,,  have  certain 
First  Amendment  rights  x^hich  cannot  be  tied  to  recognition  requirements  — 
such  as  the  right  to  distribute  literature,  to  assemble  in  a  non-disruptive 
manner,  or  to  make  use  of  student  bulletin  boards.     A  group  of  students  who 

N. A. A. CP.  v.  Claiborne  Hardware  Co.,  supra^ 
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come  together  on  an  ad  hoc  or  short-temi  basis  can^t  be  required,  for 
instance,  to  submit  bylav;s  and  obtain  an  advisor  before  exercising  these 
rights.     Recognition  requixrements  can  only  be  used  as  a  condition  to 
additional  rights,  such  as  school  funding  or  office  space. 

Organizations'  First  Amendment  rights  flow  from  two  comjJlementary^ 
sources.     Courts  have  discussed  them  both  as  basic  to  effective  exercise 
of  freedom  of  association  and  as  independent  rights  of  speech,  assembly, 
etc.     See:  .  '  , 

Healy  v,  James,  408  U.S.  169,  181-82  (1972); 
Widmar  v.  Vincent,  supra,  102  S.Ct.  at  276  n,13; 

National  Socialist  White  People's  Party  v.  Ringers,  473  F.2d  1010 
(4th  Cir.  1973); 

Gay  Students  Organization  v.  Bonner,  509  F.2d  652,  659-62  (1st  Cir  1974); 
Gay  Alliance  of  Students^  v,  Matthews,  544  F.2d  162  (4th  Cir.  1976);   '  , 
American  Civil  Liberties  Union       Radford  College,  315"F.Supp.  893, 

896  (W.D.Va  1970);  ^ 
New  Left  Education  Project  v.  Board  of  Regents,  326  F.Supp.  158 

163  (W.p.Tex,  1970),  vacated  on  other  grounds,  404  U.S.  541 

(1972),  414  U.S.  807  (1973);  , 
Wood  V,  Davison,  351  F.Supp  543  (N.D.Ga.  1972); 
Pliscou  v>  Holtvllle  Unified  School  District,  411  F.Supp.  842, 

848-49  (S.D.  Cal.  1976); 
Brubaker  v.  Moelchert,  405  F.Supp  837  (W.D.N. C.  1975), 


Note  also  the  number  of .cases  which  involve  groups  throughout  the  commentary 
to  other  rights  of  freedom  of  expression. 

s 

Due  Process  for  Organizations 

,  -  / 

The  organization's  right  to  a  procedurally  fair  determination  before 
being  banned  or  disciplinetd  is  a  necessary  corollary  of  the  s.chool's  heavy 
burden  of  justifying  restrictions  of  free  association.  See: 

University  of  Southern  Mississippi  Chapter  of  the  Mississippi  Civil 
Liberties  Union  v.  University  of  Southern  Mississippi,  452  F.2d 
564,  567  (5th  Cir.  1971). 
CM    N,A,A.C.P.  V.  Alabama,  357  U..S.  449,  463  (1958); 
Healy  v.  James ^  408  U.S/169,  184  (1972)  ; 
'     Merkey  v.  Board  of  Regents,  344  F.Supp.  1296,  130^'   (N.D.Fla.  1972), 
vacated  as  moot,  4"^F.2d  790  (5th  Cir.  1974). 

For  a  good  discussion  of  the  right  of  organizations  to  a-ssert  due  ptocess 
rights  — both  on  behalf  of  their  individual  members  and  on  their  own 
behalf  —  x^7here  First  Amendment  rights  are  involved,  see  Blawis  v.'  Bolin, 
358  F.Supp.  349,  354-55  (D.Ariz.  1973). 
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The  issue  addressed  here  —  restrictions  upon  the  organization  — 
is  distinct  from  the  issue  of  due  process  for  students  who  are  punished 
by  being  denied  participation  in  extracurricular  organizations,  which  is 
addressed  in  the  due  process  section,  §X.F. 

School  Legal  Responsibility  for  Organization's  Actions 

The  school  cannot  base  restrictions  of  student  organizations  on  a 
claim  that  use  of  school  facilities  makes  the  school  legally  responsible 
for  the  actions  of  .the  group. 

National  Socialist  White  People's  Party  v.  Ringers,  473  F.2d  1010, 

1016-17  (4th  Cir.  3973); 
Gay  Alliance  of  Students  v.  Matthews,  544  F.2d  162,  165  (4th  Cir.  1976); 
Antonelli  v.  Hammond,  308  F.Supp.  1329,  13  ,(D.  Mass.  1970); 

Arrington  v.  Taylor,  380  F.Supp.  1348,  1359-62  (M.D.N. C.  1974), 
aff 'd,  526  F.2d  587  (4th  Cir. ^1975),  cert,  denied,  96  S.Ct. 
1111  (1976).  '\  • 

Cf.:  Widmar  v.  Vincent,  supra,  102  S.Ct.  at  276. 

Galda  v.  Bloustein,  516  F.Supp.  1142,  1149  (D.N.J.  1981). 

It  can,  however,  refuse  to  take  actions  which  would  constitute  official 
endorsement*'^  Associated  Students  of  Western  Kentucky  v.  Downing,  475  F.2d 
1132  (6th  Ciir.  1973>.    And  it  can  require  groups  to^  issue  a  disclaimer 
clause  stating  that  the  orgaDxzation  is  not  speaking  for  the  school. 

Bazaar  v.  Fortune,-  489  F.2d  225  (5th  Cir.  1973); 
Koppell  V.  Levine,  347  F.Supp.  456,  460  (E.D.N.Y.  1972). 

Membership  Rules 

Despite  the  fact  that  student  organizations  are  protected  in  their 
expressive  activities  against  interference  by  school  officials,  they  can 
nevertheless  be  required  to  maintain  non-discriminatory  membership  poli(*les, 
at  least  if  fhey  are  "school-sponsored"  or  "recognized"  (e.g.,  receive -funds) 
See  also  discussion  of  school  paper's  duty  to  accept  advertisment  of 
differing  viewpoints,  §I.B.4.a.     Groups  which  are  not  school-sponsored  can 
probably  be  required  at  least  to  conduct  ail  on-campus  activity  in  a 
non-discriminatory  manner.  See:    i        ^  .      . ^ 

Knights  of  the  Ku  Klux  Klan.  Realm  of  Louisiana  v.  East  Baton  Rouge 
Parish  .School  Board,  578  F.2'd  1122  (5th  Cir.'  1978)  (Klan's  ^ 
•  '  right  of  access  to  school  as  public  forum  to  hold^ meeting, 

despite  discriminatory  Membership  policies,  where  meet^ing  was 
open  to  all) ;  r  ^ 

National  Socialist  White  People's  Party supra  (similar 'ruling) . 
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For  restrictions  of  membership  ^nd  participation  based  on  sex,  race, 
religion,  national  origin,  and  econoi;nic  class,  see  §111.    For  the  legality 
of  rules  Regulating  participation  on  the  basis  of  marriage,  parenthood,  or 
pregnancy,  see  §VII.C        For  regulations  based  on  physical  conditions  or 
handicaps,  see  §III.C.l.For  rules  limiting  participation  because  of  appear- 
ance, see  §VII.A.     For  limitations  because  of  misconduct,  see  §VIII.F 
(substantive  rights)  and  §X.F  (procedural  rights)  . 

Athletic  eligibility  rules  which  are  not  based  on  any  of  the  above 
criteria  have  generally  been^  held  to  be  reasonable  by  courts,  although 
these  cases  have  rarely  raised  First  Ameiidment  claims.     For  rules  barring 
^competition  for  a  certain  period  after  a  student  has  transferred  ,  see: 

Scott  y.  Kilpatrick,  237  So.. 2d  652  (Al^.  .1970); 
Sturrup  V.  Mahan,  305  N.E.2d  877  (Ind.^  1974); 
Sanders  v.  Louisiana  High  School  Athletic  Ass'n,  242  So. 2d  19 
.  (La.  App.  1970);  ^ 

Chabert  v.  Louisiana  High  School  Athletic  Ass'n,  323  So. 2d  77A 
.(La.  1975); 

Walsh  V.  Louisiana  High  School  Athletic  Association,  616  F.2d  15-2 

(5th  Cir.  1980), cert.,  denied,  449  U.S.  1124  (1981); 
Bruce  v.  South  Carolina  High  School  League,  189  S.E.2d  871.(S.C.  1972); 
Albach  V.  Odle,  531  F.2d  983  (10th  Cir.  1976); 
Denis        O'Connell  High' School  v.  Virgiuia  High  School  League, 

581  F.2d  81  (4th  Cir.  1978); 
Kulovitz'v.  Illinois  High  School  Association,  462-' F.  Supp  .  875 

(N.D.Ill..  1978); 
Williams  v.  Hamilton,  497  F.Supp.  641  (D.N.H.  1980); 
Barnhorst  v.  Missouri  State  High  School  Activities  Association, 

504  F.Supp.  449  (W.D.Mo.  1980); 
Genu^a  v.  Holy  Crogs  College,  Inc;,  38^  So. 2d  908  (La. App.  1980); 
Mozingo  V.  Oklahoma  School  Activities  Association,  575  P. 2d  1379 

(Okla.  App.  1978);  ' 
Sullivan  v.  University  Interscholastic  League,  599  S.W.2d  860 

(Tex.  Civ.  App.  1980).       ^  ' 
Cf.:  United  States  v.  Jefferson  County  Board  of  Education,  372  F.2d 

836,  899  (5th  Cir.  '1966)   (rule  may  not  be  applied  to  students 

transferred  under  desegregation  plan^; 
Hebert  v.  Ventetuolo,  638  F.2d"5  (1st  Cir .  1981). 

Compare":  ^  ^ 

ABC  LeagujS  v.  Missouri"^ State  High  School  Activities  Assn.,  530  F,Supp. 
1033  (E.D.Mo.  1980) .  o  _ 

For  rules  setting  limits  to  years  of  eligibility,  see: 

Howard  University  v.  N.C.A.A.,  510  F.2d  213,  221  (D*.C .Cir .  1975) ; 
Dallara  v.  Cumberland  Valley  School  District,  391  F.Supp.  358 
(M.D.Pa..  1975) ;  , 

Kupec  V.  Atlantic  Coast  Conference,  399  F.Supp.  1377  (M.D.N.C.  1975); 
Fluitt"  V.  University  of  Nebraska,  489  F.Supp.  1194  (D.Neb.  1980); 
Blue  V.  University  Scholastic  League,  503  F.Supp.  1030  (N.D.TexP^1980) ; 
-  Smith  V.  Grim,  240  Ga.  390,  240  S .  E.  2d  8'84  <1977)  . 
But  see: 

Florida  High  School  Activities  Ass'n  v.  Bryant,  313  So. 2d  57 

(Fla.  App.,   3rd  Dist.,  1975)   (declaring  that  plaintiff  should 
have  been  exempted  from  four-year  eligibility  rule). 
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For  rules  limiting  of f-seaffro 'and  independent  team  play,  see: 


Kite  V.  Marshall^  661  F,2d  1027  (5th  Cir.  1981); 

Diimez  v.  Louisiana  High  School  Athletic  Ass'n,  334  So.  2d  494 
•   ^  ^    ^        (La.App,,  1st  Cir.  1976); 

Art  Gaines  Baseball  Camp,  Inc.  v.  Houston,  400  S..W,2d  735  (Mo.  1973). 
Cp:  §VII*.B,  ''Oufside  Activities." 

0 

For  a  rule  terminating'  eligibility  onee  a  student  signs  a  professional 
contract,  see  Shelton  v.  if.C.A.A.,  539  F.2d  1197  (9th  Cir.  1976).  However, 
a  rule  which-  ends  eligibility  for  a  foreign  student  who  competes  in  ^  meet 
in  a  foreign  country  was  struck"  doTi-m  because  it  established  a  suspect 
classification  ba^ed  on  alienage'  which  was  not  sufficiently  justified. 

Howard  University,  510  F.2d  at  222. 

See:  Buckton  v.  N.C.A.A. ,  366  F.Supp.  1152  (D.Mass.  1973) (invalid 
alienage  classification) .    *  * 

At  the  college  level,  minimum  grade-point  average  requirements 
established  by  ''athletic "associations  have  been  upheld  in: 

Associated  Students,  Inc.  v.  N.C.A.A. ,  493  F.2d  1251  (9th  Cir.  1'974); 
Parish  v.  It.C.A.A.,  506  F,2d  1028  (5th  Cir.  1975); 
Shubert  v.  N.C.A.A.,  506  F.2d  1402  (7th  Cir.  1974);  ^ 
-  Howard  University  v.  N.C.A.A.,  510  F.2d  213  (D.C.Cir.  1975). 
See:  Sellman  y.  Baruch  College,  482  F.Supp.  475  (S.D.N.Y.  1979) (upholding 
student  constitution  provision  requiring  registration  for  at 
least  12  credits  and  a  grade  point  average  of  2.5  as  qualifications 
for  student  government  positions) . 

In  finding  the  rule  reasonable,  however,  courts  have  generally  emphasized 
the  need  to  insure  that  colleges  do  not  recruit  athletes  who  are  not  really 
students  and  who  have  no  realistic  chance  of  obtaining  degrees*.  This 
is  generally  not ^an  is«ue  in  public  elementary  and  secondary  schoals,^ 
where  students  generally  attend  under  compulsory  laws  and/or  on  the  basis 
of  their  residence.     Further,  excluding  students  with  lower  grades  "from       ,  ^ 
extracurricular  participation  may  aggravate  divisions  within  the  student 
body  and  increase  the  degree  to  which , certain  groups  are  stigmatized  as 
outcasts.     Compare  Sellman,  supra,  482  F.Sypp.  at  479-80  (student  failed 
to  provide  any  evidence  to  support  claim  of  racial  discrimination,  such 
as  evidence  that  the  policy  disqualified  a  disproportionate  numbfer  of 
-minority  students). 

Grade  point  average  requirements  may  be  particularly  subject  to  challenge' 
when  applied  to  student  government  activities,  both  because  the  dis- 
enfranchisement  and  isolation  of  certain  groups  whose  averages  tend  to 
be  lower  is  particularly^ harmful  here  and  because  the  student  body  itself, 
over  and  abqve  the  individual,  may  have  a  claim  that  its  First  Amendment 
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o  ,  , 

rights  of  association  are  l^eing  infringed  by  not  allowing  ±t  to  structure^ 
its  government  in  the  way  it  chooses,  including  the  right  to  be  represeiited 
by  the  students  of  its  choice.    In  contrast,  the  eligibility  rules  in  Sellman, 
supra ,  were  adopted  by  the  student  body  itself.     Further, the  court  focused 
mainly  on  the  credit  requirement,  which  is  more  Justifiable  in  limiting 
eligibility  to  those  students  who  spend  a  significant  portion  of  time  at 
the  schpol. 

State  courts  have  generally  upheld  the  school  s  right  to  forbid 
student 'membership  in  fraternities,  'sororijbies,  and  other  secret  societies 
on  the  theory  that  they  are  undemocratic,  undermine  discipline,  promote 
defiance,  engage  in  hajrmful  hazing,  and/or  result  in  und er achievement . 

Bradford  v.  Board  of  Education,  18  Cal.App.  19,  121  P.  929  (1912); 

» 

Satan  Fraternity  v.  Board  of  Public  Instruction,  155  Fla.  222,  22 

So. 2d  892  (1945); 
Antell  V.  Stokes,, 287  Mass.  103,  191  N.E.407  (1934); 
Steele  v.  Sexton,  253  Mich.  32,     234  N.W.  .436  (1931); 
Holroyd  v.  Eibling,  116  Ohio  App.  440,^188  N.E.2d  797  (i962) ; 
.  Burkitt  V.  School  District  No.  1,  195  Or.  471,  246  P. 2d  566  (1952); 
Passel  V.  Fort  Worth  Independent  School  District,  453  S\W*2d  888 

(Tex.Civ.App."l970)/  cert,  dgnied,  402  U.S~968  (1971) ; 
Wayland  v.  Board  of  School  Directors,  43  Wasfh.  441,  86  P.  6A2  (1906). 

The  Supreme  Court  has  , also  upheld  such  bans,  but  neither  case  involv-ed 
students  who  were  required  to  attend  school  because  of-  compulsory  education 
laws.  *  ,     '        "     .  ' 

Waugh  V.  Board  of  Trustees,  237  U.S.  58^  (1915); 

Hughes  v.<^t:gado  Parish  School' Board,  57  F.Supp.  508  (W.D.La.  1944),^ 
aff 'd,  323  U.S.  685  (1945) . 

The  results  re.ached  in  thfese  decisions  may  still  be  Valid,  but  the 
reasoning  process  seems  somewhat  deficient  in  that  they  h'aye  not  seriously 
confronted  First  Amendment  associational  claims.    Nor  have  t^hey  generally 
addressed  legal  aT::guments  against  regulation  of  off -campus  behavior. 
(See    §VII.b;)  But  see:     .  * 

Wright  V.  Board  6f  Education,  295  Mo.  466,  246  S.W.  43  (1922)  (court 
struc^c  down  a  secret  society  ban,  declaring  that  the  school's 
authority  did  not  extend  to  the  student  once  he/she  reached 
home  unless  his/her  actions  actually  affected  school  discipline; 
the  evidence  the  school  produced  concerning  the  effect  of 
membership  on  school  discipline  was  nb^suff  icient) ; 
Wilson  V.  Abilene  Independent  School  District,  i9p  S.W. 2d  406 (Tex.  " 
Civ. App.  1945) (ban  on  fraternity  members' participation  in     *  ^ 
extracurricular  activities  may  not  apply  to  fraternity  membership 
during  vacations)  J? 
Cf'.    National  Socialist  White  People's  Party  v.  Rinfeers,  473  F.2d  IQIO 

V.   (4th  Cir.  1973)  (sdhool  must  make  its  meeting  facilities  available 
to-  an  outside  group  with  a  discriminatory  membership  policy  on 
the  same  basis  as  any  other  outside  group  ^where  the  meeting  was  ^' 
open  to  all) .       .  ^ 
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1.'   RIGHT  TO  PETITION 


"Congress  shall  make  mb  law.   .   .abridging  the  right  of  the  people 
.   .  .to  petition  the  Government  for  ^  redress  of  grievances." 

United  States  Constitution^  Amendment  I 

"We  would  be  ignoring  reality  if  we  did  notj  recognize  th^t  the 
public  schools  in  a  community  are  important  institutions,  a^d  are.^dften 
,the  focus  of  significant  grievances."  '  .  •  , 

Grayned  v.  City  of  Rockford,  408  U.S.  104, 
118  (1972) 


"The  -same  philosophy  governs  the  approach  of  citizens  or  groups  6f 
Vthem  to  administrative  agencies.   •   .and  to^  courts,  the  third  branch  of^ 
Government.     Certainly  the  right  to  petition  extend's  to  all  departments 
of  the  Government.     The  right  of  access  to  the  courts  is  indeed  but  one 
aspect  of  the  right  of  petition." 

California  Mot;or  Transport  Co.  v. 
Trucking  Unlimited,  404  U.S.  508, 
510  (1972) 


\ 


See  also: 


N.A.A.G.P.  V.  Button,  371  U.S.  415  (1963);  /  . 

Tinker  v.  Pes  Moines  Independent  Community  School  District , ^393  U.S. 

503  (1969);.  . 
Discussion  of  fetaliatipu  for  exercising  First  Araendm^t  rights 

(e.g.,  for  complaining,  or  suing)  in  §I.C.  « 


/• 
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8,     FREEDOM  OF  CONSCIENCE  —  FLAG  CEREMONIES,  ETC. 


"If  there  is  any  fixed  star  in  our  constitutional  constellation*,  it  ^ 
is  that  no  official,  high  or  petty,  can  prescribe  what  shall  be  ortholiox  \ 
in  politics,  nationalismp  religion, *or  other  matters  of  opinion  or  fbrce 
citizens  to  confess  by  word  or  act  their  faith  therein.     If  there  are  any 
circumstances  which  permit  an  exception,  they  do  not  now  occur  to  us, 

I'We  think  the  action  of  the  local  authorities  in  compelling  the  -flag 
salute  and  pledge  transcends  constitutional ^limitations  on  their, power 
and  invades  the  sphere  of  intellect  and  spirit  which  it  is  the  purpose 
of  the  First  Amendment  to  our 'Constitution  tq  reserve  from  all. official 
control. "  r  /  '         '       %  • 

^  West  Virginia  State  Board  of  Education 

V.  Barnette,  319  U.S.  d24>  642  (1943) 

Other  c^ses  recognizing  the  right  not  to  participate  in  flag  salutes  • 
and  similar  exercises  include: 

.  - 

Russo  V.  Central  School  District  No.  1,  469  F.2d  623  (2nd  Cir.), 

cert,  denied,  411  U.S.  932  (1973);  .  •  ' 

Goetz  V.  Ansell,  477  F.2d  636^(2nd  Cir.  1973); 

Lipp  V.  Morris,  579  F.2d  834  (3rd  Cir.  1978);  '  / 

Frain  v.  Barron,  307  F.Supp.  27  (E.D.N.Y.  1969); 

Banks  v.  Board  of  Public  Instruction,  314  F.Supp.  285  (S.D.Fla. 

1970),  i&ffM,  450  F.2d  1103  (5th  Cir.  1971); 
Hanover  v.  Northrup,  325  F.Supp.  ifo  (D.Cohn.  1970);  . 
Opinions  of  the  Justices  to  the  Governor,  363  N.E.Zd  251  (Mass.  1977) 

(statute  requiring  <teachers  to  lead  pledge  unconstitutional); 
State  V.  Lundquist,  262  Md.  531,  2/8  A.2d  263.  (1963); 
Sheldon  v.  Fannin,  221  F.Supp.  766  (D.Arizr  1963)  (National  anthem). 

As  Goetz,  Lipp,  Banks ,  and  Sheldon  point  out,  standing  is  an  integral'  part 
of  the  process  of  showing  acceptance,  and  it  can  no  more  be  required  than 
the  recitation  of  the  words.     Students  may  sjLmply  sit  quietly  (or,  perhaps, 
\  leave  the  room  4.^1  ^  non-disruptive  manner). 

•  .      ■  . 

In  Wooley  v.'Maynard,  97  S.Ct.  1428  (1977)^  the  Supreme  Court  held 
..hat  New  Hampshire  citizen^  could  not  -be  required  to  display  the  ^ideolog- 
ical state  motto,  "Live  Free  or  Die,*'  on  fiheir  license  plates.    Un^er  the 
reasoning  of  this'case,  it  is  a  violation  of  a  student's  right  of  freedom 
of  thought  --  which  includes  "the^ight  to  refrain  from  speaking"—  for  the 
school  to  make  a 'requirement  "which 'forces  an  individual- as  part  of  his 
daily  life.  .   .to  be  dn  instrument  for  fostering  public  adherence  to  an* 
ideological  point  of "view  he  finds  unacceptable,"  unless  there  is  a 
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compelling,  legitimate  state  jeason* to  do  so  and  there  is  no  less 
drastic  means  of  servin,g  that  purpose.    97  S.Ct.  at  1435,  1436,  Further, 
•'where  the  state's  interest  is  to  disseminate  an  ideology,  no  matter 
how^aqiSfep table  to  some,  such  interest  cannot  outweigh  an  individual's 
First  Amendment  right  to  avoj,d  becoming  the  courier  for  such  a 
message."    97  S.Ct.  at  1436.    The  principles  of  this  case  would 
arguably  apply  to^  situations  where  a  scho*"ol  requires  students  .to  wear 
clothing  or  carry*  articles  which  display  ideological  messages. 

Compare  Blameuser  v.  Andrews,  630  F.2d  5t38  (7th  Cir.  1980), 
wKere  the  court  held  that  a  college  student  could  be  barred  from  an  advanced 
Army  Reserve  Officers^  Training  (ROTC)  course  on  .the  grounds  that  his 
avowed  Nazi  sympathies,  belief  in  white  supremacy  and  statement  that 
blacks  and  Jews  should  l^e  deported  were  incompatibly  with  the  necessity 
to  obey  commands,  particularly  froji.  those  he  ^regarded  as  sbcially 
inferior,  and  negated  his  ability  to  provide  "effective  leadership.  The 
court  emphasized  fhat  this  was  a  very  narrow  ruling  in  an  lyiusual- case 
which  met  the  standards ,of  strict  scrutiny.  * 

See  also  §11,  VFirst-  Amendment  —  Religion." 
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9,     ANONYMOUS  EXPRESSION, 


"Anonymous  pamphlets,  leaflets,  brochures  and  even  books  have  played 
an  important  role  in  the  progress  of  mankind.'  Persecuted  groups  and  sects 
from  time  to  time  throughout  histdry  have  been  able  to  criticize  oppressive 
practices  and  laws  either  anonymously  or  not  at  all  Even  the  Federal- 
ist   Papers,  written  in  favor  of  the  adoption  of  our  Constitution,  were  * 
published  under  fictitious  names.     It  is  plain  that  anonymity  ^hag  ..sometimes' 
been  assumed  for  the  most  constructive  purposes."    '  «  ^ 

.  Talley  v. .California,  362  U.S.  60, 
'  ^  64-65  (1960) 


In  Talley,  the  Supreme  Court  held  that  an  ordinance  forbidding  dis- 
tribution of  handbills  without  the  name  and  address  of  the  writer  and  the 
distributor  was  invalid,  finding  that  it  chilled  free  expression  without 
a  sufficiently  weighty  reason.   (The  Court  rejected  the  argument  *  that  a  broad 
identification  requirement  was  a  proper  way  to  deal  with  fraud,  false 
advertising,  and  libel).  Identification  requirements  for  di-stribution  of 
literature  in  school^laws  have  been*"  declared  illegal  in  Jacobs  v.  Board  of 
School  Commissioner^,  490  F.2d  601,  ^07  J^7th  Cii?.  1973),  vacated  as  moot , 
420  U.S.  128  (1975);  and  were  conceded /£o  be  unconstitutional  In  Rowe  v. 
Campbell  Union  High  School  District,  C.A.-No^.-  51060  (N.D.  Cal. ,  Nov.  10, 
1970).  On  the  other  hand,  requiring' the  listing  of  names  of  authors,  pub- 
lishers, editors,  and  contributing  writers  was  upheld  as  an  element  of 
"responsible  journalism,"  without,  even  mentioning  Talley,  in  Katten  of 
Schiener,  11  Ed. Dept. Rep.  29'3,  294-95  (N.Y.Ed.Comm'r  1972).    .     <  . 

Talley  makes  it  clear  that  an  identification  requixement  for  dis-  \ 
tribution  of  unofficial  literature  is  invalid  unless  *it  is  justified  by  ' 
some  overriding,  legitimate  interest  which  is  jLinrelated  tq  suppressing 
free  expression  and  which  cannot  be  served  through  any  les's  restrictive  means. 

In  Aryan  v,  Mackey,  462  F.Supp.  90^92  (N.DilTex.  1978),  Iranian 
students  demonstrating  against  the  Shah  wished' to  wear  masks,  in  part 
becau3e  otherwise  tliey  would  be  afraid  of  reprisals  by  the  Shah's  agents. 
The  court  held  that  anonymity  here  was  linked  to  the  ability  to  engage    ^       .  * 
in  protected  expression,  and  the  school's  fears  6f  violence  resulting  from 
the  masks  were  not 'Sufficiently  justified  by  ^concrete  evidence,  using  the 
same  standards  as  Talley.'^  .  This  court  further  tipheld  the  masks  themselves 
as  protected  symbolic  expression,  since  they  were  also  worn  as  a  sign 
of  opposition  to  the  Shah.  ' 


0      In  Spartacus  Youth  League  v>  Board  of  Trustees,  502  F.2d  789,  * 
803-04  (N.D.Ill.  198ClH^'^the  court  applied  Talley  and  held  that  a  requirement; 
that  literature  fhust  identify  the  name  of  the  person  of  organization 
that  issued  it  was  justified  because  of  the  university's  specific 
historical  exprerience  Qf  fraud  in  literature  distribution, where  plaintiffs 
.made  no  showing  of  harm.     On  the  other  h^nd,  the  court  struck  down  a 
Requirement  that  the  individual  distributor -be  Identified,  despite  the 
university's  concern  about  misappropriation  of  funds.  '  r 

In  Galda  v.  Bloustein,  516  F.Supp.  1142,  II4V49  (D.N.  J.  ^981) ,  the 
court  found  that  a-^refund  procedure,  whereby  students 'who  did  not  ^ish 
to  be  charged  &  fee  for  support  of  a  student  piiblic  interest  organisation 
had  to^  apply  for  a  refund,  did  not  violate  their  First  Amendment  rights 
concerning'  protection  of  their  identities* 

Since  the  use  of 'school-controlled ^media  facilities  is  subject  to 
reasonable  regulations  of  time,  place,  manner,  and  expense  (see  §I.B.3)  ^ 
and  the  school  has  an  interest^ in  safeguarding  its  equipment  from  damage, 
the,j:e  may  be  sufficient  justification  to  require  identification  of  those 
students  who  are  using  that  equipment.     See 'Brooks  v.  Auburn  Uni^versi^,^ 
296  F.Supp.  188,  195  (M.D.Ala.  1969),  aff 'di  412  F.2d  1171  (5th  Cir.  1973), 
where  the  "6ourt  stated'that  an  organization!  sponsoring  a  speaker  could  be 
irequired  to  submit  "sufficient  information  fco  enable  university  officials 
an  orderly  means  of^ allocating  facilities,"  On  the  other  hand,  students. who  ^ 
wish  to  remain  anonymous  are  free  to  express  themselves  in  the  school 
throught^means  which  do  not  require  -the  use  of^  school-controlled  media, 
such  as  through  distribution  of  unofficial  literature. 

For  more  on  anonymity,  see  Center  for  Law  and  Education,  Tfre  Consti- 
tutional Rights  of  Students,  60-61  (1976).  See  also  N.A.A.C.P.  v.  Alabama, 
357  U.S:  449,  462-64  (1958),  concerning  ationymous  membership  and  the 
discussion  of  required  disclosure  of  membership  lists  in  §I.B.6,    -  ' 
"Associations  —  Student  Organizations."  ^  . 
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C.     RETALIATION  FOR  EXERCISING  FIRST  AMENDMENT  RIGHTS 
(e.g.,  FOR  SUING  OR  COMPLAINING) 

Students  and  parents  who  are  wrongly  treated  are  often  reluctant  to 
speak  out,  obtain  legal  help,  complain,  organize  ofher  students  and  parents, 
or  take  other  ^ctio^  protected  by  the  Fiifst  Amendment  ^^-^''Njf ten  because,  they 
recognize  that  the  school  has  many  ways,  s.ubtle  and  urtsubtTt^,  to  retaliate, 
sijich  as  suspension,  transfer,,  lowering  of  grades,  or  a<poor  recommendation  , 
for  college  or  employment •  ( 

The  First  Mendment  does  not  only  prohibit  dirett  interference  with 
protected  expression.     It  also  prohibits  more  subtle  forms  of  punishment 
or  threats  motivated  by  a  desire  to  inhibit  expression.     For  instance,  in* 
Mello  V."  School'  Committee  of  New  Bedford,  C.A.  No.  72-1146F  (D.  Mass .  4/6/72)  , 
the  court '^s  injunction  included  a  prohibition  against: 

suspending ,  punishing ,  intimidating ,  harassing ,  or 
threatening  to  punish  or  discipline  plaintiff  Stephen 
Mellp  and  other  students  in  the  New  Bedford  public 
schools  for  the  orderly  distribution  witRout  sub- 
stantial disruption  or  reception  within  the  public"  ^ 
schools  of  papers,  newsletters,  or  other  forms  of 
written  expression. 

In  Brennan  v.  Redmond,  C.A. 'No.  74-C-1163  (N.D.  111.  2/11/77)  (Clear- 
inghouse No.* 21,637),  a  student  alleged  that  she  was  not  permitted  to  run 
for  senior  class  president  because  of  her  activities .with  an  alternative 
newspaper.     In  denying  summary  judgment ,  the  court  stated. 

Of  course,  defendants  Maslow  and  Silber  deny 
plaintiff's  charges.     In  addition,  they  take  the  " 
'  position  that  their  conduct  was  jiot  actionable 
because  plaintiff  did  not  have  a  '"constitutional 
*        right"  to  run  for  class  office  and  that,  in  any 

event,  the  controversy  is  moot  because  plaintiff's  / 

name  was  put  on  the  ballot  following  an  order  by  » ^ 

the  fcourt  of  Appeals  reversing  an  earlier  denial 

here  of  plaintiff  's  motion  for  a  preliminary  in- 

junction. 

Plaintiff  does  have  a  constitutional  right 
not  to  suffer  reprisals  at  the  hands  of ^public 
school  officials  because  of  her  exercise  of  First 
Amendment  rights.     Tinker  v.  Pes  IMoines  Independent 
School  District,  393  U.S.  503  (1968).^  Furthermore, 
it  is  undisputed  that  following  the  reversal  by  the 
Court  of  Appeals,  while  plaintiff's  name  was  put 
on  the  ballot,  her  name  and  qualifications  were  not 
.  included  in  the  pre-election  materials  prepared  $ind 
distributed  by  school  officials,. 
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.The  Court  of  Appeals  held  that  plaintiff's 
testimony,  if  credited,  "established  a  prima  facie 
case  of  denial  'of  a  privilege  in  retaliation  for 
the  exercise  of  her  First  Amendment  rights.  The- 
burden  , is  therefore  upon  the  defendants  to  esta-  • 
>  blish  that  their  refusal  to  certify  her  candidacy 

either:     (1)  was  not  predicated  on  the  exercise 
of  her  First  Amendment  rights;  or  (2)  was.,pre-  -  , 

dicated  on  independent  "sufficient  reasons  which 
can  be  stated  in  an  understandable  form,  IJntil 
the  defertflants  prove  either  of  those  alternatives 
to  the  satisfaction  of  the  district  court,  and 
the  district  'court  expressly'so  finds,...  "  def-  . 
endants'  conduct  is  actionable.     That  holding 
'        is  the  law  of  the  case  and  it  places  on  defendants  , 
the  burden  of  persuasion  should  plaintiff 's  J:esti- 
mony  again  be  credited  by  the  finder  of  fact  at 
a  trial  on  the  merits.     Certainly  defendants' 
burden  cannot  be  satisfied  summarily  in  the ^^on- 
text  of  this  case  because  it  involved  defendants' 
credibility  as  witnesses.     Therefore,  defendants'  ^ 
motion  for ^summary  judgment  on  count  2  is  denied^ 

Similarly,  in  Pelley  v.  Fraser,  C.A.  No.  B-76-C-14  (E.D.  Ark.  5/18/76) 
(Clearinghouse  No.  19,518),  the  court  granted  a  preliminary  injunction 
where  a  student  was  removed  from  the  student  council *f or  responding  to 
'an  English  assignment  to  write- a  ppem  "as  Chaucer  would  have  written  it"  ^ 
by  writing  a  poem  clear fy  directed  at  -the  school's  principal  and  "notable 
only  for  its  crude  language  and  bad  taste." 

i/  Tn  Bernasconi  .V.  Tempe  Elementary  School  District  No.   3,  548  F.2d  ^ 

857  v9th  Cir.  1977),  the '.court  held  that  a  school  counselor/psychologist 
had  (demonstrated  that  her  transfer  was  at  least  partially  motivated  by 
her  complaii^ts  that  bilingual  children  were  being  misplaced  in  special 
education  classes  because  of  failure  to  test  them  in  their  native  language 
and  her  advxsing  parents  to  pursue  legal  action,^ and  that  the  First 
Amendment  prohibits  jtr^sfers' to.  be  made  on  such  a  basis.     See  Mabey  v. 
Reagan,  537  F.2d  1036  C9th  Cir.  1976)  (similar  analysis  concerning 
decisio"n"not  to  reappoint  teacher  allegedly  based  on  his  angry  speech 
during  faculty  meeting)^ 

*   i  Cf.:  Fiedler  v.  Marumsco  Christian  School,  631  F.2d  1144,  1149r50  and  n . 7 

(4th  Cir.  X981)   (expulsion  of  white  student  from  private 
•school'  for  alleged  romantic  involvement  with  black  student 
and  for  student's  father's  complaining  to  N.A.A. CP.  violated 
42  U.S.C.   §1981,  a  civil  rights  statute);  ' 
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Rutledge  v..  Arizona  Board  of  Regents,  660  F,2d  1345,  1353-55 

(9th  Cir,  X981) (college  student  could  pursue  claim  against 
school  officials  under  that  portion  of  42  U.S,.C.  §1985(2) 
which  prohibits  conspiracy  to  intiTni4ate  court  witne'sses  ^ 
from  freely  testifying;  .  •  ''-^  . 

Ross  V.  Allen,  515  F.Supp.  972,  976  (S.D.N.Y.  1981) (school  psy- 
chologist had  standing  under  §504  of  the  Rehabilitation  Act , 
although  not  'under  the  Education  for  All  Handicapped  Children- 
Act,  to  claim  that  §504  protected  her  from  oein^  fired  in  o 
retaliationr^or  reporting  alleged  violations  of  the  Act  and 
J  advising  parent  and  ^student  of  their  rights)  . 

See  also  ca$es  protecting  student  editors  against  wrongful  4ismilssal. 
§I,B:4.a.  • 

^      Among  the  rights  protected  against  such  reprisal  by  the  First 
Amendment  —  in  addition  to  the.  ifights  of  speech,  press,  assembly,  assoc- 
iation, and  petition  or  complaint  discussed  above  —  is  the  right  to 
petition,  which  includes  both  the  right  to  complain  to  school  officials 
and  other  agencies  and  the  right  of  access  to  courts  by  filing  lawsuits 
See  §I-B.7,  "Right  to  Petition."  ^  . 

As  students  and  parents  will  readily  ^recognize,  it  can  often  Ife  quite 
difficult  to  prove  that  .the  school's  action  was  motivated  by  the 
desire  to  inhibit  expression.    Moreover,  while  the  student  need-only 
prove  that  he/-she  was  engaged  in  protected  conduct  and  that  this  waS 
at  laast  one  motivating  factor,  and  he/she  jieed  not  prove  that  it  was' 
the  sole  factor,  the  school  may  still  have  the  opportunity  to  prove  that 
it  would  have  reached  theosame  decision  even  in  the  absence  of;  the  protected 
conduct.  See: 

Mt.  Healthy  City  School  District  v..  Doyle, 'A^9  U.S.  274  (1977) 

(teacher  dismissal  case); 
Bernasconi  v.  Teitipe  Elementary  School  District  No.  3,  supra; 
Brennan  v.  Redmond,  supra. 

> Nevertheless,  the  problem  is  similar' to  jiif f iculties  in  proving  motive 
In  any  other  court  casQ,  and  it  is  not  always  insurmountable.   . • 
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II.     FIRST  AMENDMENT  —  RELIGION 

41 

"Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the* free  exercise  thereof  .   .   .  ." 

United  States  Constitution,  Amendment  I 

It  is  important  to  distinguish'between  the  "establishment"" clause 
and  the  "free  exercise"  clause.    A  practice  which  is  not  in  violation 
of  the  "free  exercise"  clause  because  it  is  voluntary^  and  does  not  limit 
any  person's  freedom  to  practice  or  not  practice  religion  as  he/she 
chooses  may  still  violate  the  ^^'establishment"  clause  because  it  improperly 
^involves,  the  state  in  religioi^.  """^  

The  "establishment  clause"  cases  are  beyond  the  scope  of  this  manual<^ 
since  they  generally  do  not  relate  to  disciplinary  incidents.     In  general, 
these  cases,  prohibit  scho.ol  prayer  or  other  school  sponsorship  of  religious 
practices;  overturn  statutes  which  restrict  the  teaching  of  certain 
subjects  on  religious  grounds,  such  as  •Statutes  which  forbid  the  teaching 
of  evolution;* prohibit  teaching  which  attempts  to  foster  biblical  or 
religious  beliefs,,  as  distinguisii^  'from  the  study  of  religions  from  a 
neutral  literary  and  historic  viewpoint^  permit  release-time  programs 
under  which  students  are  excused  for  religiour^struction,  so  long  as 
school  facilities,  funds,  or  other  aid  is  not  iri^^lv^ed^  and  set  standards 
for  the  degree  to  which  the  state  may  fund  programs  or  f^ilities  used 
by  students  in  private  religious  schools.     See  Center  for  Law  aiad  Education, 
The  Co^stitutional  Rights  of  Students,  25-32  (1976). 

The  "free  exercise"  clause  may  have  more  implications  for  discipline, 
as  when  schools  attempt  to  punish  students  who  opt  out  of  certain 
secular  school  activities^ on  the  grounds  that  the  activities  conflict 
with  their  religious  beliefs. 

Courts  have  generally  rejected  parent  or  student  challenges  to 
courses  and  textbooks  offensive  to  their  religious  beliefs. 

Wright  V.  Houston  Independent  School  District,  366  F.Supp.  1208,  aff 'd 
486  F.2d  137  (5th  Cir.  1973)  (rejecting  student  challenge  to 
.  teaching  of  evolution  without  also  presenting  Biblical  version); 
Davis  V.  Page,  385  F.Supp.  395  (D.N.H.  1974)   (rejecting  parent 

challenge  to  their  children's  exposure  to  sex  education  course 
and  to  audio-visual  materials  for  educational  purposes); 
X^ixliams  v.  Board  of  Education  of  County  of  Kanawha,  388  F.Supp.  93 

(S.D.W.Va.  1975),  aff M,  530  F.2d  972  (4th  Cir.  1975)  (rejecting 
parent  challenge  to  textbooks); 
Citizens  for  Parental  Rights  v.  San  Mateo  County  Board  of  Education, 

124  Cal.  Rep.  68,  51  Cal.App.3d  1  (Cal. Ct .App. ,  1st  Dlst.,  Div.  2, 
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1975),  appeal  dismissed,  96  S.Ct.  1502  (1976)  (rejecting 
'challenge  to  family  life  and  sex  educatioji  programs); 
In  re  Baloeh  and  Cuzdey,  16  Ed. Dept. Rep.  61, Dec.  No.  9301 
(N.Y.Ed.Comm'r  1976)  (rejecting  challenge  to  sixth 
grade  social  studies  course,  "Man:    A  Course  of  Studies  ). 
Cf.     Panarella  v.  Birenbaum,  32  N.Y.2d  108,  343  N.Y.S.2d  333  (1973)  . 

(college-funded  student  newspaper  could  not  be  suppressed 
because  of  articles  harshly  critical  of  certain  religious 
views). 

But  see:  .   ,    .   ^  ^.  -u 

Spence-v,  Bailey,  465  F.2d  797  (6th  Cir.  1972)  (upholding  high 

school  student's  right,  under  the  "free  exercise"  clause,  to 
refuse  to  participate  in  R.O.T.C.  because  of  religious  beliefs); 
Moody  V.  Cronin,  484  F.Supp.  270  (CD. 111.  1979)   (upholding  student  s 
objection  to  gym  class  clothing  requii^ements  because  of 
conflict  with  religious  prohibition  of  immodest  apparel;  state 
failed  to  employ  the  least  restrictive  alternative  for  achieving 
its  interests)  . 

But  Cf.: 

Wisconsin  v.  Yoder,  406  U.S.  205  (1972)  (upholding  right  of  Amish 
to  remove  their  children  from  public  schools  after  eighth 
grade  on  religious  grounds); 

Church  of  God  v.  Amarillo  Independent  School  District,  511  F.Supp. 
613  (N.D.Tex.  1981)   (policy  under  which  students  received 
zeroes  for  absences  for  religious  reasons  in  excess  of 
two  days  held  to  violate  the  "free  exercise"  clause). 

Where  the  exercise  of  religion  involves  actions  as  well  as  belief,  -v- 
freedom  of  religion  will  give  way  if  the  action  involves  "some  substantial 
threat  to  public  safety,  peace,  or  order." 

Sherbert  v.  Verner,  374  U.S.  402  (1963); 

Jacobson  v.  Massachusetts,  197  U.S.  11  (1905)  (compulsory  vaccin^ion) 

See  also  the,  national  employment  descrimination  law.  Title  VII  of  the  1964 
Civil  Rights  Act      (42  U.S.C.  §2000  et  seqQ,  which  forbids  employment 
discrimination  based  on  religion  (§2000e-2)  but  allows  an  employer  to  ^  . 
demonstrate  Vthat  he  is  unable  to  reasonably  accomodate  to  an  employee  s 
or  prospective  employee's  religious  observance  or  practice  without  undue 
hardship  on  the  conduct  of  the  employer's  business."  Compare: 

Palmer  v.\  Board  of  Education  of  City  of  Chicago,  603  F.2d  1271 

(7th  Cir.,  1979),  cert,  denied,  100  S.Ct.  689  (1980)  (upholding 
dismissal  of  probationary  teacher  who  refused  on  religious 
grounds  to  teach  "any  subjects  having  to  do  with  love  of 
country,  the  flag  or  other  patriotic  matters  in  the 
prescribed  curriculum,"  such  as  "to  teach.   .   .about  President 
Lincoln  and  why  wd  observe  his  birthday"); 
with  Moody  v.  Cronin,  supra.  ^ 
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Cf.:  Taomas  v.  Review  Board  of  Indiana  Employment  Security  Division, 

101  S.Ct.  1425  (1981)   (denial  of  unemployment  compensation 

to  man  who  left  his  job  because  his  religious  beliefs  forbade 

participation  in  arms  production^violated  right  to  free 

exercise  of  religion). 

See  also:  „ 
§I.B.8,  ''Freedom  of.  Conscience  —  Flag  Ceremonies,  Etc. 

A  somewhat  different  issue  is  raised  when  students  seek  to  engage^ 
in  religious  exercises  in  school,  on  grounds  of  free  exercise  of  religipn 
or  free  speech.     Such  claims  will  usually  be  denied  on  the  grounds  that 
the  exercises  would  be  an  unconstitutional  "establishment  of  religion 
(see  above),  unless  the  students  are  simply  seeking  to  exercise  the 
sam'e  rights  of  free  speech  that  are  available  to  other,  non-religious 
student  groups  in  the  school  without  any  school  endorsement.  Compare: 

Brandon  v.  Board  of  Education,  487  F.Supp.  1219  (N.D.N.Y.), 
aff :d,  635  F. 2d, 971  (2nd  Cir,  1980),  cert,  denied, 

102  S.Ct.  9fO  (1981)  (no  right  to  hold  prayer  sessions  ^  ' 
in  classrooms  before<N6 tart  of  classes);  ^  , 

Johnson  V.  Huntington  BeachkUnion  Hi^h  School  District,  137  Cal.Rptr 

 (Ct.App.  1977).  certtKdenied,  434  U.S.  877  (1977)  (Bible 

study  club  could  not  be  giy^  Recognition)  ;  ^ 

with:  •  ^    ^  ,     ,^  .  . 

Widmar  v.  Vincent,  102  S-Ct.  269  (1981)   (student  religious  group 
had  free  .speech  and  association  rights  to  meet  in  university 
facilities  on  same  terms  as  other  groups;  Brandon  distinguished 
because  students  there^ sought ,  on  free  exercise  grounds,  to 
use  a  forum  not  available  to  other  student  groujps)  . 
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III.  DISCRIMINATORY  RULES  OR  PUNrSHMENTS 


"No  state  shall  .  .   .  deny  to  any  person  within  its  jurisdiction  the 
qqual  protection  of  the  laws."  ' 

Amendment  XIV,  United  States  Constitution. 

This  section  addresses  discrimination  in  discipline  on  the  basis 
of  race,  national  origin,  sex,  handicap,  or  wealth.     For  discussion  of' 
discriminatory  or  unequal  treatment  which  tioes  not  involve  any  of  these 
categories,  see  §VI.C,  "Equ^l  Protection." 

For  sources  of . statistical  data  and  other  information  relating  to 
possible  discrimination  in  your  school  system,  see  §XII,  "Access  to 
Information." 

.      For  addresses  for  filing  complaints  concerning  discrimination  with 
the  Office  for  Civil  Rights,  see  §XIII.C.  '  . 

\ 

A.     RACE  AND'  NATIONAL"  ORIGIN  DISCRIMINATION 


^        Statistics  collected  by  the  Office  for  Civil  Rights  have  documented 
that  minority  students  are  subjectedr-to—hirghe^^-cates  ^f^uspension,  expul- 
sion and  corpoi;:al  punishment  than  white  students  on  a  nationwide  bagis.' 
See  Appendix.     See  also: 

Children' Defense  Fund,  School  Suspensions;    Are  They  Helping 
Children?  (1975); 

Southern  Regional  Council  and  Robert  F;  Kennedy  Memorial,  The  Student 
Pushout;    Victim  of  Continued  Resistence  to "Desegregation  (1973) ; 

Ted  Glackman,  et  al. ,  "Corporal  Punishment,  School  Suspension,  and 
the  Civil  Rights  of  Students:    An  Analysis  of  Office  for  Civil 
Rights  Surveys,"  23  Inequality  ixi' Ec^ucatibn  ,61  (1978). 

The  task  of  challenging  this  practice  through  litigation  is  usually  complex, 
both  in  terms  of  gathering,  analyzing,  and  presenting  the  facts  and  in, 
terms  of  the  often  unclear  legal  standards.     The  accompanying  article  des- 
cribes recent  efforts  across  the  country,  mqst  notably  the  successful 
settlement  in  Ross  v.  ^Saltmarsh,  500  F.Supp.  935  (S.D.N.Y. j 1980) .  Also 
discussed  is  Hawkins  v.  Coleman,  376  F.Supp.  1330  (N.D.Tex.  1974),  the 
one  case  thus  far  in  v^iich  the  issue  has  been  extensively  litigated,  and 
ip  which  the  court  determined  that  the  racial  disparities  were  the  result 
of  discrimination. 

For  a  more  complete  description  of  how  the  Hawkins  case  was  develqped, 
see  Sylvia  M.  Demarest  and  John  F.  Jordan,  "Hawkins  v.  Coleman:  Discrimina- 
tory Suspensions  and  the  Effect,  of  Institutional  Racism  on  School  Discipline," 
20  Inequality  in  Education  25  (July  1975). 

Following  the  article  is  a  discussion  of  relevant  ,legal  stancjards  for, 
challenging  discriminatory  discipline,  and  more  recent  cases. 

107  '  ■ 

O 


.II 


Successful  Challenge  to  Discriminatory  Discipline  Practices  in  Upstate  New  York 

Similar  Cases  Pending 


A  lawsuit  challenging  the  widespread  practice  oi 
suspending  black  and  Hispanic  students  at  a  higher  rate 
than  white  students  has  been  settled  successfully  in 
Newburgh,  New  York.  On  May  t4,  1980,  just  before  the 
-scheduled  trial,  defendants  and  the  Federal  District  Court 
signed  the  consent  decree  drafted  by  plaintiffs  in  Ross  v. 
Saitmarsh,  who  are  represented  bythe  Children's  Defense 
Fund  and  Mid-Hudson  Legal  Services. 

The  decree  requires  that  the  school  district  eliminate  all 
racial  disparity  in  suspension  rates  by  reducing  the  overall 
number  of  suspensions.  Under  a  timetable  which  estab- 
lishes interim  goals,  the  difference  between  the  minority 
suspension  rate  and  the  white  rate  at  each  of  the  two  high 
schools  and  the  junior  high  school  in  Jhe  district  must  be 
zero  by  June.  1981,  although  minor  differences  due  to 
statistical  random  variation  will  be  apceptable. 

the  methods  for  reaching  this  goal  recognize  the  link 
between  the  problem  of  racially  disparate  discipline  (the 
natipnal  suspension  rate  for  blacks  is  more  Jhan  twice  the 
rate  for  whites)  and  a  number  of  other  factors,  including 
vague  discipline  policies,  over  reliance  on  exclusion, 
inadequate  student  participation  in  decision-making, 
Inadequate  parent  and  community  involvement,  the  staff's 
racial  composition,  absence  of  meaningful  in-service 
training  and  support  for  teachers,  academic  programs 
which  do  not  meet  the  needs  of  minority  students,  and 
academic  tracking  which  Increases*  within-classroom 
segregation. 

^       Steps  Proposed  to  Eliminate  Disparities 

Proposals  for  steps  to  eliminate  the  disparities  will  be 
drafted  by  a  consultant,  hired  and  selected  by  the  school 
district  from  a  list  of  three  nominees  proposed  by 
plaintiffs.  Among  the  items  to  be  covered  by  these 
proposals  are: 

•  modificationpof  the  district's  discipline  code,  including 
clarification^nd  reduced  use  of  methods  which  remove 
students  from  the  classroom; 

•  design  of  in-school  alternatives  to  suspension; 

•  greater  involvement  by  students,^  parents,  student 
advocates,  and  guidance  counselors  in  the  discipline 
process; 

•  assistance  ^to  teachers  with  high  discipline  referral 
rates; 

•  tutoring  fpr  students  with  achievement-related  behavior 
•  problems; 

•  referral  of  students  for  psychological  services; 

•  more   interracial   participation   in  extra-CMrricular 

•  activities; 

•  exploration  of  new  ways  to  group  students  academically 
so  that  their  classrooms  have  a  good  balance  of  minority 
and  white  students.  ^ 

'The  consultant's  proposals  for  each  school  are 
developed  with,  agd  submitted  to,  that  school's  "building 
committee"  which  is  composed  of  one  teacher  (selected 
by  the  district),  four  students  (three  selected  by  plaintiffs, 
one  by  the  mstrict),  four  parents  (three  selected  by 
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plaintiffs,  one  by  the  district),  one  community  representa- 
tive (selected  by  plaintiffs),  and  the  building  principal.  The 
committee  is  responsible  for  ongoing  solicitation  of  the 
opinions  of  as  many  students  and  parents  as  possible. 
•  Following  submission  to  the  building  committee  and 
modification  based  upon  Its  advice,  the  proposal  Is 
submitted  to  the  Superintendent,  if  s/he  does  not  accept  it 
In  full,  it  may  be  presented  to  thesboard  of  education  by 
either  the  consultant  or  the  building  committee. 
Regardless  of  whether  specific  proposals  are-accepted  or 
rejected,  the  district  is  responslble'^or  eliminating  the 
tilsparity,  and  failure  to  m^eet  the  timetable  can  result  In 
additional  court-ordered  relief. 

The  consultant  also  arranges  for  the  school  .dlstrlcMo 
contract  for  training.  Ail  teachers  and  ad^pinlstrators  wHl 
be  trained  in  race  relations  and  in  discipline.  Students  and 
parents  on  the  building  committees  will  receive  training  for 
effective  participation. 

The  district  must  also  take  whatever  steps  are  necessary 
to  hire  more  minority  teachers.  When  the  suit  was  filed, 
more  than  30%  of  the  students  were  black  and  Hispanic 
but  only  6%  of  the  teachers  were  from  minority  groups. 

The  district  must  supply  the  consultant  and  the  building 
committees  with  a  variety  of  information  related  to  their 
functions.  Both  the  district  and  the  consul:  li  must 
compile  progress  reports. 

Along  with  the  consent  decree.  Judge  Mary  Johnson 
Lowe  issued  an  opinion  in  which  she  stated  that  *'thia 
Court  considers  the  proposed  settlement  fair  and 
reasonable." 

The  suit  was  filed  in  1974  on  behalf  of  all  minority 
students  in  the  district,  following  suspension  of  black 
students  stemming  from  protests  an0  demonstrations 
against  racial  discrimination.  In  1977,  a  preliminary 
injunction  was  issued  based  upon  violation  of  the  notice 
and  hearing  requirements  established  by  state  law. 

For  more  information  on  this  case  contact  the  Children's 
Defense  Fund,  1520  New  Hampshire  Ave.,  N.W. 
Washington,  D.C.  20036,  (202-483-1470). 

Dallas  Decision 

Ross  is  the  first  major  court  action  addressing  racial 
disparities  in  discipline  since  the  court  in  Hawkins  v. 
Coleman,  -376  F.  Supp.  1330  (N.D.  Tex.  1974),  held  that  the 
racial  disparities  in  Dallas  were  the  product  of  Illegal 
discrimination.  In  that  case,  the  court  rejected  defendants' 
claims  that  the  disparities  simply  reflected  greater 
misbehavior  by  black  students  for  which  the  district  was 
not  responsible.  InsteaS,  the  court  found  that  the  disparity 
was  caused  at  least  in  part  by  (1)  selective  staff 
perceptions  whereby  black  students  were  referred  and 
punished  more^frequently  and  more  harshly  for  equivalent 
conduct,  (2)  punishment  for  cultural  differences  which 
should  not  have  been  viewed  as  disruptive,  such  as 
wearing  hats  or  different  styles  of  verbal  and  physical 
interaction,  and  (3)  provocation  of  black  students  resulting ' 
from  Insensltlvlty,  lack  of  access  to  Institutional  decision- 

Contlnvd  on  nextpag9 . 
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making,  "personal  r^clsm.V  "Instltytlonal  racism"  and  a 
"white-controlled  instltutlon."'Defendants  were  ordered  to 
produce  a  plan  to  eliminate  the  disparities,  but  plaintiffs 
have  thus  far  met  with  less  success  in  obtaining  a  plan  that 
works.  '  ^ 


Othtr  Cas«8 

Several  other  cases  alleging  racial  discrimination  in 
discipline  are  pending: 

Long  V.  Thornton  Township  High  School  District  205,  Cook 
County  Legal  Assistance  Foundation,  15325  South  Page 
St.,  Harvey^  IL  60426,  (312-339-^550).  Class  was  certified 
and  defendants  were  granted  summary  judgment  on  the 
procedural  dCie  process  claim,  fiiprW  18, 1979. 
y.  V.  Shelton,  Bay  AVea  Legal  Services,  305  N.  Morgan  St., 
Tampa,  FL  33Q02,  (813-223-2525).  Class  has  been  certified. 
Evdns  V.  Burg^n  Camdan  Raglonal  Ltf^al  Sarvlces,  Inc. 
98  North  Pearl  St.,  Bridgaton,  NJ  08302,  (809^-0003). 
Tamporary  reatrainlno  order  ralnstating  named  plaintiffs, 
granted. 

St0V0nson  v.  J9ff9rson  County  Public  School  BoMrd,  Legal 
Aid  Soclflly  of  Louisville,  425  W.  Muhammed  All  Blvd., 
Louisville,  KY  40202,  (502-584-1254).  Challenges  dispro* 
portionate  discipline  across  the  entire  185-school 
Jefferson  County  district. 

Community  Qroup  for  a  Baf  far  Education  .v.  Los  AngalBS 
Unified  School  District,  Legal  Aid  Foundation  of  Los 
Angeles,  1550  We^t  lighth  St.,  Los  Angeles,  CA  90017. 
Challenges  disproportionate  discipline  throughout  entire 
Los  Angelas  school  system. 

Princs  V.  County  School  Bosrd  of  QreensvillB  County, 
Virginia,.  Virginia  Legal  Aid  Society,  Inc.,  4t2  South  Main 
'  St.,  Emporia,  VA  23847,  (804-634-51 72^  Case  voluntarily 
dismissed  when  defendants  agreed  to  reinstate  all 
plair^tiffs,  expunge  records  of  exclusion,  and  change 
disciplinary  rufes  and  procedures.  Counsel  reports  that 
suspensions  have  declined  dramatically^  since  the  rule 
changes.  PW 
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Legal  Standards 


Equal  Protection  ^ 

Under  the  Equal  Protection  Clause,  actions  by  the  state,  including 
school  officials,  ^H^h  create "racial  classifications  are  subject  to  strict 
'scrutiny  and  are  illegal  unless  the  state  can  demonstrate  a  compelling  in- 
terest in  the  classification  which  cannot  be  served  through  any  lesser 
means.     (Where  strict  scrutiny  does- not,  apply,  equal  protection  requires 
only  a  rational  relationship  between  the  state's  action  and  some  legitimate 
^tate  interest.     See  §VI.C,  "Equal  Protection.") 

Intent  'Requirement  — ,  Showing  Present  Intent 

Actions  which  have  differential  effects  by  race  (such  as  higl^er  suspen- 
sion rates  for  min0?ity  students)  will  not  be  treated  as  "racial  classj.fica- 
tioiis"  unless  there  is  proof  o£  discriminatory  "intent."    Washington  v. 
Davis,  425  U.S.  229  (1976).     A  variety  of  factors  may  be  used  as  evidence 
of  intent  —  including  disparate  impact  ,^^he  f oreseeability  of  that  impact, 
the  historical^background  of  the  decision,  the  specific  secjuence  of  events, 
procedural  or  substantive  departures  from  normal  practices,  and  statements  ^ 
made  by  the  state  officials.     Village  of  Arlingtb^n  Heights  v.  Metropolitan 
Housing  Development  Corp.,  429  U.S.  252,  265-68  (1977).    Nevertheless,  fore- 
seeable disproportionate  Impact  is  generally  not  enough  by  itself  to  create 
a  presumption  of  discr.iminatory  intent;  in  most  circumstances  it,  must  c  till 
be  shown  that  the  action  was  taken  because  of,  and  not ' merely  in  spite  of, 
its  foreseeable  impact.     Personnel  Administrator  of  Massachusetts  v.  Feeney, 
99  S.Ct.  2282  (1979).     On  the  other  hand,  it  is'  enough  to  show  that  discri- 
minatory-purpose was  one  mo'tivdting  factor;  it  need  not  be  th^  "dominant" 
or  "primary"  purpose  in  order  to  establish ^discrimination.  Arlington 
Heights,  sup.ra,  429  U.S.  at  2^65.  .  / 

Further,  in  certain 'circuirifetanc^s,  very  stark  impact  ajone  may  Be 
sufficient  proof  of  intent:  "Sometimes  a  clear  pattern,  unexplainable  on 
grounds  other  than  race,  emerges  from  the ^effect  of  the  state  action  even 
when  the  governing  legislation  appeaiis  neutral  on  its  face."    Id.  at  266. 
Accord:  /  j        '  ^  ' 

Casteneda  v.  Partida,  430  U.S.^ 482  (1977);  *  .        /  ' 

Yick  Wo  V.  Hopkins,  118  U.S.  356  (1886).  .  ^ 

(This  doatrine  might  be  useful,  for  instance,  where,  among  students  who 
haVfe  been  referred  for  school  board  hearings  for  allegedly  serious  mis- 
conduct,   minority  students  are  consistently  expelled  and  white  students 
are  consistently  treated*  mildly      This  is  much  more  pointed  tttan  a  general 
,unanalyzed  overall  disparity  in  suspensions.) 
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Despite  the  intent  requirement,  there  ape  certain  presumptions  which 
can,  in  some  school  systems,  reduce  or  eliminate  the  burden  of  demonstrat- 
ing intent.     These  presumptions,  largely  developed  by  the  Supreme  Court 
in  desegregation  cases,  provide  different  means  of  connecting  current 
racial.i^disparities  with  prior,  or  other,  findings  of  discriminatory  intent. 
Advocates,  however^  should  wheye  possible  avoid  relying  solely  on  these 
.presumptions ,  since  they "may  not  always  be  expansively  applied  by  lower 
courts.     Instead,  as  much  concrete  evidence  as  possibl^e  should  be  presented 
to  show  that  in  fact  there  are  real  connections  between  JtboBe^dther  inten- 
tional'actions  and  the  practices  which  produced  the  rac-ial  disparities 
in. discipline.     (See  discussion  of  Hawkins ,  Tasby ,  and  "Other  Cases" 

below. )  ^  ^  .  '\ 

 ^ "  ^  •  . 

The  focus  of  the  discussion  below  is  on  two  aspects  of-  the  desegre- 
gation tases  which  may  be  useful  in  analysing  racial  disparities  in  disci- 
pline.    One  is  rhe  extent  to  which,  fc?llowing  initial  f4.ndings  of  inten- 
tional" discrimination,  the  continued  biased' attitudes  and  practices  may 
similarly  produce  intentionally  discriminatory  treatment  of  students, in  the 
discipline  process  itself.     The  other  focus  is  on  the  extent  to  which,  - 
following  intial  findings  of  intentional  discrimination,  the  failure  to 
fully  remedy  the  vestiges  and  effects  of  thfs  discrimination  may  perpe- 
tuate an  academic  and  interpersonal  atmosphere  which  does  not  provide 
minority  students  with  full  equ^^  educational  opportunity,  which  may  re- 
sult in  increased  student  frustration  and  discipline  problems.  ^       .  ^ 

^    Inf erri-ng  Present  Intent  from  Past  'Intent  • 

First,  where,  it  has  been,  or  can  be  proved  that  the  systeij  intentionally 
discriminate^,  in  the  past,   (for  instance,  by »  ifitentionallyA,  segregating  students 
.by  races),  there  is  a  presumption  that  actions  vhich  produce  racial  dispropor- 
tion in  the*  present  ^ire  motivated  by  a  similar  intent  to  discjriminate,  and 
the  burden  is,  on  school  officials  to  prove  otherwise. 

Keyes  v.  School  District  No.  1,  Denver,  Colorado,  413  U.S;  189,  208-10, 
(1973): 

U.S.  V.  Texas  Education  Agency,  564  F.2d  162,  165  (5th  Cir.  1977), 
/    .   cert,  denied,  99  S-Ct.  3106  (lf79). 


Inferring  Intent  in  Discipline  from  Intent  Elsewhere  in  the  System 
,,    •  t>  ■ 

Second,  where  it  has  been,  or  can  be,  similarly  shown  that  school  . 
authorities  are  intentionally  discriminating  in  the  present  in  one  "mean- 
ingful" or  "significant"  portion  of  the  system,  there  is  a  presumption  that 
disproportionate  effects  in  other  parts  of  the  system  are  likewise  motivated 
by  discriminatory  intent.     Keyes ,  supra,  413  U.S.  at  208-10;  C6lumbus 
Board  of  Education  v.  Penick,  99  S.Ct.  2941,  2945-46  (197^).     Thus,  if  the 
school  district  is  or  has  been  under  a  desegregation  order  and  has  been 
l&eld  to  have  engaged  in  intentional  segregation ^or  some  other  form  of 
intentional  discriminatidn,,  studeiits;  should  be  "able  to  rely  on  a/presump- 
tion  that. racial  disparities  in, discipline  are  racially  motivated,  putting 
the  burden  on  school  officials  to  prove  otherwise. 

.111 

f 

.  • 


Perpetuating  the  Effects  of  Past  Intent/Duty  to -Remcve  All  Vestiges 


Third,  if  there  has  been  intentional  discrimination  |n  the  p'ast,  there 
is  a  presumption  that  racially' disparate  effects  in  tlie  |res.ent  are  the 
result  of  that  paat  intentjLonal  discrimination.  ^  ^  .0.  ,        ^  c  , 

V       Dayton  Board  of  Education  v.  Brinkman,  99'S.Ct.  2971  (1979); 
•   Keyes ,  supra,  .413  U.S.  at  211., 

(This  is  different  from  the  first  presumptidn,    above.     Th^nre,  past  intent 
is  used  to  infer  present  intent.    Here,  pastt  intent  is  oresum^d  to  have  pro- 
duced the  present  effects;  regardless*  qf  whether  ^school  officials  no  longer 
intend  tp  discriminate,  their  past  intentiofial'^'acts.  presumably  are  still 
producing  discriminatory  effects.)  "  '  ^ 

School  officials  cannot  use  methods  of  adininistxation  which,  while 
tieutral  on  their  face,  carry  forward  the  effects  of  their  qwn  prior  inten- 
tional discrimination.  ♦  o 

^  Gaston  County,  N.C.  v.  U.S.  /  395  U.l^.  285  fl969)^  <literacy  test  re- 
quirements for  voting  unconstitutional  be'cause  cailrried  forward 
^fects  of  past  discrimination  in  education) ; 
U.S.  V.  Gadsden  Countv  School  District,  572'F.2d  1049  (5th  Cir.  .1978) 
(ability  grouping  uncoristftutionally  carried  forward  effects  of 
prior  intentional  segregation);        -   "  ^  .  . 

Debra  P.  y,.  Turli^ngton,  474'F.'Supp.  244  (M,D.Fla,  1979)\  aff'd  in 
~^       releWnt  part,  644  F,^d  }97  (5th  Cir.  1981)   (state  "functional 

literacy  examination"  requirement  for  graduation  unconstitution- 
ally perpetuated  effects  of  prior  uncbnstitutiona!l  denial  of 
equal  education • opportunities ) • 

Similarly,  prior  intentional-  discrimination  may  have  produced  %  number  of 
effects  which  are  responsible  in  paft  for  present  disparities  in  school 
discipline  (e.g.,  the  link  between  "discipline  problems"  and  low  academic  • 
performance,  produced  in  turn  by  past  intentional  denial  or  equal  education- 
al opportunities).  ,  ^ 

Moreover,   school  systems,  rather  than  perpetuating  the  effects  of  their 
prior  discriminati-on,  have,  an  affirmative  obligation  to  eliminate  all  the 
remaining  vestiges  of  that  pribr  di^scrimination  so  that  it  has  no  present 
effects.  ^  . 

V 

Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  402  U.S.  1,  15 

(197>1) ;  "     .  . 

Mllliken  v.  Bradley,  433  U.S.  267  (1977); 

Columbus  Board  of  Bducation  v.  Penick,  supra,  99  S.Ct.  at  2948; 
Dayton    Board  of  Education  v.  Brlnkman,  supra,  94  S.Ct.  at  2979. 

As  these  decisions 'note,  this  obligation  requires  school  officials  to  address 
and  remedy  a  variety" of  lingering  effects  which  tend  to  result  from  prior 
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intentional  discrimination,  such  as  teacher  attitudes  and  expectations, 
faculty  segregation,  racial  stereotyping  and  hostility  amone  students  and 
staff,  differences  in ''achievement  levels  resulting  from  inferior  curriculum 
and  resources  previously  provided  to  black  students,  etc.  — -  all  of  vzhich 
contribute  to  the  school  atmosphere  and  environment  which  sliape  disciyJli- 
nary  practices. 

In  fact, ^various  desegregation  orders  have^ required  school  systems  to 
address  a  broad ^range  of  problems  stemming  from  their  prior  intentional 
segregation,  including  discipline  directly  and  a  number  of  factors  clearly 
related  to  discipline.     For  instance,  in  ^adley  v.  Millikeny  402  F.Supp. 
1096  (E.D.Mich.  1975),  afgM,  43^3  U.S."'267  (1977),  the  court  issued  and 
discussed  orders  covering  programs  necessary  to  address  these  effects  in 
a  wide  variety  of  areas  —  including  a  new  discipline  code,  a  statement 
of  student  rights  and  responsibilities,  in-service  staff  training,  guidance 
and  counseling  programs,  parent  and  community  involvement ^  remedial  reading 
programs,  development  of  communication  skills,  faculty  assignments,  bi- 
lingual and  multi-ethnic  studies,  extracurricular  activities,  etc.  The 
discussion  of  in-service  training  is  particularly  instructive  (402  F?Supp. 
at  1139):     ^  ^  .  ^        «  . 

A  comprehensive  in-service  training  program  is  essen- 
tial to  a  system  undergoing  desegregation.''    A  conversion  t;D  a 
unitary  system'  cannot  be  successful  absent  an  in-service^^-t|:ala4jig 
program  for  all  teachers  and  staff.     All  participants  in  the  dj^\ 
segregation  process  must  be  prepared  to  deal  ;With  new  experiences  \ 
that  inevitably  rise.     The  order  that  follows  pursuant  to  these  > 
guidelines  requires  in-service  training  in  such,  fields  as-  teacher 
expectations,  human  relations,  minority  cujQture,  testing,  the 
student  code  of  conduct  [previously  ordered  by  the  court]  and  the  . 
administration  of  discipline  in.  a  desegregated  system  for  all 
school  personnel.     The  program  shall  also  include  an  explanation 
of  the  purpose  and  nature  of  jBach  component  in  the  desegregation 
otder.     It. is  known  thaf  teachers'  attitudes  toward  students  are 
affected  by  desegregation.     These  attitudes  plav"  a  critical 
part  in  the  atmosphere  of' a  school  and  affect  the  pulse  of  the 
school  system.     Teachers,  both  white  and  black,  often  haye  un- 
healthy 'expectations  of  the  ability  and  worth  of  students  of 
the  opposite  race.    Moreover,  it  is  known  th^t  teachers'  ex- 
pectations va|:y  with  socio-economic  variations  among  students. 
These*  expectations  must,  through  training.  Be  re-oriented  to  en- 
sure^ that  academic  achievement  of black  students  in  the  desegre- 
gation process  is  not  impeded. 

The  court  also  notjsd  that  minority  students  subjected  to  discrimination 
"often  lose  interest  in  education,  eventually  believing  they  have  no  stake 
in  the  system"  and  that  this  "iiievitable  result  is  reflected  ...  in  the' 
system's  drop-out  rate"  [^nd,  arguably,  the  "push-out"  rate,  as  affected 
by  formal  and  informal  disciplinary  exclusions].     402  F.Supp.  at  1140. 
The  Supifgme  Court  specifically  affirmed  the  various  components  ordered  by 
the  district  court  as  necessary  to'  remedy  and  undo  the  effects  of  the  prior 
discrimination,  declaring  that,  physical  desegregation  alone  is  not  enough. 
*  t. 

113  ■  ^  . 

t-      lis    ^      ..  ■   ;  . 


\ 


III. A. 


433  U.S.  at  280,  281-88.    Moreover,  the  Court  specplcally  noted  that 
children  "educationally  and  culturally  set  apart  from  >the  larger  community 
will  inevitably  acquire  habits-  of  speech,  conduct,  \and  attitudes    which  • 
differ  from  that  larger  contounity.     433  U.S.  at  287^.     It  compounds,  rather 
than  remedies,  past  discrimination  for  school  officials  to  punish  students 
for  these  differences  of  "speech,  conduct,  and  attitudes.      Iln  an  earlier, 
unreported  decision,  Bra^ley^ v^.Jlliim       C.A.  No.  35257  (E.D.Mich.  7/3/75)  , 
the  court, noting  "a  strong  tendency  to  apply  disciplinary  measures  in  a 
discriminatory,  fashion"  in  desegregating  systems »  rejected  the  district's 
proposed  discipline  code  because  of  the  need  for:  more  uniformity;  uni- 
form and  accurate  reporting  of  all  incidents  and  findings;  listing  and 
distinguishing  major  offenses  and  milaor 'of f enses  ("Major  offenses  should 
consist  of  those  infractions  which  involve  criminal  activity  posing  a 
threat  to  life,  physical  safety  or  property^O;  spelling  out  the  range  of 
corrective  actions  for  each  offense;  avoidance  of  vague  descriptions  of 
offenses;  setting  forth  students'  various  rights  of  due  process,  free  ex- 
pression, %and  freedom  from  unreasonable  search  and  seizure;  eliminating 
"temporary  exclusions"  without  due  process;  and  ending  tb^e  heavy  reliance 
on  discipMnary  transfers.]  * 

In  Berry  v.  School  District  of  City  of  Benton  Harbor,'  515  F.Supp, 
,  .344  (W.D.Mich.  1981),  (oja  appeal)  ,  court  provided  extensive  discussion  of  the 
components  of  its  similar  desegregation  remedy  (including  programs  for  aca- 
demic and  social  development,  non-biased,  multiracial  curriculum,  materials, 
and  extracurricular  activities;  teaching  methods  which  encourage  coop^era- 
tion  and  interdependency  among  students;  staff  desegregation  and  affirma- 
^  tive  action;  detailed  in-service  training  programs,  to  address  staff, 
attitudes,  perceptions,  behavior,  and  skills;  guidance  and  counseling; 
.  parent  and  community  involvement;  monitoring;  and  reporting).  In  the  area 
of  discipline,  the  dOurt  stated  (379): 

Students'  perception  of  and  feeling  of  fairness  in  the 
schools  is  absolutely  critical  to  the  success  of  this  or  any 
desegregation  plan.    Without  clearly  established  standards  of 
hoX^  expected  behavior  and  unacceptable  conduct  an  environment' 
where  students  are  treated  fairly  cannot  develop.     Some  educa- 
tors believe  strongljr  that  achievement  is  significantly  related 
to  perception  of  s'cIkjoI  fairnbss.  '  Conseequently,  the  task  of 
developing  a  clear  and  fair  code  of  conduct  and  discipline  is  ^ 
of  special' importance  to  the  desegregation  process  and  should 
be  carried  out  early  on  in 'that  process. 
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,  A  good  uniforjn  code  of  conduct  alone  does  not  create  an 

atmosptiere  of  fairness  within  these  scho.ols.     Enforcement  by 
'   teachers  and  administrators  pna  day-to-day  basis  is  equally 
important  in  creating  a  feeling  of  fairness  in  the  students  of 
these  three  districts.     In  desegregated  schools^  it  is  not  unu- 
sual that  rules  may  be  aditiinistered,  inadvertently  or  deliberate- 
ly,    in  a  way  that  minority  students  may  be  caught  and/or  pu- 
nished more' frequently  anfl  in  different  degrees  than  white  stu- 
dents.    Special  attention  should  be  paid  by  staff  members  in  each 
of  the  three  districts  .to  their  personal  Attitudes  that  may 
contribute  to  this  potential  problem,  especially  for  interdis- 
*trict  transfer  students. 

■   ■         .  •  .  lij 
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The  court  mandated  a  biracial  committee  of  school  officials  and  staff,  - 
students,  parents,  and  community  members  to  draft  a  code  proposal  f or  . 
school  board  approval.     The  court  provided    some  directions  as  to  the  code's 
content,  including  the  following* ^380)  : 

The  committee  should  focus  on  establishing  a  basically  fair 
code  of  conduct  and  behavior  as  well  as  sound,  equitable  and 
effective  consequences  for  violations  of  the  code  of  conduct. 
Conduct  warranting  suspension  or  expulsion  should  be  clearly 
defined.    Use  of  suspension  or  expulsion  should  be  limited  to 
a  last  resort  and  the  committee  should  explore  the  use  of  ^effec- 
tive  alternatives  to  suspension  or  expulsion.     Discipline  pro- 
♦cedures  should  include  an  opportunity  for  a  prompt  appeal  by  a 
student  or  parent  to  a  bi-racial  panel  of  administrative  orders 
to  remove  or  suspend  a  student.     To  the  extent  possible,  the  com- 
mittee should  explore  and  incorporate  in  its  report  recommenda- 
tions to  eliminate  or  minimize  the  opportunity  for  interjection 
of  personal  bias  or  negative  racial  attitudes  in  enforcement  of  ^ 
discipline.     Finally,  the  committee  should^  avoid  the  use  o:^  ex- 
cessive numbers  of  rules.    An  atmosphere  that  relies  too  heavily 
on  r;Lgid  control  of, -student  behavior  may  become  countetproduc- ^ 
tive.     [emphasis  added]  ^  ^  '  ' 

The  court  ordered  a"  plan  for  distributing  and  communicating  the  codes  to 
staff,  students  and  parents,  including  the  use  of  worksliops  (381).  Final- 
ly, the  court-ordered  desegregation  reports''  were;  to  include  discipline 
dnfdrraation  (385). 

'For  similar  desegregation  rulings  on  the  steps  which  must  be  adopted 
to  remedy  the  lingering  effects  of  prior  discrimination,  see: 

E^yans  v.  Buchanan,  582  F.2d  750,  767-74  (3rd  Cir.  1978).  (en  banc), 

c^rt.  denied,-  100  S.Ct.  1862  (1980)  <in-service  training,  read- 
ing and  communication  skills,  curriculum,  counseling  and  guidance,' 
^  human  relations,  and  , code  of  student  rights  and  responsibilities);  ^ 

*   Reed  v.  Rhodes,  455  F.Supp.  569  (N.D.Ohio  1978)   (similar , components , 
and,  citing  evidence  of  disproportionate  suspension'rate?,  find- 
ing that  district's  proposals  on  student  rights  and  discipline 
>     '  "are  totally  inadequate  to  assure  that  the  implementation  of  de- 

_  segregation  in  -Cleveland  will  not  be  .accompanied  by  discriminatory 
appli'cation  of  student  discipline  policies"  because  me  propo-jL.. 
sals  were  "vague  and  ambiguous,"  "place  a  disproportionate  stress 
on  discipline  without  providing  adequate  safeguards  to  protect 
the  rights  of  students,"  "ignores  the  need  for  sensitive  under- 
standing  on  the  part  of  administrators,  faculty,  or  students," 
and  because  "implementation  of  the  student  code  is  left  to  the'" 
discretion  of  individual  building  principals" (601-02) ;  court  al- 
so' ordered  detailed  reporting ^of  di3cipline;  also,  emphasis 
or,  importance  of  non-discriminatory  provision  of  extracurricular 
acti{vities) ;  ,  *  ,    ^  " 

U.S.  v.  Board  of  School  Commissioners,  506  F.Supp.  657,  671-75  (S.D. 
Ind.  1979),  aff 'd,  637  F.2d  llOl  (7th  Cir.  1980)  (in-service 
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,.training,  addressing' erroneousvteacher  racial  expectations 
*  students'  abilities,  tests  and  curriculum,  written  codes, 

community  and%arent- involvement,  and  monitoring);  ^ 
•   U.S.  V.  Wilcx>x. County  Bo^d  of  Education,  C. A.  No-.  ^934-65-H  (S.D. 
Ala.  5/;i4/73')<remedy  included  uniform  discipline  code); 

s  .  .  • 

Equal  protection  cases  cited  in  the  discussion  of.  bilingual  education 
issues  below.  « 

In  sum,,  the  desegregation  cases  above  establish  different  but  related 
points.     First,  the  broad  range  of  academic  and  other  ren^dial  relief 
rests  on  the  principle  that  a  district  which  has  practiceli  intentional  ra- 
cial discrimination  is  responsible  for  all  the  continuing  effects  of  that 
discrimination,  which,  often  include  an  academic  and  interpersonal  atmosphere 
which  is  not  conducive  to  the,  educational  needs  of^feinority  students , -which 
can  in  turn  be  reflected  in  increased  disciplinary  problems.     Thus,  present 
racial  dispari£ies  in  discipline  can  be  linked  to  prior  intentional  discri- 
mination through  the  mediW  of  an  inadequate  educational  environment  and. 
denial  of  equal  educational  opportunity.     Second,  the  specific  desegrega-  ^ 
tion  relief  on  discipline  is  based  in  part  on  recognition  of  a  more  direct 
"link  between  the  prior  intentional  discrimination  and  the  persistency 
of  discriminatory  application  of  the  discipline  rules  and  procedures  bhem- 
selves,  through  the  medium  of  continued  biased  perceptions,  attitudes  and 
by  staff  toward  minority  students  anh  minority  student  conduct.  Third, 
in  both  cases,  advocates  should  be  helped  by  the  rebuttable  legal  presump- 
tions concerning  these  linkages  ~  i.e.,  in  the  first  case,  a  presumption 
that  continued  disparities  are  the  product  of  failure  to  remedy  fuHy  all 
the  effects  of  the  prior  intentional  acts,  and  in  the  seQond  cas>,  a  presump- 
tion that  continued  disparities,  like  the  earlier  actions,  are  themselves 
racially  motivated. 

For  related  discussion,  see:         i  -  . 

*  o 

§VII.E.3,  "Punishment  for  Conditions  Caused  by  the  School  ~  Effects  ^) 
of  Racial  Discrimination,  Inappropriate  Education,  Unmet  Spe- 
cial Needs,  *Etc. ;"  '  '  .  ' 

§XIII.A,  ^"Remedies." 

\In  presenting  disciplinary  statistics  tp  meet  these  equal  protection 
standards,  certain  kinds  of  evidence,  if  available,  can  Sometimes  make 
the  overall  disparities  more  revealing.     First,  far- example,  a  showing  that 
the  racial. disparities  ^are  greater  for  discretionary  offenses  which  involve - 
a  good  deal  of  discretionary  judgment  by  staff  (e.g..,  "disruption,  ^  'insub- 
ordination," "insolence,"  "refusal  to  identify  oneself .upon  request  )  than 
for  less  discretionary  offerrses  (e.g.,  smoking,  drugs)  would  seem  to  point 
to  discriminatory  treatment  in  the  administration  of  discipline  itself. 
Second,  a  shewing  that  certain  teachers  refer  students , at  a  much  more  dis- 
•parate  rate  than  others  may  be  helpful.     Third,  a  showing  that  schools 
with  essentially  similar  student  bodies  (in  terms  of  race,,  income e t c. )  ^ 
nevertheless  have  markedly  different  i-ates  of .  suspension  points  to  the  schools 
role  in  the  phenomenon.  •  _     •  * 

For  a  useful  reference,  see  David  C.  Baldus  and  James  W.L.  Cole, 
Statistical  Proof  of ^Discrimination  (1980). 

7  9. 
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Title  VI  gf  the  1964  Civil  Rights  Act 

"No  person  in  the  United  States  shall,  on  the  ground  of  race,  .color, 
or  nationaJL  origin,  be  excluded  from*  participation  in,  be  denied  the  bene- 
fits of,  or  be  subiected  to  discrimination  under         proeram  or  activity 
receiving  Federal  financial  assistance*" 

42  U;S,C.  Sec.  2000d  (Title  VI. of  the  1964 
V      \  Civil  Rights  Act). 

•     The  Federal  regulations  accompanying  Title  VI  recognize  that  racial 
and  national  origin  discriminiation  can  come  in  many  forms.    34  C.F.R.  Sec. 
100. 3(b)  provides: 

(1)  A  recipient  [of  Federal  funds]  may  npt,  directly  or  through  con- 
tractual or  other  arrangements,  on  ground  of  race,^color,  or  national  ori- 
gin: ^  / 

'     (i)  deny  an  individual  any  service,  financial  aid,  or 
other  benefit  provided  under  the  program; 

(ii)  provide  any  service,  financial  aid,  or  other  benefit 
to  an  individual  which  is  different,  or  is  provided  in  a 
different. manner,  from  that  provided  to  others  under  the 

program;  ,       '  '  .    '  • 

(iii)  subject  - an -individual  to 'segregation  or  separate 
treatment  in  anv  matter  related  to  his  receipt  of  any 
service,  financial  aid,  or  other  benefit  under  the  proeram; 

(iv)  restrict  an  individual  in  any  way  in  the  enioyraent 
of  any  advantage  or  privilege^ioyed  by  others  receiving 
any  service,  financial  aid,  c^^^ther  benefit  under  the 

'  program; 

(y)  treat  an  individual  differently  from  others  in  deter- 
mining whether  he  satisfies  anv  admission,  enrollment, 
V  auota,  elieibility,  membership  or  other  requirement  or  con-, 
^dition  which  individuals  mu3t  meet  in  order  to  be  provided 
'    any  service,  financial  aid,  or  other  benefit  provided 
under  the  program; 

(vi)  deny  an  individual  an  opportunity  to  participate 
in  the  program  through  the  provision  of  services  or  ' 
otherwise  or  afford  him  an  opportunity  to  do  so  which    ^  ^ 
is  different  from  that  afforded  to  others  under  the 
program.   .   ^ ; 

(vii)  deny  a  person  the  opportunity  to  participate  as 

a  member  of  a  planning  or  advisory  body  which  is  an  in- 
•teeral  part  of  the  program. 

(2)  A  recipient,  in  determining  the  types  of  services,  financial  aid, 
or  other  benefits,  or  facilities  which  will  be  provided' under'  any  such  pro- 
gram, or  the  class  of  individuals  to  whom,  or  the  situations  in  which,  such 
services,  financial  aid,  other  benefits,  or  facilities  will  be  provided 
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under  any  such  program,  or  the  class  of  Individuals  to  be  afforded  an 
opportunity  to  participate  in  any  such  program,  may  not,  directly  or 
through  contractual  or  other  arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect  of  subjecting  individuals  to 
discrimination  because  of  their  race,  color,  or  national  origin,  or  have 
the  effect  of  defeating  or  substantially  impairing  accomplishment  of  the 
objectives  of  the  program  as  respect  individuals  of  a  particular  race,  or 
national  origin. 

(3)  In  determining  the  site  or  location  of  a  facility,  an  applicant 
or  recipient  may  not  make  selections  with  the  effect  of  excluding  indivi- 
duals from,  denying  the  benefits  of,  or  subjecting  them  to  discrimination 
under  any  programs  to  which  this  regulation  applies,  on  the  grounds  of 
race,  color, 'or  national  origin;  or  with  the  purpose  or  effect  of^ 
defeating  or  substantially  impairing  the  accomplishment  of  the  objectives 
of  the  Act  of  this  regulation. 

In  Lau.v.  Nichols,  414  U.S.  563  (1974)   (failure  to  addresfe  the  language 
needs  of  Chinese  students) ,  the  Supreme  Court  relied  upon  and  upheld  that 
portion  of  the  Title  VI  regulations  above  which  forbids  "criteria  or  methods 
of  administration  which  have  [a  discriminatory]  effect."    Some  lower  courts 
have  assumed  that,  under  the  Supreme  Court  decision  in  Regents  of  University 
of  California  V.  Bakke,    438  U.S.  265  (1978)  (addressing  affirmative  action 
programs).  Title  VI  now  requires  the  same  intent  standard  as  the  Equal  Protec- 
tion Clause. 

Guardians  Association  v.  Civil  Service  Commission,  633  F.2d  232,  254, 
970,   272-75  (2nd  Cir.  1980).  cert,  granted,  102  S.Ct.  997  (1982); 

Lora  V.  Board  of  Education,  623  F.2d  248  (2nd  Cir.  1980); 
'      Castaneda  v.  Pickard,  648  F.2d  989,  1007  (5th  Cir.  1981); 

Cannon  v.  Univ^sity  of  Chicago,  648  F.2d  1104  (7th  Cir.  1981),  cert. 
denied,  102  S.Ct.  981  (1981)j 

Harris  Vr.  White,  479  F.Supp.  996  (D.Mass.  1979). 

Other  courts,  however,  have  recognized  that  the  Court  in  Bakke  continued  to 
rely  on  Lau,  and  that  one  question  alone  was  presented  in  Bakke:    when  is  it 
permissibTe<.  to  use  a  racial  classification?     (Bakke  claimed  that,  under 
Title  VI,  all  racial  classifications  are  illegal,  no  matter  how  compelling  the 
state's  justification  for  the  classification,    the  Court  rejected  this 
argument.)    The  issue  of  "intent"  versus  "effects,"  on  the  other  hand,  goes 
.to  the  question  of  hovj  to  determine  whether  a  racial  classification  exists  in 
the  first  place.    That  issue  was  simply  not  before  the  Court  in  Bakke,  where 
there  was  no  question  that  the  university  Jiad  set  up  an  explicit  racial 
classification  which  explicitly  treated  applicants  differently  because  of 
race.     See,  e.g. : 


Jo  . 
■*•  <J 
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NAACP  V,  Medical  Center,  657  F.2d  13^12  (3rd  Cir.  1981); 
^         Jackson  v,  Conway,  476  F.Sup^.  896,  9b3  (E.D.Mo.  1979)  affM  on  other 
grounds,  620  F.2d  680  (8th  Cir.  1980); 
Larry,?,  v.  Riles,  495  F,  Supp.  926,  964-74  (N.D.Cal.  1979)  (on 
6appeal)  (applying  Title  VI  effects  standard  in  striking  down 
California's  us6  of  I.Q.  test  which  resulted  in  disproportion- 
ate placement  of  black  students  in  classes  for  mentally 
retarded)  . 

Cf.:  Bryan  v.  ^Koch,  627  F.2d  612,  616  (2nci  Cir.  1980); 

De  la  Cruz  v.  Tarmey,  582  F.2d  45  (9th  Cir.  1978),  cert,  denied, 

441  U.S.  965  (1979)  (Title  IX); 
New  Mexico  Asscfeiation  for  Retarded  Children  v.  New  Mexico,  495 
-F.Supp.  391,  348  (D.N.E.  1980)   (§504  of  the  Rehabilitation 
Act)  .  • 

See  also  the  lower  court  opinion  in  Guardians  Association,  supra,  466  F.Supp. 
1273,  1286  (S.D.N.Y.  1979),  which  provides  one  of  the  clearest  analyses  and 
whose  logic  was  not  really  addressed  in  the  court  of  appeals*  reversal.  (A 
Supreme  Court  decision  on  the  case  is  expected  during  the  1982-83  term.) 

^         Assuming  that  the  regulations  approved  in  Lau  are^till  in  effect, 
racial  disproportion  in  the  discipline  would  be  subject  to  standards  similar 
to  that  used  for  racial  disparities  in  employment  discrimination  under 
Title  VII  of  the  1964  Civil  Rights  Act  (20  U.S.C.  ?2000e)  —  once  .significant 
disparate  eff ects'^are  shown,  the  school  district  would  have  the  burden  of  [ 
demonstrating  sufficient  educational  justification  for  the  disparate  practices, 
a  burden  which  cannot  be  met  if  reasonable  alternatives  for  serving  the,  o< 
system's  needs  are  available, and  would  have  less  disparate  impact.  (See^ 
Larry  P . ,  495 .F.^upp.  at  966.)    Under  this  standard,  the  school  could  pro- 
bably not  justify,  for  example,  suspension  for  relatively  minor  offenses.  ' 
[NOTE;    The  argument  concerning  'Title  VI  standards  must  be  carefully  thought 
through.    The  Ceftter  for  Law  and  Education  has  a  tirief  on  the  issue,  irti^ch 
also  discusses  the  equal  protection  standards  above,  in  the  context  of 
"comptency  testing."]  J 

Equal  Educational  Opportunities  Act  of  1974  ^      .  - 

The  Equal  Educational  Opportunities^  Act  of  1974  (20  U.^S.C.  §1703)  c 
provides :  ,       -  _  ,      /  ,  ^ 

(a)  the  deliberate  segregation  by  an  educational  agency  of  ^ 
students  on  the  basis  of  race,  color,  or  national  orlg;in  among 
or  within  schools;  ,     "  ' 

(bX  the ^failur^  of  anr  educational  agency  which  has  formerly 
practiced  such  deliberate  segregation  to  take  affirmative 'steps, 
consistent  with  part  4  of  this  subchapter ,  to  remove  the  ves- 
tiges of  a  dual  school  system;  A  ./ 

(c)  the  assignment  bv  an  educational  agency  of  a  student 
to  a  school,  other  than  the  one  closest  to  his^ot  her  place 
of  residence  within  the  school  district  in  which  he  or  she   •  . 
resides,  if  the  assignments  results  i^.  a  greater  degree  of  . 

•     ,  -    ^  lf9  .  ^ 
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segregation  of \ students  on -the  basis  of  race,  color,  sex,  or 

national"  origin  ''among  the  schools  of  such  agency  than  would 

result  if  such  student  were 'assigned  to  the  school  closest 

\     to  his  or  her  place  of  residence  within  the  school  district 

,  of  such  agencv  providing  the  apiorooriate  grade  level  and 

type  of  education  for  such  student; 
«■  • 

<  .TV* 

(d)  discrimination  by  an  educational  agency  on  the  ^ 
basis  of  race,  color,  or" national  origin  in  the  emulovment, 
employment  con<^tions,  or  assignment  to  schools  of  its  ^ 
faculty  or  start,  except  to  fulfill  the  purposes  of  sub- 
section (f)  below;  ' 

(e)  the  transfer  by  an  educational  agency,  whether  vol- 
'             untarv  or  otherwise,  of  a  student  from  one  school  to  another 

if  the  purpose  aT:jid  effect'  of  such  transfer  is  -ta  increase 
segregation  of  students  on  the  basis  of  race,  color,  or« 
national  origin  among  the  schools  of  such  agency;  or 

(f )  the^  failure  ^by  an  educational  agency  to  take  appropriate 
^    action  to  overcome  language  barriers  that  impede  equal  participa- 
tion by  its  students  in  its  instructional  programs. 

i,'  ^  • 

JJjotfe  the  similarity  between  the  statidard  in  §1703  (b)  and  the  equal  protection 
'    standard  discussed  above  under  "Perpetuating  the  Effects  of  Past  Intent.'! 

•         '      A  recent  cdse  addressing  "language  barriers"  under  §1703  (f)  may  be  of 
,         'some  use  in  discriminatory  discipline  cases.     In  Martin  Luther  King  Elemen- 

'  tary  School  Children  v.,  Ann  Arbor  School  District,  473  F.Supp.  1371  (E.D. 
'    '        Mich.  1979),  the  cour^t  found  that  "black  English"  ^is  a  version  of  Et^glish 
distinct  from  "standard  English"  and  held  that,  desuite  the  abs.ence  of  in- 
tent to  discriminate,  the  school  district  had  violated  the  act  by  failing 
to  provide  appropriate^  support  and  training  to  teachers  iix  learning  about 
black  English  and  u^ing  that  knowledge  in  designing  methoci^  for  tea&hing  . 
standard  English.     The  recognition  of  differences  in  language,  'and  the 
barriers  which  can  be  created,  is'  relevant  to  racial  disparities  in  dis- 
cipline to  the  extent  that  language  and  language  differences  are  often  at 
the  center  of  difeciplinarv  ^incidents  invoiving  minority  students  (e.g..,  ^ 
"insolence;"  "disrespect,"  "insubordination").     (See  belcW  for  discussion  ^ 
'  of  the  Act's  application  to  bilingual  education.) 


Hawkins  v.  Coleman 

The  opinion  in  Hawkins  y.  Coleman,  376  F.SuPp'.  135Q  (N.D.Tex.  1974) 
was  issued  before  many  of  the  current  standards  for  establishing  racial 
discrimination  were  fully  developed,  ^nd  the  opinion  contains  no  extended 
discussion  of  legal  standard^.     Yet,  the  case  maintains  its  vitality  in 
that  its  findine^  and  holdings  would  ^appear  to  be  consistent  with  the  pre- 
sent equal  protection  standards  as  described  above.     The  findings  that  the 
racial*  disj^arity  was  caused  in  part  bv  (1)  selective  staff  perception,  in 
which  black ^students  are  more  frequently  "noticed"  and  singled  out  than 
white  students  for  essentially  similar  conduct;   (2)  b!^Lck  students  being 
punished  for  conduct  which  reflects  cultural  differences  and  which  need 
not  and  should  not  be  viewed  as  Substantially  disruptive;  and  (3)  black 
student  behavior  provoked  in  part  by  various  forms  of  past  and  present 
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discrimination  and  failure  to  address  their  needs  ("personal  racism,"  "in- 
stitutional racism,"  "white-controlled  institution") ;  all  can  be  viewed 
both  in  terms  of  present  intent  and  perpetuation  of  the  effects  of  past 
intent. r  The  Title  VI  and  EEOA  theories  above  would  provide  additional 
handles  for  analyzing  the  facts  established  in  Hawkins  > 

•  In  Tasby  v.  Estes,  643  F.2d  1103  (5th  Cit.  1981),  parents  in  this  same 
Dallas  system,  concerned  about  the  persistence  of  racially  disparate  ^is*- 
cipline,  unsuccessfully  attempted  to  obtain  further  relief,  not  under 
Hawkins,  but  tl:irough  the  ongoing  desegregation  suit.     The  court  held  that 
plaintxffs*  aggregate  statistical  evidence  alone  was  insufficient  in  the 
absence    of  any  evidence  of  arbitrary  practice,  undeserved  or  unreasonable 
punishment  of  black  students,  or  :|ailure  to  discipline  whites  for  similar 
misconduct.     The  court  failed, .  however ,  to  explain  why  the  principles,*^' 
Keyes  and  other  cases  above  do  not,  create  a  presumption  that  the  disparities  c 
are  th^  product  of  the  continued  failure  to  remedy  fully  the  effects  of  prior 
systerawide  intentional  discrimination  established  earlier  in  Tasby,  shifting 
the  burden  of  proof  to  defendants.     Nor  is  there  any  discussion  of  Hawkins 
and  whether    there  was* direct  failure  to  implement  the  relief  ordered  there, 
and  no  explanation  as  to  why  there  is  not  a  presumption  that  the  same 
discriminatory  factors  and  motives  which  w6re  found  to  produce  the  dis-^ 
parities  at  that  time  are  also  responsible  for  the  current  disparities. 
This  seems  to  be  a  case  of  judicial  amnesia.    The  result  does  poitit  to 'the 
'advisability  of  introducing  whatever  concrete  evidence  is  available  to  fTesh 
out  the  story  which  the  statistics  seem  to  tell. 

Other  Qases 

f 

In  addition  to  the  cases  discussed  above'^and  in  the  accompanying  arti- 

J  -  ■     —  —   k 

cle,  see:  *   

City  of  Mobile,  Alabama  v.  Bolden,  100  S.Ct*  1490  (1980^^ (more  on 
"intent"  requirement;  note  absence  of  a  majority  opinion); 

Rogers  v.  Lodge,   ^S-Ct.  ,  50  U.S.L.W-  5041^(7/1/82^   (somewhat  ' 

more  expansive  recent  decision  on  "intent"); 

Jackson  v.  Godwin,  400  F. 2d, 529  (5th  Cir.  1968)   (racially  discrimina- 
tory pattern  of  enforcement  of  pr^-son  rules)  ; 

Sims  V.  Wain,  536  F.2d  686,  ^90  (6th  Cir,  1976),  cert,  denied,  97  S.Ct. 
1693  (1977) * (no  showing  that  racial  disparity  in  disipline  was 
the  result  of  greater  severity  or  based  upon  bia'fe)  ; 

Boykins  v.  Ambrid^e  Area  'School  District,  621  F,2d  73  (3rd  Cir.  1980) 
(reversing  dismissal  of  claim  by  black  student  that  her  expulsion 
from  drill  team  was  the  result  of  coach's  discriminatory  conduct); 

Fiedler  v.  Marumsco  Christian  School,  631  F,2d  1144  (4th  Cir.  1980) 
(expulsion  of  white  student  from  private  school  for  allegec^, 
romantic  involvement  with  black  student  and  for  her  father's 
complaining  to  NAACP  violated  42  U.S.O.  §1981); 

Davis  V.  Board  of  Education,  635  F. 2d  730,  733  (8th  Cir.  1980)  (appeals 
court  noted  that  lower  court  had  not  explicitly  decided  whether 
racial  disparity  in  suspension  was  the  result  of  discrimination  and 
expressed  its  belief  that  implementation  of  its  mandates  concerning 
a  nonracially  identifiable  staff  would  dramatically  improve  the 
situation) ;  -  ^ 
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Bradley  v,  Mllllken,  476  F.Supp.  257,  258  (E.D.Mich.  197&) (expressing 
concern  that  court-ordered  student  conduct  code  was  not  being 
applied  uniformly) ; 

Sellman  v.  Baruch  College^  482  F.Supp.  475  (S.D.N.Y.  1979)  (student 
'  introduced  no  evidence  to  show  that  minimum  credit  and  grade- 
point-average  requirements  for  student  government  position? 
had  a  disproportionate  impact  on  minority  students  or  were  in- 
tended to  discriminate) ;  '  • 

United  States  v.  Richardson  Independent  School  District,  483  F.Supp. 
80  (S.D.Tex.  1979)  (school  rulq  not  enforced  against  white 
teachers  used  as  pretext  for  dismissing  black  teacher) ; 

Quarles  v.  Oxford  Municipal  Separate  School  District,  C. A.  No* 

WC-69-62-K  (N.D.Miss.  3/16/81)  (Clearinghouse  No.  2867D)  (rule 
mandating  expulsion  for  possession  of  knife  applied  in  a  racially 
discriminatory  manner,. riot  enforced  against  principal's  son) . 

issues  Specific  'to  Bilingual  Students 

'  The  EQUAL  PROTECTION  principles  di^ussed  above  concerning  racial  dis-  , 
crimination  are  equally  applicable  to  discrimination  on  the  basis  of  national 
origin  --  for  instance,  against  Hispanic  students.     See,  e.g.: 

Keyes  v.  School  District  No.  1,  supra,  413  U.S.  at  197; 
Morales  v.  Shannon,  516  F.2d  411  (5th  Cir.  1975),  cert."  denied, 

423  U.S.^  1034  (1976).  - 

Under  these  principles,  as  discussed  above,  historic  intentional  disci:imi- 
nation,  including  segregation,  against  national  origin  groups  can  be  linked^ 
to  current  disparities  in  discipline       through  either  (1)  a  rebuttable 
presumption  that  current  disproportionate  practices  are  taotivated  by  dis- 
criminatory intent  if  significant  prior  or  other  current  practices  were  so 
motivated,  or  (2)  a  rebuttable  presumption  that  current  disparities  are  in 
part  the  result, of  the  lingering,  unremedied  effects  of  the  earlier  inten- 
tional discrimination,  regardless  of  current  motive.     In  the  first  instance, 
the  focus  is  on  the  existence  of  discrimination  within  the  administration  of 
discipline  itself.     In  the  secon4,  the  focus  is  on  the  effect  which  failure 
po  provide  full  equal  educational  opportunity  may  have  on  student  behavior.' 
In  either  case,  just  as  with  race,  once  the  disparities  are  found  to  be  at 
least  partly  the  product  of  intentional  national  origin  discrimination  they 
will  be  found  to  violate  equal  protection  unless,  under  strict  scrutiny,  the 
'school  can  demonstrate  that  its  actions  are  necessary  for  some  compelling 
state  interest  which  cannot  be  achieved  through  other  means.     (See  equal 
protection  discussion  above.) 
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These  principles  can  take  on  additional  meaning  when  the  student's 
primary  language  is.  not  Etlglish.    Thus,  compare^ the  discussjLon  of  Milliken 
v'.  Bradley,  supra,  and  other  cas#s  above,  with  Serna  v»  Portales  Municipal 
Schools,  499  F. '2d  1147,  1150.. (lUth  Cir.  1974):  , 

Expert  witnesses  explained  what  effect  the  Portales  school 
system  had  on  Spanish  surnamed  students.    Dr.  Zintz  testified  that 
when  Spanish  surnamed  children  come  to  school  and  find  that  their 
language  and  culture  are  totally  rej^ected  and  that  only  Engl'lsh  Is 
acceptable,  feelings  of  inadequacy  and  lowered  self  esteem  de^/elop.  • 
Henry  Pascual,  Director  of  the  Communicative  Arts  Division ^of  the  ' 
New  Mexico  Department  of  Education,  stated  that  a  *child  who  goes  to 
'  .a,  school  where  he  finds  no  evidence  of  his  language  and  culture  and 
'ethnic  group  ^represented  becomes  withdrawn  and  nonparticipating*     •  ^ 
The  child  often-  lacks  a  positive  meyital  attitude.    Maria  Gutierrez 
Spencer,  a  longtime  teacher  in  New  ^texico,  testified  that  until  a 
child  developed  a  good  self  image  not  even  teaching  English,  as  a 
second  language  would  be  Successful.     If  a  child  can  be  made  to 
feel  worthwhile  in  school  then  he  will  learn  even  with  a  poor  Eng- 
lish program.    Dr.  Estevan  Moreno,  a  psychologist,  further  elaborated 
on  the  psychological  effects  of  thrusting  Spanish  surnamed  students 
into  an  alien  school  environment.    Dr.  Moreno  explained^ that  chil- 
dren who  are  not  achieving  often  demonstrate  both  academic  and 
emotional  disorders.    They  are  frustrated  and  they  express  their 
frustration  in  lack  of  attendance,  lack  of  school  involvement  and 
lack  of  community  involvements    Their  frustrations  are  reflected 
in  hostile  behavior,  discipline  problems  and  eventually  dropping 
out  of  school. 

See  Cintron  v.  .Brentwood  Union  Free  School  District,  455  F.Supp.  57,  62 
(E.D.N.Y.  1978),  quoting  this  language  with  approval. 

Based  on  this  reasoning,  potential  relief  for  systemwide  discrimination 
on  the  basis  of  national  origin  (such  as  segregation  of  Mexican-American 
students)  includes  the  same  kinds  of  programs  discussed  above  concerning 
desegregation  remedies  in  general,  as  well  as  specific  bilingual/bicultural 
programs  to  address  language  differences.     (See  cases  below;)  Disparities 
in  discipline  rates  may  be  linked  to  the  failure  to  provide/  adequate  relief^ 
for  this  prior  discrimination.  J 

The  discussion  of  TITLE  VI  above  is  also  fully  'applicable  to  national 
origin" discrimination.    In  addition,  the  Supreme  Courts  has  held  that  Title 
VI  imposes  a  duty  to  address  the  language  needs  of  students  who  are  not^ 
proficient  in  English  so  that  they  have  "a  meaningful  opportunity  to  partic- 
ipate in  tKiSeducational  program."    Lau  v.  Nichols,  414  U.S.  563,  568  (1974). 
Unlike  the  equal  protection  claim,  the  Court  fdund  that  this  duty  exists 
under  Title  VI  independent  of  any'  connection  to  remedying  the*  effects  of 
intentional  discrimination.     (But  see  above  on  current  controversy  concerning 
effects  vs.  intent.)    The  court  upheld  the  Department  of  Education* s 
Title  VI  interpretation,  which  declares  [35  Fed.  Reg.  11595  (May  25,\19705]: 
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J  (1)    Where  inability  to  speak  and  understand  the  English 

language  excludes  national  origin-minority  group  children  from 
effective  participation  in  the  educational  program  offered  by  a 
school  district,  the 'district  must  take  affirmative  st^ps  to 
rectify  the  language  deficiency  in  ordenc'  to  open  its  instruc- 
tional program  to  these  students, 

(2)  School  districts  must  not  assign  national  origin- 

;  minority  group  students  to  classes  for  the  mentally  retarded 
on  the  basis  of  criteria  which  essentially  measure  or  evaluate 
English  language  skills;  nor  iHay  school  districts  deny  national 
origin-minority  group  childrj6n  access  'to  college  preparatory 
courses  on  a  basis  directly  related  to  the  failure  of  the 
school  system  to  inculcate  English"  language  skills. 

(3)  Any  ability  grouping  or  tracking  system  employed 
by  the  school  system  to  deal  with  the  special  language  skill 
needs  of  national  origin-minority  group  children  must  be 
designed  to  meet  such  language  skill  needs  as  soon  as  possible 
and  must  not  operate  as  an  educational  dead-end  or  permanent' 
track. 

(4)  School  districts  have  the  responsibility  to ^ adequately     '  , 
notify  national  origin-minority  group  parents  of  school  activi- 
ties which  are  called  to"  the  atteation  of  other  parents.  Such 

notice  in  order  to  be  adequate  may  have  to  be  provided  in  a 

language  other  than  English.  .  . 

Further  guidance  as  to  the  Title  VI  requirements  is  provided  by  the  Department 
in  the  so-called  "Lau  Remedies"  of  August  1975  (Memorandum  to  Chief  State  School 
Officers ,  "Evaluation  of  Voluntary  Compliance  Plans  Designed  to  Eliminate 
Educational  Practices  which  Deny -Non-English  Language  Dominant  Students  Equal 
Educational  Opportunity") .     (In.  June,,  1982,  the  Department  informally 
indicated  that  it  was  no  longer  "irelying  on  the  Lau  Remedies  and  was  instead 
relying  on  the  1970  memorandum  alone.) 

The  EQUAL  EDUCATIONAL  OPPOR^NITIES  ACT  of ^1974,  20  U.S.C.  §1703(f), 
cited  at  greater  length  above,  prohibits  denial  of  equal  educational  oppor- 
tunity on  account  of  race,  color,  sex  or  national  origin  by  "the  failure 
by  an  educational  agency  to  take  appropriate  action  to  ,overcome  language 
barriers  that  impede  equal  participation  by  its  students  in  its  instruc- 
tional programs".  There  is  no  requirement  to  show  discriminatory  intent 
in  order  to  invoke  thia  provision  of  the  Act. 

Castaneda  v.  Pickard,  648  F.2d  989,  1008  (5th  Cir.  1981); 

Martin  XiUtt?er  ^King  Elementary  School  Children  v.  Ann  Arbor  School 


U.S. 


District,  supra; 

V.  Jexas,  506  F.Supp.  405,  431-34  (E.D.Tex.  1981)  (on  appeal) 
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^•The  BILINGUAL 'EDUCATION  ACT,  2.0  U.S.C.  §3221  et  se^.   (Title  VII  of  the 
Elenfentary  and  Secondary  Education  Act)  which  applies  only  to  school  systems 
which  receive^funds  under  the  Act,  imposes  various  requirements  for  bilingual 
education  programs.    ^P^rhaps  most  important  is' ^the  Act's  definition 
[§3223(a)(4)(A)]:  . 

The  term  "program  of  bilingual  education"  peans  a  program  of 
Cp      instruction,  designed  for  children  of  limited  English-speaking 

ability  in  elementary  or  secondary  schools,  in  which,  with  respect 
to  the  years  of  &tudy  to  which  such  program  is  applicable  — 

(i)     there  is 'instruction  given  in,  and  study  of,  English  • 
, and  to  the  extent  necessary  to  allow  a  child  to  progress 
effectively  through  the  educational  system,  the  native  lan-^ 
guage  of  the  children  of  limited  English-speaking  ability,  ' 
and  such  instruction  is *given.  with  appreciation  for  the  * 
*  cultural  heritage  of  such  children,  and,  with  respect  to 
elementary  school  instruction,  such  instruction  shall,  to 
the  extent  necessary,  be  in  all  courses  or  subjects  of  study 
which  will  allow  a  child  to^progress  effectively  through  the 
educational  system;  . 

[Othejr- parts  of  the  definition  deal  with  enrollment  of 
English-speaking  students,  participation  in  certain  regular 
classes,  age  and  grade  level  grouping,  and  parent  participation.] 

Finally,  many  STATES  now  ha-^re  their  own  BILINGUAL  EDUCATION  LAWS  which 
impose  af f irmative, require^jerfts  on" local  districts.     See,  for  example, 
Illinois  Ann.  Statutes,  Ch.  122,  §§2-3.39,  10-22. 38(a) ,^  14B-6, 7, 8,  14C, 
34-18.2;  Massachusetts  General  Laws,  Ch.  TIA. 

• 

Among  the  significant  court  decisions  dealing  with  bilingual  education 
under  one  or  more^  of  the  aboVe'  laws  are:  • 

Lau  V.  Nichols,  supra; 

Key;es  v;  School- District  No.  1,  Denver,  supra,  .413  U.S.  at  197;  521 

.F.2d  465  (10th  Cif.  1975k  cert,  denied,  423  U.S.  1066- (1976) ;  .  ^ 
Serna. V.  Portales  Municipal  Schools,  supra; 
Morales  v.  Shannon,  supra; ^ 
Cast^neda  v.  Pickgrd,  supra; 
^     IdahS  Migrant  Council  v.  Board  of  Education,  647  F.2d  69  (9th  Cir.  1981); 
S  United  States  v.  Texas,  342  F.Supp.  24  (E.D.Tex.),  aff d  per  curiam, 

'466  F.2d  518  (5th  Cir.  1972);  506  F.Supp.  405  (1981)  (on  appeal); 
Morgan  v.  Kerrigan.  401  F.Supp.  216,  242     (D.Mass.  1975) .  aff 'd.  530 

F.2d  401  (1st  Cir.  1976),  cert,  -  denied.  96  S.Ct.  2648  (1-976); 
Bradley  v.  Milliken,  s.uppa,  402  F.Supp.  at  1144j  620  F.2d  1143  (6th 

Cir.  1980),  cert,  denied,  101  S.Ct.  207  (1980); 
Aspira  v.  Board  of  Education  of  the  City  of  New  York,  58  F.R.D.  62 

(S.D.N.y:  1973),  394  F.Si^pp.  1161  (S.D.N.Y.  1975); 
Rios  V.  Read.  480  F.  Supp.  14  (E.D.N.Y.  1978). 
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Guadalupe  Organization^  Inc,  v.  Elementary  School  District  No,  3, 

.      587  F.2d  1022  (9th  Cir.  1978); 
Otero  V,  Mesa  County  Valley  School  District  No,  51,  408  F.Supp.  162. 

(D.Col,  1975),  rev'd  in  part  on  other  ground^,  568  F.2d  1312 

(10th  Cir.  19liT^  \         '  ^ 

While  there  is  some  controversy  about  the  best  methods  for  providing 
bilingual  education,  current  law,  under  most,  but  not  all,  of  the  statutes, 
administrative  interpretations, ^and  court  decisions  above,  requires  generally 
that  it  be  provided  in  a  manner  which  (a)  uses  the  native  language  at  least- 
to  the  extent  necessary  to  prevent  the  student  from  falling  irretrievably 
behind  in  subject  areas  while  being  taught  English  a^d  (b)  does  Aot  fail  to> 
respect  the  student's  native  language,  history,  and  ci^lture.    See,  for 
•  example,^ 'the  Bilingual  Education  Act,  supra,     (For  mo^^  information  on 
specific  mandates,  contact  the  Center.)  • 

When  a  school  system  fails  to  fulfill  this  obligation  to  provide  equal 
educational  opportunity  to  students  with  limited  English  proficiency,,  the 
resulting  EXCLUSION  FROM  MEANINGFUL  PARTICIPATION  may  produce  additional 
discipline  problems,  as  noted  in  Serna,  supra.    Moreover,  once  the  'failure 
to  Implement  these  requirements  has  been  proven,  the  burden  should  be  on 
tlie  school  to  demonstrate  that  the  disproportionate  rate  of  discipline  for 
these  students-  is  not  the  product  in  part  of  this  failure,  under  the  legal 
presumptions  discussed  earlier. 

Beyond  these  problems,  there  may  be  DISCRIMINATION  ON  THE  BASIS  OF  NATIONAL 
ORIGIN  DIRECTLY  IN  THE  DISCIPLINE  PROCESS  ITSELF,  sUch  as  thrpugh  culturally 
biased  perceptions  and  judgments  about  student  conduct.    Here  again,  all.  the 
principles  above  concerning  racial  discrimination  ar^  fully  applicable, 
including  the  rebuttable  presumption,  once  widespread  intentional  discrim- 
ination in  the  past  or  in  other  areas  of  school  practices  has  been^proven, 
that  disparities  in  discipline  are  also  discriinlnatorlly  motivated.  Further, 
there         particular  forms  of  discipline  which  are  tied  to  the  student's 
language,  such  as  when  STUDENTS  are  PUICISHED  for  SPEAKING  to  each  other  IN 
THEIR  NATIVE  LANGUAGE.     See:  \ 
United  States  v.  Texas,  supra,  506  F.Supp.  at  412,  414-15. 
Cf.:  Equal  Employment  Opportunity  Commission,  Guidelines  on  Discrimination 
Because  of  National  Origin,  29  C.F.R.  §1606.7  (rule  requiring 
employees  to  speak  onl}[  English  at  cer,taln  times  is  not  per- 
missible unless  employer  dempnstrates  that  it  is  justified  'by 
0  business  necessity,  and  rules  requiring  English  at  all  times 

*  will  be  especially  closely  scrutinized). 

But  see: 

United  States  v.  Gregory-Portland  Independent  School  District,  ^654 

F.2d  989,  999-1002  (5th  Cir.  1981),  rev'g  United  States  v.  Texas, 
498  F.Supp.  1356,  1361-62,  1373  (E.D.Tex.  1980)  (court  of  appeals 
questions  lower  count  findings  thkt  rule  was ^disfc^iminatory,  but 
note  that  the  issue  here  was  not  whether  the  rule  itself  was 
discriminatory,  but  whether  it  provided  a  basis  for  proof  of 
intentional  segregation  of  students) . 

■    '  i3i 
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Punishing  students  for  talking  to  each  other  in  their  own  language  is  also 
arguably  a  violation  of  the  FIRST  AMENDMENT,  in  the  absence  of  proof  .that 
the  punishment  is  necessary  to  serve  a  compelling  educational  need  which 
cannot  be  acheived  through  less  drastic  means.     See  §1  generally,  and  §I.B.l, 
"Speech,"  in  particular.  v  » 

«*•  .  « 

Discipline  issues  specifically  affecting  bilingual  students  apid  parents 
are  also  addressed  in  OTHER  SECTIONS: 

.§V.A.l,  "Language  of  Rules;"      '  *  \ 

§VII.E.3,  "punishment  for  Conditions  Caused  by ^School  —  Effects^ 

of  Racial  Discrimination,  Inappropriate  Education,  Unmet  "Special 
Needs,  Etc. ;"  '   '  .  ; 

§XI.B,  "Notice"  (see  subsection  on  "Language  of  Notice"); 

§XI.F.^,  "Right  to  interpreter;" 

§XIII,  "Remedies."'  ,  " 

Native  Americans 

^    '  The  stindards  above  for  discrimination  on  the  basis  of  race  or  national 
origin  are  fully  applicable  to  discrimination  againsjt  Native  Americans, 
including  the  standards  relating  to  the  student's  primary  language.  See, 
e.g..  Heavy  Runner  v.  Bremner,  522  F.Supp.  163  (D.Mont.  1981).    Not  all  courts 
have  shown  the  greatest  sensitivity  to  these  issues.     See  New  Rider  v.  Boai:d 
of  Education,  480  F.2d  693  <10th  Cir.),  cert,  denied,  414  U.S.  1097  (1973) f 
in  which  a  hair-length  rule,  which  was  challenged  by  Pawnee  studetits  who  wire 
braids  .as  part  of  their  cultural  heritage,  was  upheld  on  the  grounds  that  it  was 
needed  for  "instilling  pride^' 


Additionally  other  laws  provide  specific  requirements  concerning  the 
education  of  Native  Americans  in  certain  school  settings,  such  as  the  Indian 
Education  Act  (20  U.S.C.  §241aa  et  fseqO  and  the  Johnson  O'Malley  Act  ' 
(25  U.S.C.  §45^  et  s^q.).  ^  See  the  Center  for  Law  and  Education,  Indian 
Education;     Selected  Federal  Statutes  and  Regulations  (1980). 

Of  particular  note  are  the  students  ri^^hts  .  and  due  process  procedures  / 
which  have  been«  adopted  for  all  Bureau  of  Indian  Affairs  schools,  and  schools 
operating  undef  contract  with  the  Bureau,  and  which  spell  out  and  elaborate  ^ 
many  of  the  rights  discussed  elsewhere  in  this  volume.     They  provide  (25 
C.F.R.  Part  35):  <^  ^ 
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§  35.3   RlfhU  of  th«  individual  student. 

Individual  students  at  Bureau  of 
Indian  Affairs  schools  haVe.Und  shall 
be  accorded,  the  following  rights: 

(a) ,l'he  right  to  an  education. 

(b)  The  right  to  be  free  from  unrea- 
sonable search -and  seizure  of  their 
person  and  property,  to  a  reasonable 
degree  of  privacy,  and  to  a  safe  and 
secure  environment. 

<c)  The  right  to  make  h^s  of  her  own 
decisions  where  applicable. 

<d)  Tht^  right  to  freedom  of  religion 
and  culture 

(e)  The  ri^'ht  to  freedom  of  speech 
and  expressior^.  including  symbolic  ex- 
pression, such  ks  display  of  buttons, 
posters,  choice  ot  <)ress,  and  length  of 
hair,  so  long  as  the  symbolic  expres- 
sion does  not  Unreasonably  and  in  fact 
disrupt  the  educational  process  or  en- 
danger the  heal|ti  and  safety  of  the 
student  or  othei^.' 

(f )  The  right  to  freedom » of  the 
press,  except  where  material  in  stu- 

**dent  publications  is  libelous,  slander^ 
ous,  or  obscene. 

(g)  The  right  to  peaceably  assemble 
and  to  petition  the  redress  of  griev- 
ances. 

(h)  The  right  to  {reedom  from  dis- 
crimination. 

(i)  The  right  to  due  process.  Every 
student  is  entitled  to  due  process  in 
every  instancy  of  disciplinary  action 
for  alleged  violation  of  school  regula- 
tions for  wjiich  the  student  may  be 
subjected  to  penalties  of  suspension,^ 
expulsion^  or  transfer. 

§  35.4   Due  proces^. 

Due  process  shall  include: 

^a)  Written  notice  of  charges  within  ^ 
a  reasonable  time  prior  to  a  hearing. 
Notice  of  the  charges  shall  include  ref- 
erence to  the  regulation  allegedly  vio- 
lated, the  facts  alleged  to  constitute 
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violation,*  and  notice  of  access  to 
all  statements  of  persons  relating  to 
the  charge  and  tp,  those  parts  of  the 
student's  school  record  which  will  be 
considered  in  rendering  a  disciplinary 
decision. 

<b)  A  fair  and  impartial  hearing 
prior  to  the  imposition  of  disciplinary 
action  absent  the  actual  existence  of 
an  emergency  situation  seriously  and 
immediately  endangering  the  health 
or  safety  of  the  student  or  others.  In 
an  emergency  'situation  the  official 
may  impose  disciplinary  action  not  to 
exceed  a  temporar^y- suspension,  but. 
shall  immediately  thereafter  report  in 
writing  the  'facts  (not  conclusions) 
giving  rise  to  the  emergency  and  shall 
afford  the  student  a  hearing  which 
fully  (^mpoFte;  with  due  process,  as  set 
forth  herein,  as  soon  as  practicable 
thereafter. 

(cX  The  right  to  have  present  at  the 
> hearing  the  student's  parent(sO  or 
guardianCs)  (or  thei/' designee)  and  to 
be  represei?ted  by  lay  or  legal  counsel  ' 
of  the  s^dent's  choice.  Private  attor- 
ney's fees  are  to  be  borne  by  tjpie  stu- 
dent. ,  " 

(d)  The  right  to  produce,  and  have 
produced,,  witnesses  on  the  student's 
behalf  and  to  confront  and  examine 
all  witnesses. 

(e)  The  right  to  a  record  of  hearings 
of  disciplinary  actions,  including  writ- 
ten findings  of  f&ct  and  conclusions  in 
all  cases  ot  disciplinary  action. 

(f)  The   right   to  administrative 
review  and  appeal. 

(g)  'The  student  shall  not  be  com* 
pelled  to  testify  against  himself. 

(h)  The  right  to  have  aUegations  of 
misconduct  and  infbrmation  pertain- 
ing thereto  expunged  from  the  stu- 
dent's school  record  in  the  event  the 
student  is  found  hot  guilty  of  the 
charges*^ 


Part  36  contains  regulations  for  student  records,  extending  the  more 
general  federal  requirements  discussed  In  §XII.A. 


ERIC 


i3j 

128 


X 


Table  l' 


MlMflEII  Of  OlSfNlCfS  :liaii 


OCPAIIfMCm  OF  COUCAflON  QfflCi  FOM  CIVIL  RlGllfS 
1980  (LEMCNfARV  ANU  SCCONOARV  SCItOOLS  CIVIL  RIGHfS  SUftVCV 
NAflONAL  SUMHARV  Of  MOJiCfCO  OAfA 

(March  1*982)  page  3  '    .  * 


NUMQEN  OF  SOHKlLS       :  77&44 

AM  INO 

ASI  AN 

HlSP 

RLACK 

MINORITY 

WHITE 

.TOTAL 

MALE 

IFENALE 

IIANU 

I.EP 

NlMMiER 

30S73O 

749003 

10662128  2918041ft 

39832482 

20442566 

I9390395 

33 10766 

934966 

b.  ■ 

1 .  ■ 

B.O 

IB.  1 

2ft .  7 

73. 3 

100. 0 

51.3 

48.7 

8.3 

2 .  3 

II 1 1 

373 

13432 

26934 

42838 

96969 

138601 

98ft55 

3993 1 

3008 

N/A 

1.4 

0.3 

B.  7 

18.4 

30. 8 

69. 2 

100.0 

71.2 

28.8 

2.2 

N/A 

r AM  1  Iblr A 1  lUTf  NAfK 

■ .  3 

O.ft 

4.2 

'4.2 

4.0  < 

3.3 

3.6 

4.8 

2.1 

0.9 

N/A 

NUMAER 

12328 

12277 

Ift4  148 

833074 

8 1 1744 

13 19044 

2I30T47 

4479148 

660468 

68198 

N/A 

rKNI«KNI    UT    lU  1  Aft. 

0.  B 

0.  B 

7.2 

28 . 7 

38. 1 

81.8 

100.0 

69. 4 

31.0 

2 , 7 

N/A 

r  AN  1  1  K«  1  r  A  1  1 MVI  HAIB 

!•  .  ^ 

48  .ft 

88 . 8 

76. 2 

45.2 

63. ft 

73 . 4 

/     34 . 1 

17.6 

N/A 

L.UH"  rllNlallHKNI  • 

NUMHkII 

tt&  13 

2ft04 

8|7  IB 

403388 

607232 

901032 

1408206 

1 134977 

273232 

482'iO 

N/A 

rCHltCfll    U*  IlilAft. 

0*  7 

0»  2 

8 .  ft 

28 . 8 

38 .0 

\  64 . 0 
8 

100.0 

80.6 

19.4 

3.4 

N/A 

iit  K  If  Ik/^  AJ  CLlYC/\  • 
••I  r  1 1.11/  1  Al.  KNI K  U  • 

•  Af>Y  ir>  IDA  Y  inij  BA  Yr 
r  Alf  1  ll«  Ir  A  1  lUfl  HAIB 

31.1 

3.0 

28 . 8 

ft2 .  8^ 

47.8 

36.4 

55.5 

14.  1 

14  .6 

N/A 

33BB 

39310 

48349 

93980 

I846'38 

840424 

1024912 

494700 

530685 

N/A 

N/A 

DmcrAlY   nf   V  AY  Al 
rBHl«BNI    Ur  lUIAft. 

0.3 

3.  B 

4.7 

8.  1 

18.0 

82  .0 

100.0 

48.  3 

51.8 

N/A 

N/A 

•  ADY  If  lAA Y  IHAI  MAYF 
r  AN  ill*  IrA  i  i  Wf  NA  i  B 

III 

ft2  .ft 

ts!2 

14. ft 

17.3 

28 .8 

2ft.  7 

24.2 

27  .4 

N/A 

N/A 

f  MR 

■uau 

2277 

2508 1 

2  148 12 

247278 

308731 

555 14 3 

334820 

221028 

N/A 

6667 

DCOf'CUY    nf  YnYAI 
rKHI«KNi    Ur    iU  i  AL 

0  B 

0. 4 

4. ft 

38 . 7 

44. ft 

6ft. ft 

100.0 

60.2 

39.8 

N/A 

1.6 

Dad Y ir> IDA Y lAii  da YF 

r  AN  1  il«  ir A  1  lUff  NAIE 

IB  >  ft 

3*0 

7.8 

33 .  ft 

23.2 

10.8 

14  .0 

16.4 
i4l68 

11.4 

N/A 

«.  1 

■  MH 

AMIAMFD 
rAJMnKN 

BIB 

1 19n 

1  I^U 

1.2 

7403 

2fi230 

3ftfifi7 

69377 

94923 

40667 

N/A 

1909 

PERCENf  OF  fOfAL 

0.  B 

7.8 

27  .ft 

37.8 

82.8 

100.0 

07.  1 

42.8 

N/A 

1.9 

PARf ICIPAf ION  RATE 

2.7 

r.t 

2.3 

4!  1 

3.3 

4.0 

2.4 

2.8 

2.  1 

N/A 

1.9 

SPCCCll  IMPAIR 

NUMflER 

fiB3l 

13704 

BOOAB 

138678 

216278 

6878er7 

9O40S8 

668880 

336498 

N/A 

20101 

PERCENT  OF  TOTAL 

0.7 

t.ft 

,y  8.8 

Ift.  t 

23.8 

78.  1 

100.0 

62.9 

37.  1 

N/A 

2.2 

PARTICIPATION  RATE 

tfi.4 

IB. 3 

IB.t 

21.3 

20.3 

23.8 

23.7 

27.8 

17.3 

N/A 

21.5 

SIR  EMOf  OlSf 

'NlJNOEfl 

1400 

70B 

11878 

48098 

60062 

122782 

182 805 

142212 

40100 

N/A 

1623 

PERCENT  OF  TOTAL 

O.B 

0.4 

8. ft 

28.2 

32.9 

87.2 

100.0 

77.8 

21.9 

.  N/A 

0.9 

P^ARTICIPATION  RATE 

4.B 

0.9 

3.7 

7.2 

ft. 8 

4.2 

4.6 

7.0 

2.  1 

N/A 

1.7 

SPEC  1  EARN  OlS  : 

NUMBER 

12394 

tOft74 

102^78 

20123ft 

326479 

934069 

126047 1 

906686 

3Sal!67d 

N/A 

30118 

PERCENT  OF  TOIAL 

t.O 

o.i 

y  •  • 

32.2 

16.0 

25. 9 

74.  1 

100.0 

71.9 

28.  1 

N/A 

1.6 

PARTICIPATION  RATE 

40.  ft 

14.3 

31.4 

30.8 

32. a 

31.8 

44.3 

18.2 

N/A 

21.6 

III  LINGUAL 

MIMOER 

19600 

tHftft04^ 

842928 

8620 

780754 

41^6411 

. 830373 

N/A 

N/A 

N/A 

N/A 

PERCENT  OF  TOTAL 

t.B 

13.9 

77.4 

0.8 

94.0 

6.0 

.  100.0 

N/A 

N/A 

N/A, 

N/A 

i;RAOilAUS 

NUMBER 

14073 

3B97fi 

t29&87 

325671 

508 198 

2182038 

2690160 

I3I&4I4 

«  1376680 

64667 ' 

N/A 

PERCENT  OF  TOTAL 

O.ft 

1.4 

4.8 

12.  1 

18.9 

81.1 

100.0 

61.2 

2.0 

N/A 

PARTICIPATION  RATE 

4B.0 

ft2.0 

40.8 

&0.7 

47.7 

74.8 

67.5 

64.3 

71.0 

16.6 

N/A 

CIIILOREN  REQUIRINQ  SPECIAL  ED 
CHILDREN  RECEIVING  SPECIAL  ED 
CHILDREN  ATTENOINO  ELSEWHERE 
CHILDREN  »IOT  EVALUATED 
CHILDREN  NOT  RECEIVING  SERVICES 


SINGLE  SEX  CLASSES 


MALES 


FEMALES 


3636084 
3680478 
226098 
192498 

22610 


MIXED  CLASSES 
MALES  MMALiS 


SCHOOLS  WITH  ACCESSIBLE 
ENTRANCES  665 1 1 

RESTROOMS  42124 
SCIENCE  LABS  :  18.366 

PUPILS  IN  WHEELCmiRS 

ACCESSIBLE  CLASSROOMS 

TOTAL  CLASSROOMS 


34437 
1266839 

1936391 


IMMC  ECONOMICS 
INIHJSTRIAL  ARTS 
PHYSICAL  EO 


19794  471618 
624778  14773 
1557278  1415739 


89aabO  1504047 
1922148  8f,l6kt' 
6603370  5073583 


A^L  FEMALE  TEAMS 
ALL  HALE  TEAMS 
TEAMS  WkTIl  80T11  SE 


PARTICIPATION  RATE   IS  THE  RATE  PEffl  THOUSAND 


wyi 


EJ^S 


MALES 


NUMBER 
FEMALES  OF  TEAMS 


2370068  144836 
40U:<97&  194287 
329390      204644  34^2 


13j 


>  H 
Xi  H 
Xi  H 

> 


450 

i 


XII. A. 
Appendix 


Guide  to  the  OCR  Table 


NUMBER:    Number  of *  pupils. 


PERCENT:    Number  of  pupils  expressed  as  a  percentage  of  the  total  row^ 
For  example,  black  students  make  up  29.7  percent  of  all  students 
suspended  (as  compared  with  16.1  percent  of ^ all  students ^enrolled) . 

PARTICIPATION  RATE:    Number  of  pupils  expressed  as  a  ratio  per  1000  pupils 
of  that  type  enrolled.    For  example,  of  every  1000  black  students 
enrolled,  98.6  were  suspended  at  least  once  (as  compared  to  49.5  of 
each  1000  white  students) . 

GIFTED /.TALENTED  through  BILINGUAL:     Pupils  enrolled  in  each  of  these 

types  of  programs.     (EMR:  educable  mentally  retarded;  TMR:  trainable 
mentally  retarded;  SER  EMOT  DIST:  seriously  emotionally  disturbed; 
SPEC  LEARN  DIS:  specific  learning  disabled;  BILINGUAL:  bilingual, 
high-intensity  learning  training,  English-as-a-second-language^ .  or 
any  non-lahguage  class  taught  in  language  other  than  English) . 

GRADUATES:    Pupils  who  received  regular  high  school  diploma. 

HAND:    Handicapped  pupils. 

LEP:    Limited  English  Proficiency  (pupis  in  need  of  bilingual  educatioa) . 

The  table  is  compiled  from  the  survey  forms  completed  by  5058  school 
systems.     It  was  then  statistically  projected  to  provide  a  picture  of  the 
totals  for  all  but  the  nation's  smallest  school  systems.     (See  .§XII.B  for 
information  on  these  forms.)    This  report  compiles  a  variety  of  other 
"National  Summaries"  and  "State  Summaries"  tables.     In  previous  years,  the 
Department  also  published  compilations  of  the  individual  school  system  data. 
For  this  year,  even  without  the  compilation,  the  individual  repqrts  are  avail- 
able as  discussed  in  §XII.B. 

The  information  reported  here  was  for  the  fall  of  1980,  except  that 
expulsions,  suspensions,  corporal  punishment,  and  graduates  are  totals  for  ' 
the  1979-80  school  year.' 
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B,     SEX  DISCRIMINATION 


*'No  person  in  the  United  States  shall,  on  the  basis  of  sex,  be 
excluded  from  participation  in,  be,  denied  the  benefits  of,  or  be  sub- 
jected to  discrimination  under  any  education  program  or  activity 
receiving  Federal  financial  assistance  .   .  . 

20  U.S.C.  Sec,  1681  (Title  IX  of 
the  1972  Education  Amendements) . 

V        Issues  of  sex  discrimination  in  discipline  have  rarely  been  raised 
legally  thus  far  except  in  the  conte:Jtt  of  marriage,  parenthood,  and 
pregancy.    Disparities  in  other  areas  clearly  do  exist,  however,  with 
males  generally  beings  disciplined  at  a  much  higher  rate  than  females. 
In  some  cases,  school  districts  have  explicit  Dolicies  which  discriminate 
(e.g.  paddling  boys  only).     For  national  , statistics ,  see  table  in  appendi 
to  SIli.A. 

The  list  of  cases  addressing  sex  discrimination  in  schools  outside 
the  discipline  area  is  quite  lengthy  and  rapidly  growing  (especially 
concerning  athletic  participation).     That  list  is  beyond  the  scope  of^ 
this  section,  which  sets  out  general  legal  standards  and  regulations 
relevant  to  discipline. 


Equal  Protection*' 

Equal  protection  analysis  for  sex  discrimination  is  similar  "^^o 
that  for  race  discrimination  in  requiring  proof  of  intent  in  order  to 
establish  a  classification.     See,  e.g.  Personnel  Administrator  of 
Massachusetts  v.  Feeney,  99  S.Ct.  2282  (1979).    Thus,  the  intent" 
analysis  in  §111. A  concerning  racial  discrimination  is  relevant.  Once 
a  sex-based  classification  has  been  established,  however,   the  Supreme 
Cobrt  requires  a  somewhat  lovjer  level  of  justification  than  for  racial 
classifications  —  instead  of  "compelling  interest/'  the  classification 
"must  serve  important  government  objectives  and  must- be  substantially 
related  to  achievement  of  those  objectives."    Craig  v.  Boren,  429  U.S. 
19Q  (1976).     For  discussion  of  equal  protection  standards  in  the 
context  of  a  claim  that  a  community  collegers  failure  to  provide  campus 
•chiid-care  facilities  limited  women's  ability  to 'pursue  higher  education 
see  De  la  Cruz  v.  Tormey,  582  F.2d  45  (9th  Cir.  1978),  cert,  denied, 
99  S.Ct.  '2416  (1979). 


Title  IX 

The  regulations  implementing  Title  IX  recognize  that  sex  discri- 
mination in  schools,  like  race  discrimination,  can  come  in  many  forms 
34  C.F.R.  Part  106).     In  addition  to  regulations  dealing  with  specific 
subjects,  such  as  admissions,  courses,  guidance  and  counseling,  and 
athletics  [all  beyond  the  scope  of  this  manual) ^  the  regulations  contain 


*»See  nev;  Supreme  Court  opxniou  on  equal  protection ^  standards,  infra. 
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a  set  of  broader  prohibitions  which  can  be  relevant  in  the  discipline 
contisxt :  ' 

Specific  prohibitions  -    Except  as  provided  in  this  subpart,  in 
providing  any  aid,  benefit,  or  service  to  a  student,  a  recipient  shall 
not,  on  the  basis  of  sex:  .  ' 

(1)  Treat  one  person  differervtly  from  another  in  determining 

,        XNFhether  such  p.erson  satisfies  any  requirement  or  condition 
for  the  provision  of  such  .aidj  benefits,  or  service; 

(2)  Provide  different  aid,  benefits^  or  servicesT^or  provide  al<i, 
benefits,  or  services  in  a  dlfferjent  manner; 

(3)  Deny  any  person  any  such  aid,  benefit,  or  service; 

Subject-  any  p^erson  _t£  separat^  or  different  rules  of  behavior, 
sanctions ,  o£  other  treatment 

(5)  Discriminate  against  any  person  in  the  application  of^  anv 
rules  of  appearance; 

(6)  Apply  any  rule  concerning  the  domicile  or  residence  of  a 
student  ol^  applicant ,  including  eligibility  for  instate  fees 
and  tuition;  - 

(7)  Aid  or  perpetuate  discrimination  against  any  person  by  providing 
significant  assistance  to  any  agency,  organization,  or  person^ 
which  discriminates  on  the  basis  of  sex^ in  providing  any  aid, 
benefit  or  service  to  students  or  employees;  . 

(8)  Othert\?ise  limit  any  person  in  the  enjoyment  of  any  . right, 
privilege,  advantage,  or  opportunity. 

34  C.F.R,  §106. 31(b)   (emphasis  added) 


The  regulations  require  school  systems  to  take  remedial  action  to 
overcome  the  ef fectsi  of  prior  discrimination.  [§106. 3 (a)];  to  conduct  a 
seif-evaluation  of  compliance  [106.3(c)];  to  designate  and  publicize 
information  concerning  a  compliance  coordinator  [106.8(a)];  tO'  establish 
and  publicize  complaint  procedures  [106.8(b)];  and  to  publicize  its  policy 
of  non-discrimination  to  applicants,  students,  parents,  etc.  [106.9]. 

The  Supreme  Court  has  held  that  Title  IX  creates  a  private  cause 
of  action,  allowing  people  to  sue  under  the  law  in  federal  court?.  Cannon 
V.  University  of  Chicago,  99  S.Qt.  1946  (1979).     The  Court  has  .also  stated 
that  Title  IX  has  a  program-specific  focus,  in  the  sense  that  the  challenged 
discrimination  mi^st  be  "in^^  (or  must  "infect")  "a  program  or  activity 
receiving  Federal  financial  assistance  .   .   .        although  the  Court  specifically 
declined  to  define  "program."    North  Haven  Board  of  Education  v.  Bell, 
102  S.Ct.  1912,  1926-28  (1982). 
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The  Department  of  Health,  Education  and  Welf are ^"^Cnow  the  Department 
ot  Education)  has  issued  a"  policy  determination  that  unlawful  sex  discrimina- 
tion u^der  Title  r.IX  is  established  when  a  complaint  provides  statistical 
analysis  showing  disparate  treatment  which  educational  officials  have  not 
adequately  explaiiied,    DREW,  "Nondiscrimination  in  Federally  Assisted 
Programs:^ Policy  Determinations,"  43  Fed,  Reg,  18630  (5/1/78)  (Decision 
Announcement  No',  1).  .See  also  De  la  Cruz ,  ^  supra.     Contra,  University  of 
Chicago,  648  F.2d  1104  (7th  Cir.),  cert.-  denied,  102  S-Ct,  981  (1981) 
(Title  VIT  and  therefore  Title  IX,  require  proof  of  discriminatory  intent; 
but  see  §1X1. A  for  critical  discussion  of  this  interpretation  of  Title 
VI  standards) . 

Cross  References 

For  Title  IX  regulati^ons  concerning  specific  topics,  as  well  as 
related  cases  brough  on  equal  protection  or  other  grounds,  see: 

§VII.A,  "Dress  and  Grooming;" 
§VIl/c,  "Marriage,  Parenthood,  Pregnancy," 

Other  Resources 

National  Women's  Lay  Center ,  1751  N,  Street,  N,W,,  Washington,  DC 

,    20036,  (202)  ^72-0670;  . 
Project  on  Equal  Education  Rights  (PEER),  1112  13th  Street,  N,W,, 

Washington,  DC  20005,   (202)  332-7337; 
Women's  Equity  Action  LeaguR  (WEAL),  805  15th  Street,  N,W,,  Washington, 

DC  20005  (202)  638-1961,* 
Women's  Legal  Defense  Fund,  2000  P-  Street,  N,W, ,  #400,  Washington, 

DC  20036  (202)  887-0364, 
See:  Kathleen  Boundy,"Sex  Inequities  in  Education,"  14  Clearinghouse  * 

Review  1048  (February  1981) • 

Mississippi  University  for  Women  v.  Hogan  (Equal  Protection  Standards) 

The  Supreme  Court  has  summarized  its  equal  protection  standard  for  sex 
discrimination  in  a  strongly  wg^ed  opinion  issued  at  press  time,  Mississip- 
pi University  for  Women  v.  Hogan,    S.Ct.   ,  50  U.S.L.W,  5068  (7/1/82) 

(striking  down  nursing  school's  women-only  admissions  ^policy) •  Sex-based 
classifications  require  an  "exceedingly  persuasive  justification,"  wljich 
demands  a  showing  that  there  is  a  "direct,  substantial"  or  "close  relation- 
ship" to  "important  governmental  objectives,"  a  standard  which  "must  be 
applied  free  of  fixed  notions  concerning  the  roles  and  abilities  of  males 
and  females."  (5070)  "The  need  for  the  requirement  is  amply  reveale^d  by 
reference  to  the  broad  range  of  statutes  already  invalidated  by  this  Court, 
statutes  that  relied  upon  the^ simplistic ,  outdated  assumption  that  gender 
could  be  used  as  a  'proxy  for  other,  more  germane' baseS:;  of*  classification, ' 
Craig  V.  Boren,  429  U.S.  190,  198,   (1976),  to  establish  a  link  between  ob- 
jective and  classification."  (5071)  The' Court  found  it  unnecessary  to  decide 
whether  sex  classifications  are  inherently  suspect.   (5070  n.  9) 
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C.    DISCIPLINE  OF  HANDICAPPED  STUDENTS 

by  Kathleen  B.  Boundy  *  /  o 

The  Implications  of  the  EducaMon  for  All  Hafldicapped  Children  Act 
and  Section  504  of  the  Rehabilitation  Act 

The  feHerai  Taws' Safeguarding  the  rights  of  students  with  special 
needs  have  implications  for  disciplining  students  idfentified  as  handi- 
*       "       capped,   those  with  evaluations  or  appeals  pending,  and  students  who 

may  be  perceived  as  handicapped,  and,  in  particular,  the  circumstances 
under  which  they  can  ^e  excluded  through  disciplinary  suspension  or 
other  exclusion.  •  — 

A  _  , 

Suspension  and  expulsion  of  handicapped  students  may  be  illegal 
,     under  the  EHCA,  as  well  as  Section  §504  of  the  Rehabilitation  Act  of 
1973,. and  may  be  illegal  f or,,*fi±udents  referred  for  evaluation  or  per- 
ceived to.be  handicapped, qh  onefof  the  following -grounds: 


i.      thfe  right  to  a  free  appropriate  piiblic  education, which  * 
includes  specially  designed  instruction  to  meet  the 
student's  individual  needs.     20  U.S.C.  §1401(16),  (18); 
34  C.F.R.  §300.1,  300.4,  300.13,  300.14;  -34  C.F.R.  §104. 33(b) 

ix.      tfie  right  to  have  any  change  in  placement  occur  only 

through  the  prescribed  procedures.  20  U.S.C.  §1415(b)(l) 
(C)(D);  34  Q.F.R.  §30a.504(a),  (b)(1) (ii);  34  C.F.R.  §104.36. 

iii.      the  right  to  an  education  in  the  least  restrictive  environ- 
ment with  maximum  possible  interaction  with  nonhandicapped 
-    peers'.  20  U.S.C.  51412(5)(B),  §1414(a)  (1)  (C)  (iv) ;  34  C.F.R. ^ 
§300.132,  300.227,  300.550-553;  and  34  C.F.R.  §104. 34(a). 

iv.      the  right  to  continuation  of  the  current  educational  place- 
ment during  the  pendency  of  any  hearing  of  appeal,  or 
during  any  proceeding  relating  to  the  identification, 

^^--r—  evaluation,  or  educational  placement  of  the  child  br  the 

provision  of  a  free  appropriat'e  public  education.  20  U.S.C. 
§1415(e)(3);  34  C.F.R.'  §300.513": 

V.      the  right  not  to  be  excluded  from,  denied  benefits,  aids, 
or  services,  or  be  discriminated  against  on  the  basis  of 
one's  actual  or  perceived  handicapped  status.  29  U.S.C. 
§794;  34  C.F.R.  §104. 4(a) (b) , 

For  students  who  have  never  been  classified  as  handicapped  or 
referred  for  evaluation: 

VI.      the  right  not  to  be  excluded  from,  ^^denied  benefits,  aids, 
'  or  services,  or  be  discriminated  against  on  the  basis  of 
one's  actual  or  perceived  handicapped  status.  29  U.S.C. 
§794,  34  C.F.R.  §104.4(a) (b) . 
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Background 

The  rights  of  children  with  special  needs  to  receive  a  publicly 
supported  education  and  not  to  be  excluded  on  the  basis  of  their  handi- 
caps have  been  recognized  by  federal  courts  on  due  process  and  equal 
protection  grounds,  e.g.  Pennsylvania  Association  for  Retarded  Citizens 
V.  Pennsylvania,  334  F.Supp.  1257  (E.D.Pa.  1971)  (Cojisent  Decree); 
modified,  343  F.Supp.*  279  (1972);  Mills. v.  Board  of  Education  of 
DistiMct  of  Columbia,  348  F.Supp.  866  (D.D.C.  1972);  Harrison  v.  Michigan, 
350  F.Supp.  0^846  (E.D.Mich.  1972);and  on  state  constitutional  and  statutory 
grounds,  e.g..  In  ^e  G.H.,  218,N.W.2d  441  (N.D.1974);  Frederick  L.  v. 
Thomas,  408  F.Supp.  832,  419  F.Supp.  960  (E.D.Pa.  1976),  aff 'd,  557  F.2a 
373  (3rd  Cir.  1977).  ,  . 

Responding  in  part  to  judicial  decisions  and  state  legislation. 
Congress  enacted  two  laws  extending  a-nd  delineating  the  rights  of  handi- 
capped students  in  areas  not  easily '^addressed  through  litigation.  Sec^tion 
504  of  the  Rehabilitation  Act  of  1973,  29  U.S.C.  §794  prohibits  discrimi- 
nation on  the  basis  of  handicap;  it  was  modeled  after  Title  VI  of  the 
Civil  Rights  Act  of 'l964',  42  U.S.C.  §2000d  and  Title  IX  of  the  Education 
Amendments  of  1972,  20  U.S.C.  §1681  et  s^ecL.      The  Education  for  All 
Handicapped  Children  Act  of  1975  (P. L.  94-142),  20  U.S.C.  §1401  et  seq. 
(hereinafter  EHCA) ,  which  amended  the  Education  of  the  Handicapped  Act 
' (P. L.  94-380;  20  U.S.C.  §§1401,  1402,  1411-1420),  established  a  grant-in- 
aid  program  for  states  willing  to  ensure  compliance  with  its  provisions. 

The  Educaticon  for  All  Handicapped  Children  Act 

The  Education  for  All  Handicapped  Chil dren^ Act,  20  U.S.C.  §1401 
et  seq. (EHCA) ^provides  federal  aid  to  reimburse  state  and  local  education 
agencies  for'  a  portioji  of  the  excess  costs  of  providing  special  education 
and  related  services  to  students  identified  as  handicapped.     No  state  or 
local  educational  agency  is  eligible  for  such  funding  unless  the  state 
education  agency  ha^  submitted  a  state  plan  insuring  that  all  handicapped 
students  residing  in  feach  respective  LEA's  jurisdiction  are  provided  all 
the  rights  and  safeguards  of  the  EHCA.     Education  agencies  are  required  to 
provide  each  handicapped  student  a  free  appropriate  education  designed 
to  ^m^et  his/her  unique  needs.    Procedural  due  process  safeguards  are  re- 
quired in  evalua^tion  and  placement  decisions,  hearings,  and  appeals. 

Section-''5Q4  of  the    Rehabilitation  Act  of  1973 

Section  504  of  the  Rehabilitation  Act  of  1973,  29  U.S.C.  §794, 
reads  as  follows: 

No  otherwise  qualified .handicapped  individual  in  the  United 
States,  as  defined  in  Section  706(6)  of  this  "title,  shall 
solely  by  reason  of  his*  handicap,  be  excluded  ,&rom  participa- 
tion in,  be.  denied  the  benefits  or,  or  be  subjected  to  discri- 
mination under  any -program  or  activity  receiving  federal^ 
financial  assistance. 
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Regulations  promulgated  pursuant  to ^Section  504,  34  C,F,R.  Part  104, 
Effective  June  3,  1977,  state  that  for  purposes  of  elementary  and  secondary 
*  schools,  a  "qualified  handicapped  person"  is: 

a  handicapped  person  i)  of  an,  age  during  which  nonhandicapped 
p^rsons  are  provided  such  services,  ii)  of  any  age  during  whi^zh 
it  is  mandacory  under  state  law  to  provide  such  services  to  ^ 
notihandi capped  persons,  or  iii)  to  whom  a  state  is  required  to 
provide  a  free  appropriate  public  education  under  §612  of  the . 
Education  of  the  Handicapped  Act,   .   .34  C.F.'R,   §104, 3(k)  (2) ; 
.  See  also  34  C.F.R.   §104. 3(j). 

* 

The'  regulations  prohibit  exclusion  and  other  discriminatory  actions  and 
require  the  provision  of  comparable  and  equally  effective  educational  bene- 
fits and  services.     As  does  the  EHCA,  the  regulations  implementing  §504  include 
i^quirements  for  identification^  evaluation  and  placement,  prwisions  of 
a  free  appropriate  education,  non-academic  services,  and  procedural  Safe- 
guards. 


i.     THE  RIGHT  TO  A  FREE  APPROPRIATE  PUBLIC  EDUCATION 

The  right  to  receive  a  full,  free,  and  appropriate  public  education 
is  embodied  in  §504  of  the  Rehabilitation  Act  of  1973,  the  EHCA, and 
their  implementing      regulations,  .34  C.F.R.   §104 . 33(a) (b) ;  20  U.S.C. 
§1401(18);  34  C.F.R.  §§300.4,  300.13,  300.14.     Handicapped  children 
withia  the  contemplation  of  the  EHCA,  20  U.S.C.  §1401(1),  have  a  "right 
to  a  free  appropriate  education"  in  every  state  which  chooses  to  receive 
financial  assistance  pursuant  to  its  requirements.     20  U.S.C.  §1412. 
See  e.g.,"  Kruelle  v.  New  Castle  County  School  District,  642  F. 2d  687 
(3rd  Cir.  1981);  Rowley  v.  Board  of  Education  of  the  Hendrick  Hudson 
School  District,  632  F,2d  945  (2nd  Cir.  1981)  affirming  483  F.Supp.  536 
(S.D.N.Y.  1980).     Courts  have  also  construed  §504  to  provide  a  private 
cause  of  action  for  the  enforcement  of  the  right  of  handicapped  children 
to  a  free  appropriate  education.  E.g,  S-1  v.  Turlington,  635  F.2d  342 
(5th  Cir.  1981);  Tatro  v.  State  of  Texas,  625  F.2d  557  (5th  Cir.  1980); 
Boxall  V.  Sequoia  Union  High  School  District,  464  F.^upp.  1104  (N.D. 
Cal.  1979). 

The  federal  courts  have  enjoined  school  districts  from  expelling  or 
constructively  excluding  handicapped  studeiyts  for  "misbehavior."  In  part, 
these  decisions  were  based  on  a  finding  5¥\p  violation  of  a  handicapped 
student's  right  to  a  free  appropriate  education.     Stuart  v.  Nappi, 
443  F.Supp.  1235  (D.Ct.  1978);  Howard  S.  v.  Friendswood  Independent ^School 
District,  454  F.Supp.  634  (S.D.Tex.  1978);  Doe  v.  Koger,  480  F.Supp. 
225  (N.D.Ind.  1979);  S::!  v.  Turlington,  No.  78-8020-Civ-CA-WPB  (S.D. 
Fla.  June  15,  1979),  affirmed,  635  F.2d  342  (5th  Cir.  i'981);  Doe  v.  Maher, 
No.  C-80-4270-MHP  (N.D. Cal.,  Dec.  12,  1980);  Sherry  v.  New  York  State 
Education  Dept.,.  479  F.Supp.  1328  (W.D.N.Y.  1979).   But  see,  McCowen  v.  Hahn, 
No.  78C  4233  (N.D. 111.,  July  27,  1980),  3  EHLR  553:131,  134-135,  135  n.9,  ^ 
(The  statutory  scheme  of  the  EHCA  creates  no  substantive  rights  on  \>\ 
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behalf  of  individual  plaintiffs  other  than  the  procedural  rights  guarantee'cl 
by  20  U.S.C.§1415);  H.R.  v.  Hornbeck,  524  F.Supp.  215  (D.Md.  1981). 

Stuart  V.  Nappi,  supra,  an  injunction  was  issued  prohibiting  the 
expulsion  of  a  learning  disabled  student- with  a  history  of  behavioral 
problems.     The  court  ruled  that  , any  non-emergency  exclusion,  regardless 
of  whether  it  was  for  behavior  related  to  the  handicapping  condition, 
would  deprive  a  handicapped  student  of  her  right  to  an  "appropriate 
education. " 

The  only  instance  in  which  the  Stuart  court  stated  that  an  expulsion  ^ 
is  permitted  under  the  EHCA  is  in  an  emergency  situation  necessitated  by 
health,  safety  or  substantial  disruption  issues.     443  F.Supp.  at  1242. 
An 'emergency  situation  is  defined  as  one  in  which  (1)  the  student  is 
violent^  and  presents  an  ongoing  danger  or  threat  of  physical  injury  to 
himself /herself  or  others  or  where  the  student's  conduct  is  so  disruptive 
over  a  lengthy  period  of  time  that  normal  classroom  activities  cannot 
possibly  continue;  and  (ii)  this  ongoing  threat  of  injury  or  disruption 
cannot  be  reduced  or  elimijciated  by  less  exclusionary  means.  See  In  re 
John  K. ,  Mass.  Dept.  Spec.  Educ,  Div.  Spec.  Ed.  Bureau  of  Special  Ed.' 
Appeals  #2494  (a  single  incident  of  disruptive  behavior      student  assault 
on  a  teacher  -  followed  by  the  student's  voluntary  discussions  of  the 
incident  with  another  faculty  person  cannot  sustain  a  finding  that  this 
student  is  dangerous  to  himself  or  others  or*  substantially  disrupti^se)  . 

Other  federal  courts  have. held  that  handicapped  students  may  be* 
subject  to  short-term  non-emergency  suspensions  for  up  to  10  days  without 
triggering  their  rights  to  the  procecbural  safeguards  of  20  U.S.C.  §1415. 
Stanley  v.  School  Administrative  Unit  No. 40,  Milford-Mount- Vernoji,  No.  80-9-D 
(D.N.H.,  Jan.   15,  1980) (Proposed  21  day  suspension  limited  by  court  to 
10  days;  the  evidence  did  not  show  that  plaintiff's  disruptive  behavior 
was  caused  to  a  substantial  aegree  by  his  handicap  or  by  his  current 
placement);  Board  of  Education  of  the  City  of  Peoria  v.  Illinois  State 
Board  of  Education,  531  F.Supp.  148  (CD.  Ill .  ^1982)  (Five  day  suspension 
is  neither  an  expulsion  from  nar  termination  of  special  education.  "Any 
theory  that  some  harm  of  the  brief  interuption  of  classroom  v^ork  could 
outweigh  the  educational  value  of  the  suspension  here' c^n  only  be  recog- 
nized as  pure  imagination,  or  a  feeble  attempt  at  rationalization  of  a 
preconceived  notion  that  handicapped  students,  v/hatever  the  degree  of 
Jiandicap,  are  free  of  classroom  discipline.") 

Students  facing  possible  suspension  are  entitled  to  procedural 
due  process.  Goss  v.  Lopez,  419  U.S.  565  (1975).     Where  an  emergency 
situation  justifies  a  delay  in  the  normal  hearing  procedures  for  a 
suspension,  a  preliminary  hearing  must  be  held  as  soon  as  practicable*; 
and  in  no  case  later  than  72  hours  after  the  removal  of  the  student  from 
his/her  regular  educational  placement.  See  §§IX-XI,  "Procedural  Rights." 

Continuance  of  the  suspension  shall  be  permitted  only  so  long  as 
the  emergency  situation  exists.     In  no  event  should  a  student  with  an 
I.E. P.  or  pending  an  evaluation  of  appeal  be  suspended  for  more  than 
10  days  cumulatively  or  consecutively  in  a  school  year. 
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Mattie  T.  v>  Holladay,  No,  DC-75-31-S  (N.'D.Miss..,  July  28,  1977) 
(granting  plaintiff's  motion  for  s.ummary  judgment)  (memorandum  decision 
and  orders) (Clearinghouse  No.  15,299),  provides, that  a  child  may  only 
be  removed  from  a  special  education  program  for  behavior  reasons,  re- 
gardless of  the  cause  of  the  behavior,  when: 

the  child's  behaviar  represents  an  immediate  physical  danger 
to  him/herself  or  others  pr  constitutes  a  clear  emergency 
within  the  school  such  that  removal  from  s'^chool  is  essential. 
Such  removal  shall  be  for  no  more  than '3  days  and  ^hall  trigger 
^^a  formal  comprehensive  review  of  the  child's  I.E. P.     If  there 
is  disagreement  as  to  the  appropriate  placement  of  the  child, 
the  child's  parents  shall  be  notified. in  writing  of  th^ir 
'  right  to  a  SPED  impartial  due  process  hearing.    .Serial  3-day 
removals  from  SPED  are  prohibited.^      "  * 

To  summarize  the  claim  here,   (1)  the  handicapped  student  has  the 
fight  to  a  free  appropriate-  education  under  the  statute;   (2)  any 
suspension  or  expulsion  is  a  deprivation  of  that  education  (see  Goss 
V.  Lopez,  supra,  419  U.S.  at  576),  regardless  of  whether  the  exclusion 
is  for  handicapped-redated  conduct;  and  (3)  therefore,  any  deprivation 
of  .that  right^.to  educatioTi  should  be  as  minimal  as  possible  —  i.e., 
limited  to  the  emergency  exception  under  Stuart  and  Mattie  T. 


ii.   the  right  to  have  any  change  in  placement  occur' 
 Through  prescribed  procedures  ^  ' 

Pareni^s  must  be  notifie^d  in  writing  within  a  reasonable  time  before 
a  school  district  proposes  to  change  the  placement  of  a  handicapped 
stud'ent.  20  U.S.C.  §r415(b)  (1)  (C)  ;  34  C.F.R.  §300. 504(a);  34  C.F.R.  ^ 
§104.36.     The  notice  must  explain  "kll  procedural  rights  available  to 
the  parents  and  describe  the  proposed  action,   the  basis  for  the  school's 
decision,  «other 'options  considered,  and  the  reasons  for  their  rejection. 
This  notice  must  be  compij^hensible  to  the  parents,  be  in  the  parent's 
native  language  unless  clearly  hot  feasible,  and  be  otherwise  effectively 
communicated 'Wh'fS re  the  parent's  mode  of  communication  is  not  a  written 
language.     20^U.S.C.  §1415(b) (1) (D>;  34  C.F.R;  §300.505. 

The  members  of  the  child J s  I.E. P.  team  must  reconvene  to  review  the 
student's  current  I.E. P.  and  to.  consider  other  available  placement  options 
34  C.F.R.  §300.533.     The  school . district  must  make  a  concerted  effort 
to  ensure  parental  participation,  including  proper  notification  of  the 
meeting,  agreement;  in  sched.uling,  alternative  means  of  participation, 
and  actions  to  insure  that  the  parent  understands  the  proceedings. 
If  warranted,  or  if  the  child's  parent  or  teacher  requests  it,  the  child 
for  whoiu  a  change  of  placement*^  is  being  considered  shall  also  be  re- 
evaluated. 34  C.F.R.  §300.534. 
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Parental  consent  is  not  required  in  changing  the  placement  of  a 
handicapped  student  who  is  receiving  special  education  services  to 
a  more  restrictive  placement.    However,  the  parent, after  receiving 
notice  of  the  proposed  change  of  placement,  has  a  right  to  complain 
about  the  educational  placement  or  the  provision  of  a  free  appropriate'^ 
public  education  to  the  child.     20  U.S.C.  §1415(b) (1) (E) .  Furthermore, 
t|ie  parent  has  the  right  to  an  impartial  hearing  concerning  any  complaint 
or,  inter  alia,  any  proposal  to  change  the  placement  of  his/her  child  or 
the  provision  of  a  free  appropriate  public  education  to  such  child. 
20  U.S.C.  §1415(b)(2);  34  C.F.R.  §300. 506(a);  34  C.F.R.  §104.36.  See 
Mills  (supra)   (due  process);  Hairston  v.  Drosick,  423  F.Supp.  180 
(S.D.Va.  1976) (due  process) ;  Howard  S. ,  supra  (§504  and  due  process);  ^ 
Mattie  T.  v.  Holladay, " No.  DC  75-31-S  (N.D.Miss.,  July  28,  1977,  granting 
plaintiffs'  motion  for  summary  judgment) (EHCA) . 

A  "change  in  placement"  in  the  context  of  the  EHCA  and  it^ regu- 
lations^ has  been  construed  as  an  expulsion  or  other  exclusion  from  the 
student's  educational  placement  for  mo^re  than  10  school  days  in  a 
school  year.  Stuart  v.  Nappi,  supra,  443  F.Supp.  at  1242-43;  '^^S-1  v. 
Turlington,  supra,  635  F.2d  at  348;  Doe  v.  Maher,  No.  C-80-4270 
(N.D.C^l.  Dec.  ^2,  1980) (state  statute    limits  suspension  to  5  4ays) ; 
see  also  Sherry  v.  New  York  State  Education  Dept.,  479  F.Supp.  1328  c 
(W.D.N.Y.  1979) (Indefinite  suspension  of  a  legally  blind  and  deaf  student 
who  suffered  from  brain  damage  and  emotional  disorder  which  made  her 
self-abusive  constituted  a  change  in  educational  placement  within  the 
meaning  of  §1415);  Doe  v.  Koger,  480  F.Supp.  225  (N.D.Ind.  1979) (Indefi- 
nite suspension  pending  formal  expulsion  is  a  change  in  placement  in 
violation  of  EHCA);  Blue  v.  New  Haven  Board  of  Education,  Civ.  No.  .N81~41 
(D.Conn.  March  23,  1981)<Exclusion  for  more  than  10  consecutive  days 
is  tantamount  to  expulsion;  plaintiff  is  being  denied  his  right  to  remaj,n 
in  -his  current  educational  placement  durirfg  the  pendency^  of  his  special 
education  complaint)  .  See  §VIII.D.  /'Disciplinary  Transf  er,  ""^p.316. 


Referring  to  the  statutory  provisions  described  above,  the  Stuart 
court  noted  that  the  EHCA  prescribes  a  procedure  ^-for  transferring  dis- 
ruptive students  .to  more  restrictive  placements  when  their  behavior 
significantly ' impairs  the  education  of  other  children.    Any  change  in  a 
handicapped  student's  placement  must  be  made  by  a  professional  team  with 
parental  participation,  after  consideration  of  the  range  of  available 
placements  and  the  student's  particular  needs.     443  F.Supp.  at  1243. 
Accordingly,  the  court  rciled  that  the  "expulsion  of  handicapped  children 
.   .   .is  inconsistent  with  the  procedures  established  by  the  Handicapped 
Act  for  changing  the  placement  of  disruptive  children."  443  F.Supp.  at 
1243.    As  noted  above,   the  Act  does  not  preclude  school  authorities  from 
dealing  with  emet^gency  situations  by  suspending  handicapped  students. 
443  F.Supp.  at  1242-43.  ^ 
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Agreeing  with  lHb  principles  set  forth  by  the  district  court  in 
Stuart,  the  Court  of  Appeals  in  S^. expressly  held  that  "a  termination 
of  educational  services,  occasioned  \>y  an  expulsion,  is  a  change  in  edu- 
cational placement,  thereby  invoking  the  procedural  protections  of  the^ 
[EHCA],J*  S-1  V.  Turlington,  supra  at  348.  '       c  ^ 


The  Court  of  Appeals  further  stated  that  an  "expulsion  is  still  a     '  \ 
proper  disciplinary  tool  under  the  JEHCA]  and  Section  504  when  the  proper 
procedures  are  utilized  and  under  the  proper  circumstances."  _Id.  at  348. 
However,  educational  services  must,   the^  court  emphasized,  continue  to  be 
provided  during  the  expulsion  period. 

The  apparent  ambiguity  between  these  latter  two  rulings  can  be- 
clarified.  "Expulsion,"  as  the  term^is  used  by  the  court,  refers  to  any 
exclusion  or  removal  of  a  haridicapped  student  from  his/her  current  educa- 
tional placement.     This  definition  is  consistent  with  the  appellate  court's, 
ruling  that  an  expulsion  constitutes  a  change  in  educatio^  placement 
triggering  the  procedur^al  protections  of  the  EHCA.     Any  attempt  by 
school  districts  to  argue  that  the  court's  ruling  permits  their  providing 
only  homebound  tutoring  should  be^  susceptible  to  challenge.     In  most 
instances,  school  districts  will  be  unable  to  show  thac  the  student  is 
being  provided  an  appropriate  education  in  the  "least  restrictive  environ- 
ment" as  required  under  the  change  i'U  placement  procedure's.  See,  e.g. 
Blue  V.  New  Haven  Board  of  Education,  supra  (defendants'  action  of  placing 
plaintiff  oxv-homebound  instruction  pending  an  expulsion  hearing  deprives 
him  of  .his  right  to  an  education  in  the  least  restrictive  environment 
and  imposes  a  severe  limitation  on  plaintiff's  academic  and  social  development 

To  summarize  the  claim  here,  exclusion  beyond  ten  days,  regardless  of 
the  treason,  is  sufficiently  lengthy  to  amount  to  a  removal  from  the  student's 
current  placement,  and  can  therefore  be  accomplished  only  through  the  proper 
change-in-placement  procedures,  including  a  determination  that  the  current 
placement  is  no  longer  the  least  restrictive  (see  iii) ,  development  of  a  new 
plan  for  appropriate' education  in  the  least  restrictive  environment,  and 
protection  of  educational  status  pending  the  proceedings  (see  iv) . 


111. 


THE  RIGHT  TO  AN  EDUCATION  IN  THE  "LEAST.  RESTRICTIVE  ENVIRONMENT" 


Both  the  EHCA  and, §504  guarantee  handicapped  students  the  right  to 
participate  in  regular  classroom  and  extracurricular  activities  with 
non-handicapped  students  to  the  greatest  extent  practicable  while  receiving 
an  appropriate  education.  20  U.S. C.   §§1412(5) (B) ,  1414 (a) (1) (C) (iv) ;  34 
C.F.R.  §§300.132^  300.227,  300. 550- . 553,  34  C.F.R.  §104.34,  104.4(b)(1) 
(iv)(3).r  The  EHCA, which  describes  this  right  in  terms  of  the  "least  re- 
strictive environmei|t,"  requires  assurance  by  state  and  local  education  ^ 
agencies  that  "special  classes,  separate  schooling,  or  otKer  removal  of 
handicapped  children  from  the  regular  education  environment  occurs  only 
when  the  nature  or  severity  of  the  handicap  is  such  that  education  in 
regular  classes  with  the  use  of  supplementary  ai'ds  and  services  cannot  be 
achieved  satisfactorily."  The  language  of  34  C.F.R.   §104. 34(a)  is  very  simMar, 

* 

The  importance  of  this  right  to  be  "mainst reamed"  to  the  greatest 
extent  pract;icable  has  been  recognized  by  the  courts.     In  Hairston  v. 
Drosick,  supra,  the  court  found  that  the  exclusion  of  a  handicapped  child 
from  a  regular  classroom,  except  as  a  last  resort  where  the  educational 
needs  of  a  child  cannot  otherwise  be  met,  violates  the  provisions  of  §504. 
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It  is  an  educational  fact  that  the  maximum  benefits  to 
a  child  are  received  by  placement  in  as  normal  an  environment 
as  possible.   .   .A  child  has  to  interact  in  a  social  way  with 
its  peets  and  denial  of  this  opportunity  during  his  minor 
years  imposes  added  lifetime  burdens  upon  a  handicapped 
,  individual.    423  F.Supp.  at  183-84. 

See  also  P.A.R.C. ,  supra,  343  F.Supp.  at  307;  Mills,  supra,  348  F.Supp. 
at  880;  Campbell  y.  Talldega  County  Board  of  Education,  518  F.Supp.  47,  55-56 
(N.D.Ala.  1981);  Brown  v.  D.C.  Board  of  Education,  C.A..No.  78-1646 
(D.D.C.  1978);  3  EHLR  551:101.     '  ' 

Courts  have  relied  on  the  "least  restrictive  env^ironment"  requirement 
as  a  basis  for  enjoining  disciplinary  or  other  exclusionary  proceedings 
against  handicapped  students^ "  Stuart  v.  Nappi,  supra,  443  F.Supp.  at  1240, 
1242-43;  Howard  S.  v.  Friend'swood  Indep.Sch.  Dist.,  supra,  454  F.Supp. 
at  642;  Blue  v.  New  Haven  Board  of  Education,  supra.  Slip. Op.  11,  16-17, 
18-19.     See  also  P-1  v.  Shedd,  C.A.  No.  H-78-58,  D. Conn.  (Consent  Decree, 
March  23,  1979);  3  EHLR  551:165;  Mat  tie  T.  v.  Holladay ,  'C  .A.  No.  DC-75-31-S,' 
N.D.Miss.   (Consent  Decree,,  February  22,  a979)  .  Cf. .  Southeast  Warren  Community 
School  District  v.  Department  of  Public  Instruction,  No.  231/63181  (Sup.  , 
Ct.  Iowa  1979) (LEA  authorized  by  state  statute  to  expel  handicapped  student 
provided  certain  procedures  are  followed  prior  to  expulsion,  including  re- 
evaluation  of  student  by  Hiagnostic  team,  report  and  recommendation  of 
team  t'o.  school  board,  and  following  full  hearing  by  school  board,  a  deter- 
mination as  to  whether  an  alternative  placement  will  meet  needs  pf  student. 
Expulsion  is  last  resort  when  no  reasonable  alternative  placement  is  avail- 
able. Slip. Op.  12-13). 

In  Stuart  vl  Nappi,  supra,  the  court  determined  that  plaintiff,  if 
expelled,  would  suffer  irreparable  harm  because  she  would  be  precluded 
from  participating  in  any  special  education  programs  offere4  at  the  school. 
Her  placement  options  would, ^ the) court  indicated,  be  restricted  to  private 
school  or  to  homebound  tutoring.*  .The  court  expressed  concern  that  if  the 
former  were^  unavailable,  plaintiff's  education  would  be  reduced  to  homebound 
tutoring,  which  "can  only  serve  to  hinder  plaintiff's  social  development 
and  perpetuate  the  vicious  cycle  in  which  she  is  caught.'"  Id.  443  F.Supp. 
at  1240.     See  also-  S-1  v.  Turlington,  supra,  635  F.2d  at  348;  Blue  v.  New 
Haven  Board  of  Education,  supra.  Slip. Op..  16-19. 

The  court  specifically  noted  that  the  Handicapped  Act  establishes  pro- 
cedures which  replace  expulsion  as  a  means  of  removing  handicapped  children 
from  school  if  they  become  disruptive.     The  comment  to  34  C.F.R.  §300.552 
concerning^  least  restrictive  placements  quotes  the  analysis  of  the  -§504 
regulations,  34  C.F..R.  Part  104-  Appendix  A,  subpart  D,  para. 24  [34  C.F.R. 
§104.34]  which  states: 

.   .   .it  should  he  stressed  that,  where  a  handicapped  child  is  so 
disruptive  in  a  regular  classroom  that  the  education  of  other 
students  is  significantly  impaired,  the  needs  of  the  handicapped 
child  cannot  be  met  in  that  environment.    Therefore  regular  place- 
ment would  not  be  appropriate  to  his  or  her  needs.   .  . 
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The  court  -ruled  that  the  right  to  a  "least  restrictive  environment" 
is  implemented,  in  part,  by  requiring  schools  to  provide  a  continuum  of 
alternative  education  placements,  through  which  each  child  receives  an 
education  appropriate  to  his/her  "^individual  needs  while  maximizing  inter- 
action with  non-handicapped  peers,     Tlierefore,  the  court  determined  that 
expulsion  would  deny  plaintiff,  a  handicapped  student,  her  right  to'' interact 
with  her  peers  in  an  education  program  in  the  least  restrictive  environment. 
The  court  stated:-  '  ,  * 

An  expulsion  has  the  effect  n&t  only  of  changing  a^  student's 
placement,  but  also  of  restricting  the  availability  of  alter- 
native placements.    For  example,  pl?aintiff 's  expulsion  may 
well  exclude  her  from  a  placement  that  is  appropriate  for  her 
academic  and  social  development.'    This  result  flies  in  the  face  ^• 
of  the  .explicit  mandate  of  the  Handicapped  Act  which  requires 
'     that  all  placement  decisions  be  made  in  conformity  with  ^  child's 
right  to  an  education  in  the  least  restrictive  environment. 
Id.  443  F.Supp.  at  1242-43. 

^  \  * 

,The  Stuart  court  held  that  the  provisions  , requiring ^a  free  appro- 
priate education  in  th^  least  restrictive  environment  foreclosed  expulsions 
and  limited  suspensions  to  emergency  situations;  and  in  no  case  could  a 
student  b4  excluded  for  more  than  10  days  without  constituting  a  change  of 
placement  to  be  effectuated  in  accordance  with  the  prescribed  procedures 
of  the..EHCA,  20  U.S.C.  §§1415(b)  (l)'(C) ,  1415(b)(1)(D);  34  G.F.R.  §§300. mfa), 
300.50'5,  300.533,  300.534.     See  Doe  v.  Koger,  supra,  at  228  (school  receiving 
EHCA  funds  is  prohibited  from  expelling  students  whose  handicaps  cause  them 
to  be  disruptive;  it  is  allowed  to  transfer  the  disruptive  student  to  an 
appropriate,  more  restrictive  environment). 

An  emergency  situation  indicates  that  issues  of  health,  safety,  or 
substantial  disruption  are  involved,  i.e.,  a  child  is  dangerous  to  himself 
or  others,  or  his/heii^ehavior  is  ongoing  and  so  disruptive^  that  it  is 
significantly  impairing  the  education  of  other  children  in  the  classroom. ^ 
In  this  limited*  instance,  school  officials  are  not  precluded  from  suspending 
a  student  (see  comment"  to  34  C.F.R.  §300.513;  42  Fed. Reg.  42,473,  42,496 
[1977]),  but  not  for  more  than  10  school  days  in  an  academic  year.  More- 
over, for  an  emergency  suspension  to  be  warranted,  all  less  restrictive^ 
alternatives  for  dealing  with  the  handicapped  child  must  have  been  considered, 
tried,  or  rejected  as  inappropriate.   (See  34  C.F.R.  §300.505).  To  comply  with 
the  least  restrictive  environment  requirements,  an  emergency  exclusion  must 
be  the  last  resort  for  eliminating  the  substantial- disruption  or  the  danger 
to  health  or  safety. 
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iv.     THE  RIGHT  TO  COOTINUE  IN  ONE'S  CURRENT  EDUCATIONAL  PLACElMENT 
DURING  ANY  PROCEEDING  CONDUCTED  PUR'SUANT  TO  20  U.S.C.  §1415 

Section  20  U.S.C.   §1415(e)(3)  of  the  Handicapped  Act  states: 
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During  the  pendency  of  any  proceedings  conducted  pursuant 
to  this  section,  unless  the  state  or  local  education  agency 
and  the  parents  or  guardian  otherwise  agree,  the  child  shall 
&         remain  in  the  then  currejxfe Educational  placement  of  such  child, 
or,  if  applying  for-'initial  admission  to  a  public  school  .shall, 
with  the  consent  of  the  parents  or  guardian,  be'  plaped-y^ipr  the 
public  school  program  until  all  such  proceedings    have  been 
completed,   (emphasis  added). 

This  section  includes  provisions  concerning  any  proposal  to  initiate  or 
change,  or  refusal  to^  initiate  or  change  the  identification,  evaluation,  or 
^       placement  of  the  child  'or  the  provision  of  a  free  appropriate  public 
education.     20  U.S.C.  51415(b)(1)".     It  also  provides  that  a  parent  is 
entitled  to  complain  "with, respect  to  any  matter  relating  to  the  identi- 
fication, evaluation,  or  educational  placement  of  the  childj"  or  the  provision 
of  a  free  appropriate  public^/^educatibn  to  such  child,'"  20  U.S.C.  §1415 
(b)('l)<E);  that  the  parent  has  a  right  to  a  hearing  concerning  any  complaint 
or,  alternately,  conberning  any  proposal  to  initiate  or  change  or  refusal 
to  initiate  or  change  the  identification,  evaluation,  or  educational  place- 
ment of  the  child, or  the  provision  bf  a  free  appropriate  education.  2p  U.S.C. 
§1415(b)(2).     Other  provisions  concern  procedural  safeguards,  appeals  and 
judicial  actions. 

B^sed  on  the  statutory  language  of  20  U.S.C.  §1415(e)(^.,  quoted 
above,  it  seems  clear  that  the  right  to  remain  in  one's  curij^t  educational 
placement  encompasses  children  once  they  are  referred  for  an  evaluation 
though' they  have  not  be^n  identified  as  handicapped  under  the  Act.  However, 
the  regulation  [34  C.F.R.  §300.513]  is  under inclusive  in  requiring  that  the 
status  quo  be  maintained  "[djuring  the  pendency  of  any  administrative  or 
judicial  proceeding  regarding  a  complaint  unless  the  parents  of  the  child 
agree  otherwise.   T"."  (qnphasis  added) 

Public  policy  favors  the  statutory  construction.     Given  the  purpose 
and  intent  of  the  law  and  the  nature  and  scope  of  the  evaluation  require- 
ments, it  makes  no  sense  to  change  the  placement  of"  a  student  who  has  been 
referred  for  an  evaluation  for  special  education  services  during  the  evalua- 
tion process.     See  Rodriguez  v.  Bd.  of  Ed.  of  Cato-Meridian  Central  School 
District,  C.A.  N0.8O-CV-IOOT  (N.D.N.Y.,  Dec.  18,  19§0) (TRO  issued  prohi- 
biting LEA  from  excluding  epileptic  plaintiff  not  referred  or  classified 
from  current  placement);  but  see,  Mrs.  A. J.  v.  Special  School  District  No.  1, 
478  F.Supp.  418  (D.Minn.  1979) (15  day  suspension  of  student  with  evaluation 
pending) . 

A  complaint  filed  under  20  U.S.C.  §1415(b) (1) (E) ,  whether  challenging 
the  suspension  of  a  stu^lent  who  has  been  referred  for  an  evaluation  under 
the  EHCA  or  §504,  or  the  identification,  evaluation  or  program  of  said 
student,  entitles  the  parent  to  a  hearing.     20  U.S.C.  §1415(b)(2);  34  C.F.R. 
§300. 506(a);  34  C.F.R.  §104.36.    And  during  the  pendency  of  the  complaint 
proceedings,  the  child  is  entitled  to  continue  in  his/her  current  educational 
placement.     20  U.S.C.  §1415(e)(3);  34  C.F.R.  §300.513;  Howard  S.  v.  Friendswood 
Indep.  Sch.  Dist.,  supra,  454  F.Sup^y''"at\642;  Stuart  v.  Nappi,  supra, 
443  F.Supp.  at  1241-42,  Blue  v.  New  HavenjBd.  of  Educ,  supra.  Slip. Op. 
13-15;  cf .  Mrs.  A.J,  v.  Special  School  Blstrict  No.  1,  supra,  478  F.Supp. 
at  432  n.l3  (parental  objection  to  change  in  placement  required  by  state 
law  not  filed;  nor  a  complaint  under  §1415  to  challenge  suspension). 
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The  conflict  between  20  U.S.C.  §1415(e)(3)  and  the  disciplinary  pro- 
cedures of  public  schools  is  addressed  by  DREW  in  a  comment  to  the  regu-    •  , 
lations.     In  essence  this  comm,ent  states  that  while  a  child's  placement 
may  not  be  changed  during  the  pendency  of  any  complaint  proceedings,  a 
scho^district  is    not  precluded  from  using  its  normal  procedures  for 
dealing  with  children  who  are  endangering  themselves  or  others.  [See 
conmient  to  34  C.F.R.  §300.513,  42  Fed. Reg. ,  42, 473,  42,512  (3977)]. 
Acknowledging  that  suspensions  may  be  imposed^  to  deal  witlj  emergency 
situations  involving  health,  safety  or  substantial  disruption  issues, 
the  Stuart  court  expressly  found  "no  indication  In  either  the  regulations 
or  the  comments  thereto  that  schools  should  be  permitted  to  expel  a  handi- 
capped child  while  a  special  education  complaint  is  pending.'     443  F.Supp. 
at  1242.     On  the  other  hand,  an  emergency  suspension  will  not  constitute  ' 
aschange  of  placement  under  the  EHCA,  provided  that  no  student  is  excluded 
unde-r  the  emergency  provisions  for  more  than  10  school  days  cumulatively 
in  a  school  year.     See  also  S:±  v.  Turlington,  No.  78-8020-Civ-CA'-WPB 
(S.D.Fla.,  June  15,  1979);  3  EHLR  551:211,  213  (disciplinary  proceedings  do 
not  supersede  the  rights    of  handicapped  students  under  the  EHCA) , 
affirmed,  635  F.2d  342. 

To  summarize  the  claim  here,  during  the  pendency  of  any  proceedings 
(including  change-of-placement  proceedings) ,  the  student  should  remain 
in  his/her  current  placement,  except  under  the  emergency  conditions 
described  above. 


v      RIGHT  NOT  TO  BE  PUNISHED  ON  THE  BASIS  OF  HANDICAP  OR  FOR 
THE SCHOOL'S  FAILURE  TO  PROVIDE  AN  APPROPRIATE  EDUCATION 


School  authorities  may  not  apply  suspension  policies  or  other, 
disciplinary  sanctions  to  handicapped  students  or  students  referred  for 
evaluation  when  the  conduct  for  which  the  measures  are  being  considered 
is  an  element  of,  or  related  to,   the  student's  handicap  or  is  the  result 
of -an  inappropriate  or  inadequate  educational  program  or  placement.  Any 
such  action  would  be  challengeable  under  the  statutory  entitlements  of 
the  EHCA,  the  nondiscrimination  provisions  of  §504,  and  the  equal  protection 
and  due  process  clauses  of  the  Fourteenth  Amendment. 


^  (a)     CONDUCT  RELATED  TO  HANDICAPPING  CONDITION 

When  a  suspension  or  disciplinary  sanction  is  challenged  by  a  student 
classified  as  handicapped  or  referred  for  evaluation  on  the  basis  of  his/ 
her  statutory  entitlements  (described  in  #'s  i-iv  supra),  it  should  be 
argued  that  it  is  not  necessary  to  demonstrate  or  prove  a  nexus  between 
•  the  student's  conduct  and  his/her  handicapping  condition.     See  Stuart  v. 
Nappi,  supra;  Howard  S.  v.  Friendswood  Indep.     School  District,  |u£ra  .  But 
^;irs-l"C^urlington,  635  F.2d  at  348-349;  Doe  v.  Koge_r_,  480 -F. 2d  at 
229''rBefore  a  disruptive  handicapped  child  can  be  expelled,  it  must  be 
determined  whether  the  handicap  is  the  cause  of  the  child  s  propensity 
to  disrupt.   .   .and  this  issue  must  be  determined  through  the  change  in 
placement  procedures  required  by  the  Handicapped  Act.  ) 

The  Stuart  court  determined  that  any  exclusion  except  in  an  emergency 
situation'Z;^iiiIituted  a  denial  of  the  plaintiff  s  right  to  free  appropriate 
public  educ^ition  regardless  of  whether  the  student's  conduct  was  related 
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to  her  handicapping  condition.     In  S-1  v,  Turlington,   the  lower  court 
tound  it  unnevessary  t.o  determine  whether  a  handicapped  student  may  ever 
be  expelled  for  misconduct  unrelated  to  his  handicap.     However,  the  Court 
of  Appeals?  ruled  that  expulsion  is  "a  proper  disciplinary  tool"  under  the 
EHCA  and  §504,   but  only  v/hen  the  change  ,  of  placement  procedures  have  been 
complied  with.    (See  il  above).     The  court  emphasized  that  an  appropriate 
education  must  continue  to  be  provided  during  the  period  in  which  the 
child  is  excluded  from  his/her  current  educational  program.     Moreover,  the 
court  ruled/the  burden  is  on  state  and  local  school  officials  to  raise 
the  question  of  whether  a  student's  misconduct  is  a  manifestation  of  his/ 
her  handicap.,     id.  6  35  F.2d  at  348-49, 

Strategically,  plaintiffs  classified  as  handicapped  or  referred 
for  evaluation  should  always  challenge  disciplinary  suspensions  or  other 
sanctions  on  the  basis  of  their  statutory  entitlements  (following,  the 
court's,  analysis  in  Stuart,  supra) ,     Hov/ever,  when  a  strong  nexus  exists^ 
the  student  should  cilsi)  argue  under  §504,   29  U.S.C.   §794,   that  s/he  is  being 
discriminated  against  on  the* basis  of  his/her  haadicap.     For  example, 
children  \ifho  have  been  identified  as  emotionally  disturbed  may  be  less 
able  to  control  frustration  or  anger  than  other  children  and  may  engage  in 
disruptive  behavior,   interrupt  and  challeng^,.,.iiuiitbrity  figures;  children 
who  are  mentally  retarded  may  have  poor  social  adjustment  skills  which 
are  related  to  their  handicap. 

Section  504  of  the  Rehabilitation  Act  prohibits  by  its  very  terms 
any  recipient  of  federal  financial  asssistance  from  discriminating  against 
a  handicapped  person  [or  a  person  considered  or  treated  as  handicapped] 
on  the  basis  of  his/her  handicap,^  29  IJ.S.C.   §794,   34  C.F.R.   §104. 3(j). 
Regulations  implementing  §504  make  clear  that  no  handicapped  person  should 
be  denied  an  appropriate  education  "regardless  of  the  nature  and  severity 
of  the  person's  handicap,"  34  C.F.R.  §104.33(a);  see  Hairston  v.  DrOsick, 
supra,   423  F.Supp.  at  184;  Mattie  T.  v.  Holladay,  C.A.  No.  75-31-S 
(N.D.Miss.,  July  28,  1977) (memorandum  decision  and  orders);  Howard  S,  v. 
Friendswood  Indep.  Sch.  District,  supra;   that  an  "appropriate  education" 
must  be  designed  to  meet  individual  educational  needs  of  handicapped 
persons  as  adequately  as  the  needs  of  nonhandicapped  persons  are  met.   ,   .  ," 
34  C.F.R.  §104. 33(b);  and  that  such  education  must  be  provided  with  non- 
handicapped  students  to  the  "maximum  extent  appropriate."  34  C.F.R. 
§104.35.    While  thes^  provisions  reflect  the  legislative  intent  not  to 
treat  handicapped  persons  disparately,  other  implementing  regulations 
contain  explicit  nondiscrimination  language.     Specifically,   34  C.F.R. 
104.4(b)(1)  provides  that  a  school  may  not  on  the  basis  of  handicap: 

i)  Deny  a  qualified  handicapped  person  the  opportunity  to  parti- 
cipate in  or  benefit  from  the  aid,   benefit,   or  service. 

vii)   .   ,    ,   limit  a  qualified,  handicapped  perso^^n  the  enjoyment 
of  any  right,  privilege,  advantage,  or  opportunity  enjoyed 
by  others  receiving  an  aid,  benefit  or  services. 


In  S-1  vi!  Turlington,  the  school  defendants  conceded  that  handicapped 
students  cannot  be  expelled  for  misconduct  which  is  a  manifestation  of 
the  handicap  itself,  but  argued  that  this  principle  be  limited  to  those 
students  claSwSified  as  "seriously  emotionally  disturbed."    The  district 
court "ruled  that  "such  a  generalization  is  contrary  to  the  emphasis 
which  Congress  has  placed  on  an  individualized  eX^aluation  and  consideration 
of  the  problems  and  needs  of  handicapped  students."  Ld.,  pp.  3-4.     No  ade- 
quate determination,   the  court  noted,  was  ever "made  as  to  whether  such 
a  relationship  existed  between  the  handicaps  of  the  expelled  plaintiffs  and 
their  behavioral  problems.  »  Only  in  the  instance  of  one  of  the  7  expelled 
students  had  a  finding  been  made  that  his  misconduct  was  unrelated  to  his 
handicap.     The  court  noted,  however,  that  this  determination  was  madeo by 
school  board  officials  "who  do  ncjt  have  the  expertise  necessary  to  make 
such  a  determination."  I^. ,  p.  4;  affirmed,  635  F.2d  at  346-47.  -  Compare 
Stanley  v.   School  Administrative  Unit  No.  40,  supra,  3  EHLR  552:390, 
393  (The  court  is  unable  to  conclude  that  plaintiff  will  succeed  on  his 
substantive  statutory  claim  that  his  suspension  constitutes  discrimination 
on  the  basis  of  handicap  since  plaintiff  was  having  f§mily  problems  at 
the  time  of  the  disciplinary  problems  preventing  the  court  from  being 
ahle  to  conclude  his  disruptive  behavior  was  "caused  to  any  substantial 
decree  by  his  handicap  or  by  his  current  placement  program"). 

'''  s 

N.B.     §VII.E.     "Conditions 'Beyond  the  Student's  Control." 


Congress  provided  thafeac^h  state'^and  local  educational  agency 
accepting  federal  funds  for  the  education  of  the  handicapped  children 
must  have  a  plan  which  insures  that  each  handicapped  child  is  evaluated. 
20  U.S.C.   §§1412(2) (C),  1414(a)(1) (A);.  34  C.F.R.   §300.128,  300.220; 
34  C.F.R.   §104.32.     Evaluations  must  be  comprehensive,  assessing  "all 
areas  related  to  the  suspected  disability,  including.   .   .social  and 
emotional  status."     34  c!f.R.   §300. 532(f)-;  34  C.F.R.  §104. 35(b).  The 
regulations  also  state  that  "[i]n  interpreting  evaluatp.on  data  and  in 
making  placement  decisions,  each  public  agency  shall  .   .   .draw  upon 
information  from  a  variety  of'  sources,  including.   .   .adaptive  behavior^" 
34  CF.R.   §300.533(a)(l);  34  C.F.R.  §104. 35(c). 

The  educational  program  for  each  child  must  include  any  related 
services  necessary  for  the  child*  to  be  able  to  benefit  from  special 
education.     20  U.S.C-  §1414(a) (1) (A) ;  34  C.F.R.  §104.33.  Necessary 
related  services  .include  counseling  sjervices,  20  U.S.C.  §1401(17),  which 
federal  regulations  define  as  "services  provided  by  qualified  social 
workers,  psychologists,  guidance  coutis^elors,  or  other  qualified  personnel.' 
34  C.F.R.   §300. 13(b) (2) .     Related  services  include'    therefore,  services 
designed  to  hfelp  handicapped  students  with  behavioral  problems. 

Certain  handicapping  conditions  are  characterizeH  in  part  by 
■behavioral  difficulties.     •Fe4eral  regulations  define  "mentally  retarded" 
as  "significantly  subaverage  general  intellectual    functioning  existing 
concurrently  with  deficits  in  adapti-O^e  behavior  and  manifested  during 
the  developmental  period,  which 'adversely  affects  a  child's-  educational 
performance."  34  C.F.R.  §300. 5(b)  (4) .  "Seriously  em\)tionally  disturbed" 


is-  defined  as  a  condition  exhibiting  one  or  more  ot  the  toiiowmg  char- 
acteristics over  a;  long  perio(J  of  time  and  to  a  marked  degree,  which 
adversely  ^affects  educational  performance:   .   .   .  inappropriate  types  / 
oi  behavior  or  feelings  under  normal  circumstances.".  34  C.F.R.  §300.5 
(b) (8) (i) (C) .     Therefore,  an  individualized  educational  program  must 
address  "the  child's  behavioral  needs  as  well  "as  other  special  needs. 

Because  an  appropriate  educational  prograift  must  be  responsive  to 
the  unique  neieds  of  each  student's  handicapping  condition,  the  partici- 
pants of  each  student's  I.E. P.   team  should  consider  possible 'behavioral 
manifestations  of  the  child ' s. handicap .     Accordingly,  no  In-school 
disciplinary  sanctions  should  be  imposed  which  are  inconsistent  with 
the  conclusion^  and  recommendations  set  forth  in  the  I.E. P.     See  Pratt 
v.  Board  of  Education  of  Frederick  County,  501  F.Supp.'  232  (D.Md.  1980) 
Herein  plaintiff,  an  emotionally  disturbed  student  who  had  been  suspended 
many  times'  for  numerous  disciplinary  infractions  sought  to  require 
defendants  school  officials  to  develop  an  I.E. P.  including,  inter 
alia,  an  individualized  disciplinary  program.    Action  <3A^as  marked  closed 
and  deemed  dismissed  without  prejudice* after  colloquy    in  which  parties 
agre^ed  to  prepare  an  I.E.P.  addressing  plaintiff's  individual  disciplinary 
needs.     See  §VII.E.,  "Conditions  Be'yond  the  Student's  Control." 

(b)     CONDUCT  RESULTING  FROM  INAPPROPRIATE 
EDUCATIONAL  PROGRAM/ PLACEMENT 


Schopl  authorities  may  not  consistent  with  the  federal  statutes 
impose  disciplinary  sanctions  on  students  for  conduct  Which  may  be  a 
result  of  the  school's  own  failure  to  have  provided  an  appropriate 
educational  program  or  placement. 

The  court  in  Stuart  v.  Nappi,  supra,   recognized  that  the  school's 
"handling  of  the  plaintiff  may  have  contributed  tov'her  disruptive  behavior." 
Id.,  at  1241.     Frederick  L.  v.  Thomas,  408  F.Supp. ,832,  835  (E.D.Pa.  1976) 
(argument  that  inappropriate  educational  placement  caused  anti-social 
behavior  raised);  Doe  v.  Koger ,  supra,  480  F.Supp.  at  229  ("For  an 
appropriately  place^d  handicapped  child,  expulsion  is  just  as  available 
as  for  any  otTier  child;  expulsion  of  a  handicapped  child  may  not  be 
considered  until  it  has  been  established  that  the  disruptive  behavior 
is  not  the  result  of  an  inappropriate  placement.)     The  Stuart  court  stated: 
"If  a  subsequent  [evaluation  and  placement  team]  were  to  conclude  that 
plaintiff  has  not  been  given  an  'appropriate  special  education  placement, 
then  the  defendants'  resort  to  its  disciplinary  process  is  unjustifiable." 
Id.  at  1241.     See  also  Howard  S .  v.  Friendswood  Independent  School \District, 
supra,  454  F.Supp.  at  640  ("the  fact  that  [plaintiff]  was  not  afforded  ^ 
free,  appropriate  public  education  during  the  period  from  the  time  he 
en>rolled  in  high  school  until  December  of  1976,  was,   this  Court  finds, 
a  contributing  and  proximate  cause  of  his  emotional  difficulties  and 
emotional,  disturbance.")     See  §111. A.,  pp.  113-116,  for  an  analoguous  dis- 
cussion about  th^  link  betvreen  racial  disparities  in  discipline  and'' an 
inadequate  educational  environment;  also  §VII.E.3,  **^unishment  for 
Conditions  Caused  by  the  School  —  Effects  of  Racial  Oiscrimination, 
InapprotJriate  Education,  Unmet  Special'  Needs,  Etc." 


(e)    PERSONAL  CUT.PABILITY  AND  STATUS 

Punishing  a  student  for  conduct  which  is  related  to  his/her  handi- 
cap or  for  the  school's  failure  to  provide  an  appropriate  program/ 
placement  designed  to  meet  his/her  unique  needs  violates  the  student's 
right  not  to  be  punished  in* the  absence  of  personal  guilt.     In  S t .  Ann 
V*  Palis i,  495  F Jld  423  (5th  Cir.-  1974)   the  court  held  that  it  was  a 
denial  of  substantive  due  process  to  suspend  a^d  transfer  a  student  to, 
another  class  because  her  mo ther^h'ad  assaulted  her' teacher .     The  court 
rejected  arguments  alleging  that  the  school's  action  was  non-punitive 
and  justifiable  as.  a  means  of  restoring  order  a-nd  protecting  the 
teacher's  authority.     The  court  expressly  stated:  "Traditionally, 
under  our  system  of  justice  punishment  must  be  founded  upon  an  indi- 
vidual's act  or    omission,  not'  from  his  status,  political  affiliation 
or  domestic  relationship."  ld_>  9  at  425.     See  Howard  S.  v.  ^Friendswood 
Indep.  Sch.  District,  supra,  454  F.Supp.  at  638;  Hairston  v.  Drosick,  , 
supra,  423  F.Supp.   at  182-83  (handicapped  child's  right  to  education 
could  not  be  conditioned  on  her  mother's  presence  at'  sciaool).;  Sherry  v. 
New  York  State  Education  Dept.,  supra,  479  F.Supp.  at  1339  (handicapped 
plaintiff's  indefinite  suspension  was  unlawful  and  cannot  be  justified  . 
by  defendants'  concern  for  her  safety;  such  concern  could„  have  been 
eliminated  had  defendants  provided  the  necessary  supervision  as  part 
of  plaintiff's  appropriate  education  program);  Debra  P.^  v.  Turlington, 
474  F-Supp.  244,  267  (M.D.Fla.  1979) (students  who  have  been  victims 
of  segr'egation,  social  promotion  and  other  educational  ills  should  not 
at  this  late  date  be  denied  diplomas  for  having  failed  a  new  functional 
literacy  test);  Doe  v.  Koger ,  supra,  479  F.Supp.  at  229. 

Courts  have  also  held  that  it  is  a  violation  of  equal  protection 
to  penalize  persons  for  their  status  or  characteristics  for  which 
they  have  no  control.     See,  e.g.,  Weber  v.  Aetna  Casaulty  &  Surety  Cq.^ 
406  U.S.  164",  175  (1972)  (illegitimacy) ;  Harper  v.  Virginia  Board  of 
Education,  383  U.S.  663  (1966) (indigency) .  Also,  Plyer  v.  Doe,  50  U.S.L.W. 
4650  (6/15/82) (parents '  conduct  or  alien  status)  discussed  in  §VII.E., 
"Conditions  Beyond  the  Student's  Control." 

vi.     THE  illGHTS  OF  STUDENTS  NEVER  CLASSIFIED  AS  HANDICAPPED  OR 
REFERRED  FOR  EVALUATION  NOT  TO  BE  DISCRIMINATED  AGAINST 

(a)   Students  who  are  handicapped 

Many  students  who  engage  in  persi^ent  misbehavior  are  in  fact 
handicapped  under  the  definitions  of  the  EHCA,   §504  of  'the  Rehabili- 
tation Act,  or  state- statutes  which  may  be  broader  in  scope.  Schools 
may  labe^  such  students  as  "behavioral  problems"  for  purposes  of  ex- 
cluding them  from  the  regular  education  program  through  suspension, 
expulsion,  or  transfer  to  so-called  alternative  education  programs 
(e.g^'^'or  the  "socially  maladjusted.")  See  34  C.F.R.   §300. 5(b)  (8)  (ii) )  ."^ 
By  labelling  such' students  as  "behavior  problems"  instead  of  referring 
them  for  evaluations,  schools  may  seek  to  obviate  the  requirements  of 
the  federal  handicap  statutes.     Nevertheless,  it  should  be  argued  that 
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±t^  is  illegal  to  suspend  or/expel  any  student  for  misbehavior  -  with  the 
sole  exception  of  an  emergency  suspension  -  if  the  student  who  has  never 
*been  identified  as  handicapped  or  re/erred  for^an  evaluation  is  in  fact 
handicapped.     Stuart  v. 'Nappi,  supra;  Rodriguez  v.  Board  of  Education  of 
the  Cato-Meridien  Central  School  District,  C.A.  No..  80-CV-lOOT  (N.D.N.Y.) 
(TRO  12/18"/ 80) ;  but  see  Mrs^  A.J,  v.  Special  School  District  No.  1,  478 
^    F.Supp.  418  (D.Minn.   1979).  ^ 

• 

State  and  local  education  agencies  are  required  to  identify,  locate 
and  evaluate  all  handicapped  children  residing  within  their  jurisdictions. 
20  U.S.C.   §§;.412(2)(C),  1414(a)(1)(A);  34  C.F.R,  §§300.128,  300.220; 
34  C.F.R.  §104.32.     Frederick       v.  Thomas ,  556  F.2d  373  (3rd'Cir.J977) ; 
(court^order  requiring  school  district  to  submit  plan  for  identification 
of  handicapped .students  under  state  law);  Panitch  v.  Wisconsin,  444 
F.Supp.   320  (E.D.Wis.  1977) (state' s  failure  to  insure  that  handicapped 
children* were  identified  and  provided  special  education  ^Violated  equal 
protection);  Mattie  T.  v.  Holladay,  No.  DC  75-31-S  (N.D.Miss.-,  July  29, 
1977) (absence  of  an  adequate  plan  to  locate  and  identify .handicapped 
children  throughout  the  state,  in  violation  of  EHCA) .     All  children 
needing  special  education  and  related  services  must  receive  full  and 
individualized  evaluations  of  their  needs.     20  U.S.C.   § §1412 (a) (C) , 
1414(a)(1)(A);  34  C.F.R.  §§300. 128(a) (1) ,  300.220;  34  C.F.R.  §104.35. 

^Any  non-emergency  suspension^or  expulsion  of  a  handicapped 
student  who  has  not  beein  identified  or  evaluated  would  arguably 
Violate  the  student's  right  to  a  free  appropriate  public  education  in 
the  Ij^ast  restrictive  environmei^t .     Stuart  v.  Nappi^^  supra;  Howard  S .  , 
supra;  S-1  v.  'Turlington,  supra.     la  addition,  school  officials  upon  . 
suspending,  fexpelling,  or  otherwise  disciplining  a, student  with  behavior 
problems  who  is  handicapped  and  when  the  school  has  failed  to  provide 
an  appropriate  education, ^ would  be  punishing  the  student  for  their 
•    1  failure  to  provide  him/her  with  an  appropriate  education  in  violation 
,of  the  EHCA  and  §504.     See  Howard  S.  v.  Friendswood  Xndep . Sch\Dist . , 
supra,  454  F.Supp;  a't  .640;  Stuart  v.  Nappi,  supra,  443  F.Supp. at 
1241-42;  Doe  v.  Koger,  supra,  480  F.Supp.  at  22-8-29;  see  also  St.-  Ann 
V.  Palisi,  supra,  495  F.2d  at  425-26.. 

■   In  Rodriguez  v.  Board  of  Education  of  the  Cato-^eridian  Central 
School  District,  "supra^  plaintiff,  wha  suffers  from  a  brain  dysfunctipn 
resulting  in  "epileptic- type  seizures,  sought  to  enjoin  school  officials 
from  excluding  him  froifi  school  on  the  basis  of  his  handicapping  condition 
and  denying  him' a  free  appropriate  education.     Plaintiff,  who  had  been 
involv^ed  in  a  conffontation  with  the  principal,  alleged  that  as  a  result  of  his 
condition  and  the  medication  he  takes  to  control^  his  seizures,  he  has 
difficulty  controlling  his  temper  when  under  emotional  stress  and  that 
such  stress  increases  the  frequency  of  the  seizures.     Though  defendants 
were  aware  of  the  plaintiff's  condition,   the  complaint  alleged  that 
they  had  never  referred  him  for  an  evaluation  as  a  handicapped  child 
nor  attempted  to  provide  him  with  an  individualized  educational  program 
to  address  his  unique  needs.     Plaintiff's  school  record  during  the  - 
1  i/2  years  preceeding  his  complaint  being  filed,  reflected  several 
instances  when  he  was  suspended  from  school  for  losing  his  temper. 

'    '  149 

9^  .      .  '  I  j  o 


III.C. 


\  .  ■ 

The  court  issued  a  TRO  restraining  the^def endants  from  taking  any 
action  to  further  exclude  plaintiff  from  his  regular  school  program 
pending  a  hearing  for  a  preliminary  injunction.     The  defendants,  having 
convened  the  district  Committee  on  the  Handicapped  (COH)  to  evaluate 
plaintiff's  condition  and  to  make  recommendations^ concerning  an  appro- 
priate educational  program,  stipulated  with  plaintiffs  to  continue  to 
be  bound  by  the  TRO,  notwithstanding  its  lapse,  pending  final  deter- 
mination by  the  COH,  and  any  administrative  or  judicial  review  thereof.  But  see 
Reineman  v-  Valley  View  Community  School  District  #365-U,  527  F.Supp- 
661  (N-D-Ill.  1981) (school  defendants'  motions  to  dismiss  claim  con- 
cerning "change  in  educational  placement"  granted;  parents  of  handicapped 
student,  who  was  suspended  prior  to  being  classified  handicapped, 
could  not  seek  damages  under  §504  for  alleged  wrongful  exclusion  from 
bejiefits  of  EHCA,  specifically,  failure  of  defendants  to  timely  classify 
their  son  as  handicapped;  handicapped  student  who  allegedly  was  not 
properly  classified  as  handicapped  under  EHCA,  had  no  constitutional 
right  to  proper  classification)-  • 


(b)     STUDENTS  WHO  HAVE  SERIOUS  BEHAVIOR  DIFFICULTIES 
A^D  ARE  TREATED  AS  IF. HANDICAPPED  

Students  with  serious  behavioral .difficulties,  who  may  or  may  not 
be  in  need  of  special  education,  but  who  are  denied  the  opportunity  to 
participate  in  regular  education  programs  because  they  are  treated  as, 
or  perceived  as  handicapped  are  protected  by  Section  504*^  of  the  Rehabil-  • 
itation  Act  of  1973. 

The  statutory  definition  of  a  handicapped  individual  is  notable 
for  its  breadth.    [29  U-S.C-  §706  as  amended  by> §iri(a)  of  the  Rehabili- 
tation Act  Amendments  of  1974] •     It  is  reiterated  in  essence  in  the 
D.H,E.W.  regulations  implementing  §504  at  34  G.F.R.  §104. 3(j); 

"Handicapp^  person/'  (1)  "Handicapped  person"  means  any 
person  who  (i)  tias  a  physical  or.  mental  impairment  which  sub- 
stantially limits  one  or  more  major  life  activities,   (ii)  has 
a  record  of  such  an  impairment,  or  (iii) regarded  as  having 
such  an  impairment. 

These  general  categories  are  further  defined  under  §104.3(j) (2) (i)-(iv) : 

(i)  "Physical  or  mental  impairment"  means  (A)  any  physio- 
logical disorder  or  condition,  cosmetic  disfigurement,  or 
»    anatomical  loss  affecting  one  or  more  of  the  following  body 
systems:  neurological,  musculoskeletal;  special  sense  organs; 
'  respiratory,   including  speech  organs;  cardiovascular;  reproductive,  ' 
digestive;  genito-urlnary;  hemic  and  lymphatic;  skin;  and  endocrine;  ^ 
or  (B)  any  mental  or  psychological  disorder,  such  as  mental  re- 
tardation, organic  brain  syndrome,  emotional  or  mental  illness, 
and  specific  learning  disabilities. 
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(ii)  "Major  life  activities"  means  functions  such  as 
•caring  for 'one's  self,  performing  manual  tasks,  walking, seeing, 
hearing,  speaking,  breathing,  learning,  and  working. 

(ii)  "Has  a  record  of  such  an  impairment"  means  has'  a 
history  of  ,^  or  has  been  misclassif ied  as  having,  a  mental  or 
physical  impairment  that  substantially  limits  one  or  more 
major  life  activities. 

(iv)  *'ls  regarded  as  having  an  impairment"  means  (A)  has 
a  physical  or  mental  impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is  treated  by  a  recipient 
as  constituting  such  a  limitation;   (B)  has  a  physical  or  mental 
impairment  that  substantially  limits  major  life  activities 
only  as  a  result  of  the  attitudes  of  others  toward  such 
impairment;  or  (C)  has  none  of  the  impairments  defined  in 
'paragraph  (j)(2)(l)  of  this  section  but  is  treated  by  a 
recipient  as  having  such  an  impairment. 

In  determining  who  is  handicapped  Section  504,  as  the  EHCA, relies  on 
general  categories,  but  in  addition,  examines  whether  a  student  functions 
as  though  s/he  were  handicapped,  or  if  the  public  agency  receiving  federal 
assistance  acts  as  if  the  student  were  handicapped.    Pursuant  to  this 
broader  definition,  students  who  have  never  been  classified  as  handicapped 
or  referred  for  an  evaluation  may,  nonetheless,  be  protected  by  §504. 

A  student  whose  behavior  is  sufficiently  serious  to  warrant  exclusion 
from  school  for  a  lengthy  period  o'f  time  is  arguably  being  treated  by 
school  officials^  as  if  s/he  were  "handicapped."    Substantive  due  process 
requires  that  the  punishment  imposed  for  behavior  problems  in  school 
be  reasonably  related  to  a  public  school's  obligation  under  the  education 
clause  of  its  state  constitution  and  state  statutes  (including  compulsory 
education  laws)  to  educate  all  children.   <'The  school's  interest  in  ex- 
cluding a  student  for  a  lengthy  period  of -'time  must  outweigh  the  student's 
right  to  be  educated  under  state  law,  e.g.,  Cook  v.  Edwards,  341  F.Supp. 
307  (D.N.H.  1972).     Furthermore,  any  serious  disparity  between  the  offense 
and  the  punishment  imposed  may  be  challengeable  as  a  violation  of  substan- 
tive due  process.     It  can  be  argued,  therefore^  that  unless  the  student 
had  an  ongoing  problem  of . sufficient  seriousness  to  warrant  long-term 
exi^lusion,   the  exlusion  is  invalid.     If  the  student's  behavioral  diffi- 
culties are,  in  fact,  so  severe,^  as  to  warrant  such  a  harsjh  penalty, 
the  student  may  come  within  the  categorical  definitions  of  handicapped 
under  §504  or  the  EHCA  (e.g.,  seriously  emotionally  disturbed;  mental/ 
emotional  i^llness  which  limits  his  ability  to  learn)  or,  is  at  least  being 
treated  by  the  school  as  if .  he  were  seriously  emotionally  disturbed. 
[34  C.F.R..  §104.3(j)(2)(iv)]  : 

This  argument  may  be  buttressed  by  examining  the  student's  record 
for  notations  reflecting  the  manner  in  which  s/he  is  perceived  by 
school  authorities  (e.g.,  "incorrigible,"  "amoral,"  "emotionally  malad- 
justed, "  "disruptive")  .     [34  C.F.R.   §104.3(j) (2) (iii)) ]     By  identifying 
and  labelling  sts<idents  as  "behavior  problems,"  schools  may  be  establishing 
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a  basis  for  removing/excluding  sttidents  from  the  regular  school  program 
without  complying  with  the  substantive  provisions  of  the  EHCA, 
P-1  V,  Shedd,  No.  H« 73-58,  DiConn.   (Consent  Decree,  3/23/79) (Provision 
requiring  that  student  whose  misbehavior  is  so  great  that  s/he  is^ ^ 
suspended  as  many  as  15  days  in  one  school. year  or  rec^)mmended  for  ex- 
pulsion shbuld  be  referred  for  evaluation);  Rodriguez  v..  Board  of  Education 
of  the  Cato-Meridian  Central  School  District,  supra.  Compare  Reineman  v. 
Valley  View  Community  School  District  #365-U,  supra,  '527  F.Supp.  at  663. 

^    BeJause  §504  does  not  rely  strictly  on  categorical  labels  (i.e^. 
mentally  retarded,  seriously  and  emotionally  disturbed,  learning. 
d,isabled)  in  defining  whcf  is  handicapped,  as  a  general  policy  mutter^ 
the  effect  of  identifying  children'with  serious  behavioral  dif f icult5ies, 
which  have  resulted  in  their  long-term  exclusion  from  school  aa  handi- 
capped under  this  theory  (perceived  as  or  treated"  as  handicapped  by^ 
the  school),  may  not  be  as  stigmatizing  as  would  be  the  identification 
process  under  the  EHCA.  » 

.  • 
Another  example  in -which  students  are  treated  as  handicapped  but 
are  functionally  excluded  from  receiving  an  appropriate  education  con-' 
cerng  the  use  of  alternative  educational  programs.     Some  states  have 
established  alternative  education  programs  for  students  with  behavior 
problems  who  are  stigmatized  and  labelled  "socially  maladjiisted  because 
this  category  is  expressly  excluded  from  the  categorical  definition 
"se-riously  emotionally  disturbed."     [34  C.F.R.  §300.5(b)  (8)  (ii)  ]  .^ 
Although  .these  programs  function  as  separate  special  education  programs, 
the  school  districts  ignore  all  evaluation,  programming,  and  placement 
requirements  of  the^federal  statutes.     See  Lavon  M.  v.  Turlington, 
No    81-6044-Civ-CA,  Eirst  Amended  Complaint  ^/12/81;  Order  (denying 
motion  to  dismiss  claims  for  equitable  a-^d  declara-tory  relief  and  granting 
in  part,  denying  in  part  melons  to    dismiss  claims  for  damages),  Jan.  8, 
1981.  .        •  ' 

Under  these  circumstances  an  argument  can  be  made  that  these  students 
are  being  treated  as  handicapped  by  school  authorities  and  thus,  are 
entitled  to  the  protections  of  §504.     Once  it  is  established  that  these 
•  students  come  within  the  broad  definition  of  §504,  they  are  entitled  to 
its  nondiscriminatory  provisions.^   34  C.F.R.  §104. 4(b). 

It  may  be  argued  that  students  excluded  from  school  who  have  never 
been  classified  as  handicaRped  or  evaluated,  should  be  provided  an 
appropriate,  alternative  education..   This  argument  is  based  on  the 
theory  that  schools  in  excluding  such  student^  for. behavioral  reasons 
are  tre'ating  them  as  if  they  are  handicapped.     These  students  arguably  ^ 
come  within  the  broad  definition  of  34  C.F.R.  §104. 3(j)     because  they 
have  records  of  being  handicapped  (e.g.,  an  emotional  disorder)  or 
are  treated  as  handicapped  by  the  school,  and  are  entitled  to < the 
protections  of  §504,  including  the  right  not  to  be  denied  an  appropriate 
education  and  to  be  provided  alternative  educational  opportunity 
during  any  suspension  or  other  exclusion  from  school.     See  Mills  v. 
Board  of  Education,  supra j  343  F.Supp.  at  882-883. 


Cross-References 


See  also  the  following  sections : 

SVIl.C.     "Marriage,  Parenthood,  Pjregn^ncy" 
§VII.E.   '"Conditions  Beyond  the  Student's  Control" 
mil. A.  ^^Exclusion"     ^^-^     -  ^ 
§VIII.p.  "Disciplinary /r^nWer"  (substantive) 
§VIII.K,  "Behavior-Mo^f^ri^  Drugs" 
§X.C.        "Discipli^f^  Transfer"  (procedural) 
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1,     EXCLUSION  OF  HANDICAPPED  STUDENTS  FROM  EXTRACURRICULAR  ACTIVITIES 

The  federal  requirements,  discussed  in  parts  iii  and  v  of  §111. C.  above, 
for  mainstreaming  and  for  not  discriminating  against  handicapped  students 
apply  to  extracurricular  activities.     Thus  the  regulations  under  the  Education 
for  All  Handicapped  Children  Act  provide:  . 

[34  C.F.R.]  §300.553    Nonacademic  settings. 

In  providing  or  arranging  for  the  provisxt«3r:,of  nonacademic 
and  extracurricular  services  and  activities,  including  meals, 
recess  periods,  and  the  services  and  activities  set  forth  in 
§300.306  of  Subpart  C,  each  public  agency  shall  insure  that  each 
handicapped  child  participates  with  non-handicapped  children  in 
those  services  and  acjtiviti^s  to  the  maximum  extent  appropriate 
to  the  needs  of  that  rfu-ld. 

The  regulations  under  §504  of  the  Rehabilitation  Act  provide: 

ft 

[34  C.F.R.]  §104.37    Nonacademic  services. 

(a)  General.     (1)  A  recipient  to  which  this  subpart  applies 
shall  provide  nonacademic  and  extracurricular  services  and 
activities  in  such  manner  as  is  nece^ary  to  afford  handicapped 
students  an  equal  opportunity  for  participation  in  such 
servi'ces  and  activities. 

(2)  Nonacademic  and  extracurricular  services  and  activities 
may  include  counseling,  services ,  physical  recreational  activities, 
transportation,  he^th  services,  recreational  activities,  special 
interest  groups  or  clubs  sponsored  by  the  recipients,  referrals 
to  agencies  which  provide  assistance  to  handicapped  persons,  and 
employment  of  students,  including  both  employment  by  the  recipient 
and  assistance  in  making  available  outside  employment. 

(b)  Counseling  services.     A  recipient  to  which  this  subpart 
applies  that  provides  personal,  academic,  or  vocational  counseling, 
guidance,  or  placement  services  to  its  students  shall  provide 
these  services  without  discrimination  on  the  basis  jDf  handicap. 
The  recipient  shall  ensure  that  qualified  handicapped  students 

are  not  counseled  toward  more  restrictive  career  objectives  than 
are  nonhandicapped  students  with  similar  interests  and  abilities. 

.(c)  Physical  education  and  athletics.     (1)  In  providing  physical 
education  courses  and  athletics  and  similar  programs  and  activities 
to  any  of  its  students,  a 'recipient  to^  which  this  subpart  applies 
may  not  discriminate  on  the  basis  of  handicap.    A  recipient  that  . 
offers  physical  education  courses  or  that  operates  or  sponsors 
•interscholastic,  club,  or  intramural  athletics  shall  provide  to 
qualified  handicapped  students  an  equal  opportunity  for  partxcx- 
patioV  in  these"  activities.  ,      .  -, 

(2))U  recipient  may  offer  to  handicapped  students  physical 
.    education  and  athletic  activities  that  are  separate  or  different 
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from  those  offered  to  nonhandlcapped  students  only  if  ^separation 
or  differentiation  is  consistent  with  the  requirements  of  §104.34'' 
and  only  if  no  qualified  handipapped  student  is  denied  the  oppor- 
tunity to  compete  for  teams  or  to  participate;  in  courses  that  are 
not  separate  or  different.  '       .  ' 

Moreover  J  HEW  Policy  Interpretation  No.  5,  issued  under  authority 
of  §504,  states  that  students  who'  have  lost  an  organ,  limb,  or  appendage 
but  are  otherwise  qualified  may  not  be  excluded  from  contact  sports, 
and,  if  the  school  system  provides  insurance  coverage  for  it3  athletes, 
it  must  make  such  coverage  available  to  handicapped  athletes.     43  Fed.Rpg, 
36034  (August  14,  1978).     Before  this  policy  V7as  issued,  three,  court 
decisions  held  that  a  school  may  exclude  students  from  contact  sports 
where  medical  testimony  establish  that  their  handicaps,^create  a  real, 
danger. 

Spitaleri  v.  Nyquist,  74  Misc. 2d  811,  345  N.Y.S.2d  878  (1973) 

(blindness,  in  one  eye) ;  - 
Colombo  V.  Sewanhaka  Central  H.S".  Dist'. ,  383  N.Y.S.2d'^548  (1976) 

(hearing  impairment); 
Kampmeier  v.  Nyquist,  553  F.2d  296  (2nd  Cir.  1977)   (blindness  in 
«  one  eye) . 

Contrast  these  cases  xirith  decisions  v/hich  have  upheld  the  rigfits  of 

such  students  to  participate  in  contact  sports:  ^ 

\ 

Evans  v.  Looney^  O^A.  No.  77-6052-CV^SJ  (W.D.Mo.,  co'hsent  judgment, 
9/2/75)   (exclusion  from  participation  of  college  students 
blind  in  one  eye  V7as  a  denial  of  equal  protection  and  due 
process) ; 

Borden  v.  Rohr,  No. . C2-75-844  (S.D.Ohio,  12/30/75)  (university 
student  blind  in  one  eye). 
See:  Neeld  v.  American  Hockey  League,  439  F.Supp.  459  (W.D.N.Y.  1977) 

(blindness  in  one  eye  not  adequate  grounds  for  exclusion  from 
professional  hockey  under  state  human  rights  law  in  absence 
of  showing  that  league's  vision  requirements  were  a  bona 
fide  occupational  qualification)..  » 

But  see  Wolff  v.  South  Coloriie  Central  School  District,  534  F.Supp. 
758  (N.D.N.Y. '  1982)  ,  in  whi.ch  plaintiff,  a  student  with  a' congenital 
limb  deficiency,  sought»  to  enjoin  the  school  district  from  preventing 
her  participation  in  a  school-sponsored  student  trip  to  Spain.  While 
finding  the  school-sponsored  trip  to  be  an  activity  or  program  receiving 
federal  financial  assistance  within  l:he  meaning  of  Section  504  of  the 
Rehabilitation  Act  since  regular  salaried  teachers  vjould  be  acting  as 
chaperones,  the  students  would  be  under  Jifte  supervision  of  school 
personnel,  and  the  trip  \<ras  scheduled  \m±le  school  was  in  session,  the 
court  found  tTtiat  plaintiff  was  not  an  "othertNrise  qualified"  handi- 
capped indi'^^idual  within  the  meaning,  of  the  Act.     The  court  dismissed 
plaintiff's  Cv*>mplaint,  finding  that  she  was  unable  ^to  fulfill  the 
physical  requirements  of  the  trip  and  that  defendants'  had  demonstrated 
a  substantial  degree  of  physical  risk  to  her  safety.     (The  court  did 
not,  however,  address  the  question  of  protections  under  the  Education  for 
All  Handicapped  Children  Act.)  ■ 


*    Concerning  least  restrictive  environment.  ^ 
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D.     WEALTH  DISCRIMINATION 


"Recognizing  that  the  Nation economic,  political,  and  social 
security  require  a  well-educated  citizenry,  the  Congress  (1)  reaffirms, 
as  a  matter  of  high  priority,  the  Nation's  goal  of  equal  educational  oppor- 
tunity, and  (2)  declares  it  to  be  the  i>olicy  of  the*  United  States  of  America 
that  every  citizen  is  entitled  to  an  education  to  meet  his  or  her  full  ^ 
^potential  without  financial  barriers." 

20  United  States  Code  Sec.  1221-1  (Educa- 
tion Amendments  of  1974) . 

"Denial  of  any  right  on  the  basis  of  .wealth  is  always  potentially 
invidious  ^nd  must  ba,  examined  carefully.     In  the  case  before  us  it  is  cle^  ■ 
that  to  deprive  poor  children  of  access  to  education  not  only  serves  no  •  ^ 
legitimate  state  purpose  by  the  analysis  outlined  above,  but  further  actively 
defeats  the  equalizing  principles  which  are  the  foundation  of  a  public  school 
system  and  in  fact  of  democratic  government.     The  failure  of  a  child  to  obtain 
basic  skills  haunts  him  throughout  life  and  hinders  his  ability  to  exercise 
the  very  rights  of  his  citizenship."  . 

In  re  Distribution  of  Educational  Bofciks 
and  Materials  to  Underprivileged  Students 
in  West  Vi^rginia,  NoT  MDL  280  (l^.D.  W.Va.  , 
June  17,  1977)   (Clearinghouse  No.-  22,055H) 
("needy"  children  must  be  supplied 'with 
textbooks  5  workbooks ,  and  other  educa-    ^  . 
vtional  materials  and  -activities  without 
cost) . 

©espite  the  Congressional  statement  of  national  policy  above,  there 
are  no  federal  statutes  and  regulations  concerning, discrimination  bdsed  . 
on  etonomic  class^analogous  to  Title  VI  concerning  race,  color,  and 
national  origin  (see  §111. A),  Title  IX  concerning  sex  (see  §11.1. B)  ,  or 
Section  504  concerning  handicaps  (see  §111. C).    This  "leaves  state  and 
federal  constitutional  provisions  as  the  main  avenues  for  pursuing  legal 
challenges .  .  ,  * 

Similarly,  the  data .base  for  looking  at  the  impact  of  svspensiou, 
expulsion,  and  other  school  practices  by  student  economic  class  is  not  as 
d^eveloped  as  for  race,  national  origin,  and  sex.'    For  instance,  the  survey 
forms  collected  by  the  Office  for  Civil  Rights  do  not  contain  this  informa- 
tion.    (See  table  in  appendix  to  §111. A.) 

Nevertheless,  it  is  clear  that  low- income  students  receive  a  dis- 
proportionate share  of  the  total  of  school  discipline.-    Some  research 
has  focused/8n  the  processes  by  which  this  occurs.  ^ 

Mary *R.  Harvey,  "Public  School  Treatment  of  Low-Income 

Children:  Education  for  Passivity,"  15  Urban  Education 
279  (1980)   (students  in  low-income  qlassrooms  were 
criticized  more  frequently,  subjected  to  more  control, 
and  treated  with  lower  teacher  expectations  as  to 
behavior  and  academic  performance  even  though  their 
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,    actual  classroom  behavior,  as  rated  inciependently ,  was  not 
significantly  different  from  other  studeuts; 

Ray  C.  Rist,  "Student  Social  Class  and  Teacher  Expectations:  The 

Self-Fulfilling  Prophecy  in  Ghetto  Education,"  40  Harvard  Ed, 
Review  411  (1970)  (similar  findings  from  study  of  within-classroom 
differences) .  * 

See  also: 

Samuel  Bowles  and  Herbert  Gintis,^  Schooling  in  Capitalist  America: 
Educational' Reform  and'  the  Contradictions  of  Economic  "Life, 
New  York:  Basic  Books,  Inc.  (197,6). 

.  Federal  Equal  Protection  Standards 

Analysis  of  discrimination  on  the  basis  of  economic  cldss  under  the . 
Equal  Protection  Clause  is  not  as  clear  as  equal  protection  analysis  of 
race,  sex  or  national  origin  discrimination*  and  cases  have  been  fewer. 

The  issue  of  whetTier  wealth"  Is,  like  race  or  national  origin,  a 
"suspect  classification,"  thereby  making  state  action  on  the  basis  of 
*such  classification  unconstitutional  unless  necessary  to  serve  a  compelling 
state  interesit  which  cannot  be  met  through  other  means  5  was  discussed  but 
not  fuily  decided  in  San  Aitonio  Independent  School  District  v>  Rodriguez, 
411  U.S.  i  (1973),  where  the  Court  upheld  the  school  finance  system  in 
Texas  under  which  unequal  expenditures  resulted  from  variations  in 
school  districts*  property  wealth.    The  Courtis  finding  that  no  suspect 
classification  v/as  involved  was  based  on  the  conclusion  that  plaintiffs 
had  simply  failed  to  identify  any  relevant  class  or  to  ^prove  that  "poorer" 
people  tended  to  live  in  "poorer"  districts  (and  in  fact  there  was  evidence 
to  the  contrary).    While  the  Court  noted  that  in  its  previous  wealth  cases 
there  traditionally  had  been  some  identifiable  class  of  persons  who  because 
of .  poverty  were  "completely  unable  to* pay  for  some  desired  benefit,  and,  as 
a  consequence,  they  sustained  an  absolute  deprivation  of  a  meaningful  oppor- 
tunity to  enjoy  that  benefit"  (20),  the  Court  did  consider  at  least  the 
possibility  that;  a  suspect  class  might  be  found  if  plaintiffs  had  been  able 
to  show  either  "discrimination  against  a  class  of  definably 'poor'  persons" 
(22-25)  or  "comparative  discrimination  based  on  family  income"^  (25-27) , 
instead  of  the  amorphous  class  here  of  those  who,  regardless  of  personal 
X'/ealth,  happened  to  reside  in  low-wealth  districts «     (In  any  event,  if 
wealth  were  found  to  be  a  suspect  classification  like  race,  it  should  not 
be  ne(;:essary  to  demonstrate  a  total  deprivation  of  education  —  just  as 
relative,-  significant  deprivations  of  educational  opportunity  on  the  basis 
of  race  are  suspect.) 


Rodriguez  may  thus  be  distinguishable  from  other  cases  in  vjhich  poor 
children  bear  the  brunt  of  school  practices  on  several  grounds.    First,  the 
Rodriguez  court's  difficulty  in  finding  an  identifiable  class  of  poor  persons 
since  there  was  no  proof  that  school  districts  which  were  lox7  in  property 
wealth  x^ere  also  the  districts  with  most  poor  persons,  should  not  be  a  problei 
in  other  kinds  of  cases.     Second,  the  Rodriguez  court  found  no  proof  that  low 
district  property  wealth  resulted  in  denial  of  any  particular  desired  benefit 
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which  will  also  not  be  a  problem  for  other  Issues  (such  as  disciplinary 
exclusion).     Third,  the  Rodrlg;uez  court  expressed  reluctance  to  get  the 
judiciary  involved  in  re-ordering  the  state's  entire  school  financing 
system,  a  prospect  which  is  also  not  involved* in  other  settings. 


0 


In  Plyler  v.  Doe,  S.  Ct.  ,  50  U.S.L'.W.  4650  (X982)  , 

the  Supreme  Court  struck  dovm^the  state's  policy  of  allovjing  the  children 
of  undocumented  aliens  to  attend  schools  only  upon,  payment  of  tuition  a^s 
having  iio  rational  basis  under  the  Equal  Protection  Clause.    While  finding 
that  undocumented  aliens  "cannot  be  treated  as  a  suspect  class  b'ecause  their 
presence  in  this  country  in  violation  of  federal  law  is  not  a  'constitutional 
irrelevancy,'"  (4656),  and  while  not  discussing  the  issue  .p.f  wealth  classifi- 
cations at  all,  the  Coiart  set  out  general  criteria  for  determining  the  ^ 
exLstence  of  a  suspect  classif icat^ion  (4656  n.  14):  * 

"Several  formulations  might  explain  our  treatment  of  certain 
classifications  as  suspect.     Some  classifications^  are  more  likely 
than  others  to""  reflect  deep-seated  prejudice  rather  than  legislative 
rationality  In  pursuit  of  some  legitimate  objecti-ve.  Legislation 
predicated  on  such  prejudice  is  easily  recognized  as  incompatible 
with  the  constitutional  understanding  that  each  person  is  to  be 
Judged  individually  and  is  entitled  to  equal  justice  under  the  law. 
Classifications  treated  as  suspect  tend  to  be  irrelevant  to  any 
proper  legislative  'goal.     See  McLaughlin  v.  Florida,  379  U.S.  184, 
192  (1964);  Hirabayashi  v.  United  States,  320  U.S.  81,  100  U943) . 
Finally,  certain  groups,  indeed  largely  the  same  giroups,  have  his*- 
torically  been  "relegated  to  such  a  position  of  political  powerless- 
ness  as  to  command  extraordinary  protection  from  the  majoritarian 
political  process."    San  Antonio  School  District  v.  Rodriguez,  411 
U.S.  1,  28  (1973);  Graham  v*  Richardson,  403  U.S.  365,  372  (1971); 
see  United  States  v.  Carolene  Products  Co.,  304  U.S*  144,  152-153, 
n.  4  (1938).     The  experience  of  our  Nation  has  shown  that  prejudice 
may  manifest  itself  in  the  treatment  of  some  groups.     Our  response 
to  that  experience  is,  reflected  in  the  Equal  Protectin  Clause  of 
the  Fourteenth  Amendment.     Legislation  imposing  special  disabilities 
w    upon  groups  disfavored  by  virtue  of  circumstances  beyond  their  control 
suggests  the  kind  of  "class  or  caste"  treatment  that  the  Fourteenth 
Amendment  vjas  designed  to  abolish. 

'One  of  the  lov/er  court  decisions  affirmed  by  the  Court,  ^oe  v.  Plyler, 
458  F.  Supp.  569,  581-82  (E.D.  Tex.  1978),aff'd,  628  F.  2d  448  (5th  Cir.  1980), 
noted  the  possibility  that  the  charges  may  have  created  a  stlspect  wealth 
classification  under  Rodriguez,  but  found  it  unnecessary  to  decide  the  case 
on  those  grounds.     The  other  decision  affirmed  by  the  Court  (on  other  grounds). 
In  re  Alien  Children  Litigation,  50l  F.  Supp,  544,  570-72  (S.D.  Tex.  1980), 
actually  did  find  that  the  charges  created  a  suspect  wealth  classification. 
Other  lower  court  decisions  recognizing  that  wealth  classifications  in  education 
•     may  be  suspect  under  Rodriguez  (at  least  in  the  case  of  absolute  deprivatioji)  ^ 
include: 

Kru.se  v.  Campbell,  431  F.  Supp.  180,  186-188  <E.D.  Va.  1977)  (partial 
""Reimbursement  for  cost  of  private  education  of  handicapped  children, 
which  was  helpful  only  to  those  parents  who  could  afford  to  pay  the 
remainder,  illegal),  vacated  and  remanded,  98  S.Gt.  38  (1977)  (lower 
court  instructed  to  decide. case  on  the  basis  of  the  Rehabilitation 
^  .Act  rather  than  the  Equal  Protection  Clause) ;  • 
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Shaffer  v.  Board  of  School  Directors,  522  F,  Supp,  1138,  1142-45 

(W,D,  Pa,  19^1)   (on  appeal)  (wealth  discrimination  in  providing 
free  transportation  to  kindergarten  in  only  one  direction) ; 

In  re  Distribution,  supra; 

Colorado  Association  for  Retarded  Children  v.  Colorado,  C,A,  No, 
C-4620  (D,  Colo,,  motion  to  dismiss  denied,  July  13,  1973) 
(differing  education  available  to  handicapped  children  on  the 
basis  of  wealth), 

Cf,:  Shapiro  v,  Thompson,  394  U,S,  618,  633  (1969)  '(a  state  ''could  not, 
for  example,  reduce  expenditures  for  education  by  barring  in- 
digent children  from  its  schools"); 

Hobson  V,  Hansen,  269  F,  Supp,  401  (D,D,C,  1967),  aff'd  sub  nom, 
Smuck  V,  Hob-son,  408  F,  2d  175  (D,C,  Cir,  1969)  (successful 
'    challenge  to  tracking  system  based  on  allegations  of  bias 
and  overrepresentation  of  poor  and  black  students  in  lower 
tracks) , 

Compare:  , 

Lujan  V,  Colorado  State  Board  of  Education,     .     ?•  2d    (Col, 

5/24/82)  (school  finance  system  did  not  discriminate  against 
a  suspect  class), 

» -<^, 

Just  as  with  race  classifications,  if  wealth  is  found \o  qualify 
as  a  suspect  classification,  actions  v/hich  have  different  impact  on  students 
v/ith  different  family  incomes  v/ill  be  treated  as  suspect  only  if  the  dis- 
crimination is  "intentional"  under  the  standards  in  §111. A.     Harris  v, 
McRae,  100  2671,  2691-9^2  and  n,  26  (1980), 

Even  if  wealt^k  is  not  treated  as  a  suspect  classification,  school 
actions  vzhich  treat  students  differently  on  the  basis  of  economic  class 
may  in  some  cases  be  struck  dovm  on  the  grpunds  that  they  fail to  meet  even 
the  more  restrained  test  of  a  "rational  .relationship  to  a  legitimate 
purpose,"    See,  for  example.  Doe  v,  Plyler,  supra.     For  discussion  of  this 
standard,  see  §VI,C,  "Equal  Pronection," 

Some  courts  have  indicated  that,  at  least  in  certain  circumstances, 
it  may  be  proper  to  view\'7ealth  discrimination  from  an  intermediate,  or 
sliding  scale,>  standard, -  rather  than  either  "strict  scrutiny"  or  the 
.tradition  version  of  "rational  relationship,"    Under  this  approach,  there 
is  assessment  of  the  relative  importance  of  the  interests  affected,  the 
nature  of  the  class  discriminated  against,  and  the  relative  justification 
for  the  action.     See,  for  example: 

Shaffer,  supra; 

Board  of  Education,  Levjttovm  Union  Free  School  District  v,  Nyquist, 
408  N,Y,S,  2d  606,  636-38  (Sup,  Ct,,  Nassau  County  1978), 
affM  as  modified,  443  N.Y,S,  2d  843  (Sup,  Ct,,  App,  Div.  1981), 
revM,   N,Y  S,  2d    (Ct.  App,  6/23/82)  (school  finance 
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system  ultimately  upheld)  (lox^er  courts  reviex^ed  the  application 
of  this  intermediate  standard  in  other  cases); 

Alevy  V.  Dovmstate  Medical  Center,  384  N.YyS.  2d  82  (1976). 


In  Plyler  v.  Doe,  supra,  the  Supreme  Court,  v;hile  finding  that  the 
exclusion  of  the  children  of  undocumented  children  lacked  a  rational  basis, 
recognized  that  it  x^ras  in  fact  .applying  an  "intermediate"  standard  of 
scrutiny  (4654  and  n.  16),  under  wl^h  the  challenged  action  will  not  "be 
considered  rational  unless  it  furthers  some: substantial  goal  of  the  state" 
(4656,  4657).     The  Cdurt  applied  this  higher,  but  not  strict,  scrutiny  in 
part  because  of  its  recognition  of  the  importance  of  the  interest  in 
education  (see  §VI.C  for  discussion)  and  in  part  because  the  action  penal- 
ized children  for  a  status  over  which  they  do  not  have  control  —  the 
undocumented  alienage  of  their  parents  (see  §VII.E,  "Conditions  Beyond 
the  Student's  Control").     Similarly,  although  not  discussed  by  the  Court, 
children  have  no  control  over  the  economic  class  of  the"  family  into  which 
they  are  born,  and  the  principles  In  Plyler  may  thus  provide  some  basis, 
for  arguing  that  school  decisions  based  on  a  student's  economic  class  * 
should  have  to  meet  this  intermediate  "substantial  interest"  test  of 
rationality  (especially  since  the  family's  economic  class,  unlike  its 
undocumented  alienage  status,  is  "a  constitutional  irrelevancy"  —  see 
above).  See  also  Harper  v.  Virginia  Board  of  Elections,  383^U.S.  663  (1^66). 

Courts  have  also  struck  down  on  due  proces^  grounds  certain  state 
actions  which  have  the  effect  of  barring  poor  persons  from  exercising 
their  legal  rights  (and  without  reference  to  discriminatory  intent).  See: 

Griffin  v.  Illinois,  351  U.S.  12  (1956)   (law  which  Required  indigent 
criminal  defendants  to  pay  for  transcripts  far  use  on  appeal 
had  no  rational  relationship  tc^  guilt  or  innocence) ; 

£?  ^  \ 

Boddie  Vu  Connecticut,  401  U^S.  371  (497L)   (filing  fees  for  divorce 
created  arbitrary  exclusion  from  access  to  court  system  on 
basis  of  poverty); 

Little  V.  Streater,  101  S.  Ct.  2202  (1981)   (statute  requiring 

indigent  to  pay  for  blood  grouping  tests  in  paternity  suit 
violates  due  process  right  to  ^be  heard);  ^ 

Shaffer,  supra,  522  F.  Supp.  at  1141-42. 

State  Constitutional  Standards  *        -  * 

Some  courts  treat  provisions  of  their  states'  constitutions  differently 
from  the  analogous  provisions  of  the  federal  constitution.     Thus,  wealth 
has  been  declared  a  "suspect  classification"  under  the,  equal  protection 
clause  of  the  state  constitution  in:  " 

-Serrano  v.  Priest,  18  Cal.  3d  728,  135  Cal.  Rpt'r.  345,  557  P.  2d 

929  (1976),  cert,  denied,  97  S.Ct.  2951  (1977)   (school,  finance 
case) ;  - 
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W'.ishakie  County  School  District  No  /  One  v.  Herschler,  606  P .  2d 
310,  334  (Wyo.  1980) (same) .  .  ' 

t! 

Ct,  Discussion  of  other  sphool  finance  cases  ri:reating  education  as  a  funda- 
mental interest  under  the  state  constitution,  in  §VI,C,  "Equal 
Protection. "  "      .  v 

Compare: 

Hartzell  v.  Connell,  No.  133394  (Cal,  Simper?  Ct.  j  Santa  Barbara  County-, 
3/30/81)   (Clearinghouse  No.'  42,430)  (no  discrimination  on  basis  of 
wealth  Inhere  student  activity  fee  for  extracurricular  activities 
j'/as  waived  for  students  unable  to  afford  it); 

Lujan,  supra. 


IV. A, 


IV.     RIGHT- TO  PRi-VAGY- 


A.  GENERAL 


/ 


"The  Constitution  does  not  explicitly  mention  any  right  of  pi^ivacy. 
In  a  iine  of  decisions,  however,  going  back  perhaps  as  far  as  Union 
Pacific  R.Co.  v.  Botsford,  141  U.S.  250,  251  .   .   .(1891),  the  Court  has 
recognized  that  a  right  of  personal  privacy,  or  a  guarantee  of  certain  areas 
or  zones  of  privacy,  does  exist  under  the  Constitution, ^n  varying  contexts, 
the,  Court  or  individual  Justices  have,  indeed,  found  at  least  the  roots  of 
that  right  in  the  First  Amendment,  Stanley  v.'  Georgia,  394  U,S,  557,  564,,   .  • 
(1969);  .in  the  Fourth  and  FijEth  Amendments,  Jerry  v.  -Ohio,  39s2:  U,S,  1,  8--9  •  • 
(1968),  Katz  v.  United  States,  389  U.S.  347,  .35t).   .   .   (1967);;Boyd  v.  -United 
States,  116  U.S.  616.   .   .(1886),  see  Olmstead  v.  United  States,  277  U.S.- 
438,  478  .   .   .1928) OBrandeis,  J.,  dissenting);  in  the  penumbras  of  the  Bill 
of  Rights,  Griswold  v.  Connecticut,  381  U.S.,  at  484-485.   .        in  the  Ninth 
i\mendment,  id.  ,  at  486'  .   .   .^(Goldberg,  J.  ,  concurring);  or  in  the  fioncept  of  • 
liberty  guaranteed  by  the  first  section  of  the  Fourteenth  Amendment,  see  - 
Meyer  V.  Nebraska,  262  U.S.  390,  399  .   .   .(1923).  These  decis^ions  make  it 
^clear  that  Qnly,  personal  rights  that  can  be  deemed  'fundamental'  6r  'implicit* 
in  the  concept  of  ordered  liberty,'  P^lkp  v.  Connecticut,  302  U.S.  "319. 
325  .   .   .(1937),  ^re.  included  in  the  guarantee  of  personal  privacy .  They 
also-make.it  clear  that  the  right  has  some  extension  to  activities  relating 
to'  marriage.  Loving  v.  Virginia,  388  U.S.  i;  12  .   .   .'(1967) ; 'procreation,  • 
Skinner  V.  Oklahoma,  -316  U.S.  535,  541-542'.   ...   (1942);  contr^ace^tion, 
Eisenstadt  v.  Baird,  405  U.S.,  at  453-454.   .   . ;  id . ,  at  46D,  463t465  .   .  . 
(Ivliite,  J.,  concurring  in  the  result);  family  relationships,  Priftce  v. 
Massachusetts,  321  U.S.  158,  166  .   .   .  (1944)  ;  and  child  rearing  and  education., 
Pierce"v..^Society  of  Sisters,  268  U.S.  510,  "535,   .   .  •(1925>,  Me^er  v. 

Nebraska'^  supra. •  ;  . 

^       .  ^  .    Roe  V.  Wade,  410  U.S.  113,  152-53  (1973)  \ 

0  (emphasis  added) .  v  *  ? 

;  "Students  in'^Kchool  as  well  ds  students  out  of  school  are  'persons' 
under  our  Constitution."  Tinker  v.  Pes  Moines  ^Independent,  School  District, 
393  U.S.  5.03^,  511  (1969).  Thus,  the  rights  of  privacy  "described  ih>JRoe  are  ' 
gharanteed  to  students.  ,  u  »     *  ^     *  . 

Merriken  v.  Cregsmafi,  364.  F.  Supp  .  *913  (E-D.Pa.  1973); 
White  V.  Davis,  13  C.3d  757  (Cal.  1975);  •   ,  .   .  • 

People  V.  Russell,  214  Car.App.2d  445,  29  Cal.Rptr.562  (1963). 
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See: 

Planned  Parenthood'  of  Central  Missouri  v.  Danforth,  428  U.S.  52,  72--75 
(X97&) (blanket  requirement  that  minors  seeking  abortion  obtain 
parental  consent  is  unconstitutional> violation  of  privacy) 

Carey  v.  Population  Services  International,  431  U.S.  678  (1977) (ban  on 
distribution  of  contraceptives  to  those  under  16  years  of  age 
'is  unconstitutional  invasion  of  privacy) , 

C^":    Runyon  v.  McCr^ry,  96  S.Ct.  2536,  2598  (1976)  (privacy  interests  impli- 
cated in  the  school  as  well  as  the  home) . 

More,  privacy  rights  deserve  special  attention  in  the  School:  ^ 

Scholarship  cannot  flourish  in  an  atmosphere  of  suspicion  and 
distrust.  Teachers  and  students  must  always  remain  free  to 
inquire,  to  sfudy  and  to  evaluate,  to  gain  new  maturity 
and  understanding.   \   .  . 

Sweezy  v.  New  Hampshire,  354  U.S.  234,  -250  (1957). 

See  also: 

Shelton  v.  Tucker,  364  U.S.  479,  487  (1960) « 

As  Sweezy  indicates,  privacy  is  particularly  important  iti  the  schools 
because  it  is  related  to  First  Amendment  freedoms  of  '^pression-  Those 
freedoms  are  likely  to  be  inhibited  or  chilled  if  subject  to  illegitimate 
disclosure  or  intrusion. 

Shelton,  supra ; 
Sweezy,  supra;  v 

Keyishian  v.  Board  of  Regents,  385  U.S.  589  (1967); 
N.A.A.C.P.  V.  Alabama,  357  U.S.  449,  462  (1958); 
White,  supra. 

.Education  depends  upon  students'  and  teachers'  being  open  to  involvement 
in  the  learning  process.     This  in  turn  requires  risks  which  will  not  be  taken 
\inless  those  students  and  teachers  feel  that  the  school  is  a  seclirfe.  place  which 
guarantees  their  privacy .  Further ,  students, at  various  periods  in  their  often 
rapid  personal  development  can  only  feel  stunted  and  frustrated  —  if  not 
humiliated  —  when  information  ab'out  their  "former  selves"  is  taken  too 
seriously,  is  maintained  permanently,  or  has  been  disclosed.  See,  e.g., 
Edgar  Friedenberg,  The  Vanishing  Adolescent,   (1959).  Finally,  students  in 
school  may  have  particular  claims  to  .privacy  protection  because  they  are  com- 
pelled to  be  present  and  are  often  compelled  to  participate  in  activities  in 
which  they  must  reveal  ,asj)ects  of  themselves. 

« 


IV. A. 


Recent  Supreme  Court  cases  provide  some  guidance  for  legal  analysis  of 
privacy  rights.     First,  privacy  rights  are  of  at  least  two  different  types: 
*'One  is  the  individual  interest  in  avoiding  disclosure  of  personal  matters, 
and  another  -  is  the  interest  in  independence  in  making  certain  kinds  of 
Important  decisions."  Whalen  v.  Roe,  97  S.Ct.  86&,  S76  (1977).  Second, 
where  the  state  places  any  significant  burden  on  the  fundamental  rights 
protected  by  privacy,  that  burden  must  generally  be  justified  by  a  com- 
pelling state  interest,  and  the  state's  action  "must  be  narrowly  drawn  to 
express  anly  those  interests."  Carey,  97  S.Qt.  at  2016.  . 

For  minors,  however,  there  may  be  additional,  permissible  justifications: 
"State  restrictions  inhibiting  privacy  rights  of  minors  are  valid  only  if 
they  serve  *any  significant  state  interest.   .   .that  is  not  present  in  the 
case  ot  'an  adult.*"  Id.  at  2020.     Although  this  additional  test  is  apparently 
less  rigorous  than  the  compelling  interest  test,  the  Court'' s  careful  scrutiny 
in  rejecting  the  staters  attempted^  justifications  in  Carey  and  Planned 
Parenthood    demonstrate  it  is  nevertheless  an  exacting  one.  Further,  the 
'*signif leant  interest"  test  applies  only  to  iiiterests  "not  present  in 
the  case  of  an  adult."  Under  this  analysis,   interests  which  could  also  be 
advanced  concerning  adults  thus  must  meet  the  compelling  interest  test 
when  applied  to  minors. 

Finally,   the  privacy  interests  in  Carey  and  Planned  Parenthood  were 
of  the  second  type  —  "the  interest  in  independence  in  making  certain  kinds 
of  important  decisions"  —  and  the  Court  has  stated  that  this  interest  depends 
in  part  on  the  capability ^ for  making  such  decisions,  which  relates  to 
maturity.  Carey,  97  S.Ct.  at  2020  n.l5.  Where,  on  the  other  hand,  the 
privacy  interests  at  stake  are  mainly  of  the  first  type^ —  "the  individual 
Interest  in  avoiding  disclosure  of  personal  matters"  —  there  is  arguably 
no  relationship  to  maturity  or  age,  and  the  compelling  interest  test  should 
apply  to  minors.     In  any  event,  the  analysis  of  any  particular  school 
situation  under  either  test  should  take  in'to  account  the  important  privacy 
interests  in  the  schools,  as  described  above. 

In  addition  to  the  United  States  Constitution,  privacy  rights  may 
be  found  in  certain  state  constitutions  and  statutes  and  in  a  common  law 
right  of  privacy,  sometimes  termed  "the  right  to  ^e.  let  alone."  Warren  and 
Brandeis,  "The  Right  to  Privacy,"  4  Harv.L.Rev.   193,  195  (1890).  For  recent 
application,  see  Deaton  v.  Delta  Democrat  Publishing  Co.,  326  So. 2d  471 
(Miss. Sup. Ct.   1976) (common  law  right  applicable  to  invasion  of  privacy 
action  for  newspaper  story  with  names  and  photographs  of  students  in 
classroom  for  "retarded") . 

Two  of  the  mo^t  extensive  analyses  of  privacy  interests  in, school  are 
found  dn  White,  v.  Davis,  supra,  dealing  with  the  use  of  undercover  agents 
(see  §IV.D);'and  Merriken  v.  Cressman,  supra,  dealing  with  collection  of 
personal  information  about  students  and  their  families  in  order  to  identify 
"potential  drug  abusers"  (see  §IV.E.). 
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IV.B. 


0 

B.  SEARCH  AND  SEIZURE 


"The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  Warrants  shall  issue,  but  upon  pro- 
bable cause,  supported  by  Oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things  to 
be*  seized." 

United  States  Constitution, 
Amendment  IV* 

General  Supreme  Court  Doctrine  —  Warrant  Based  on  Probable  Cause 

The  basic  rule  of  the  Fourth  Amendment  as  applied  to  searches 
of  citizens  by  government  officials  when  investigating  individual 
wrongdoing  is  that  a  search  is  unconstitutional  unless  a  judge  or  magistrate 
has  issued  a  warrant  after  being  presented  with  sufficient  evidence 
to  establish  probable  caus6  that  an  illegal  act  has  been  committed. 
The  warrant  requirement  serves  several  purposes:     (1)  providing 
netitral  and  detached  review  by  a  disinterested  judicial  officer 
not  involved  in  investigation  or  prosecution  before  .intruding  on 
constitutionally  protected  privacy;   (2)  assuring  the  person  being 
searched  that  he/she  is  not  being  subjected  to  unbridled,  arbitrary 
action;  and  (3)  preventing  improper  searches  from  being  justified 
afterwards  on  the  basis  of  evidence  obtained  from  the  illegal  search.  ? 
Searches  without  warrants  ''are  held  unlawful  notwithstanding  facts 
unquestionably  showing  probable  cause."  ^ 

Agnello  V.  United  States,  269  U.S.  20,  33  (1925); 
Katz  V.  United  States,  389  U.S.  347,  356  (1967); 
Coolidge  V.  New  Hampshire,  403  U.S.  443, '45.0  (1971); 
United  States  v.  United  States  District  Court,  407  U.S. 

297,  315-17  (1972); 
G.M.  Leasing  Corp.  v.  United  States,  97  S.Ct.  619,  631  (1977). 

This  general  rule  is  "subject  only  to  a  few  specifically  estab- 
lished and  well-delineated  exceptions."    Katz,  389  U.S.  at  357. 
These  exceptions  (e.g.,  emergency,  consent,  etc.)  are  discussed  ^ 
belox^7. 

School  Cases  Ignoring  the  Basic  Doctrine 

y  . 

The  Supreme  Court  has  never  decided  a  case  directly  involving 
the  application  of  the  Fourth  Amendment  to  students.     There  have^ 
been  relatively  few  federal  lower  court  decisions,  and  most  opinions 
have  been  issued  by  state  courts.     The  law  is  in  a  state  of  flux. 
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IV. B 


Unlike  some  of  the  earlier  decisions,  most  cases  now  state 
or  assume  that  students  are  protected  by  the  Fourth  Amendment  in  * 
searches  by  school  officials  and  law  enforcement  officers-  Never- 
theless, with  a  few  recent  exceptions,  these  cases  have  generally 
not  applied  the  warrant  and  probable  cause  standards,  despite  the 
fact  that  most  of  the  searches  did  not  fit  any  of  the  "specifically 
established  and  well-delineated  exceptions.'*    The  most  common  formu- 
lation in  these  casesTjis  "reasonable  suspicion"  or  "reasonable  ^ 
cause"  to  believe  that  the  student  possesses  something  illegal.  It 
is  not  clear  exactly  what  this  standard  means.     One  of  the  clearer 
def-inltions  may^  however,  provide  some  guidance: 

Among  the  factors  to  be  considered  in  determining 
the  sufficiency  to  cause  to  sjearch  a  student  are 
the  child's  age,  history  and  record  in  the  school, 
the  prevalence  and  seriousness  of  the  problem  in 
the  school  to"  which  the  search  is  directed,  the, 
exigency  to  make  the  search  without  delay  and  the  " 
probative  yalue  and  reliability  af  the  information 
used  as  a  justification  for  the  search.     [In  re 
John  Doe  VIII  v.  State,  88  N.M.  347,  540  P. 2d 
827   (Ct.App.  1975)] 

The  decisions  which  have  departed  from  warrant  and  probable 
cause  requirements  are  listed  below  and  are  also  summarized,  and 
in  large  measure  criticized,  by: 

William  G.  Buss,  "Search  of  Students  by  School  Officials  in  Public 
Schools,"  20  Inequality  in  Education  5  (1975)   [reprinted  in 
Center  for  Law  and  Education,  The  Constitutional  Rights  of 
Students,  127-34  (1976)]; 

Robert  E.  Phay  and' George  T.  Rogister,  Jr.,  "Searches  of  Students 
and  the  Fourth  Amendment,"  5  Journal  of  Law  and  Education  57 
(1976). 

The  general ^reason  given  for  relaxing  traditional  Fourth 
Amendment  standards  is  school  officials'  obligation  to  maintain  a 
safe  environment  for  the  students  in  their  charge  (often  described 
as  "in  loco  parentis"  responsibility).     The  standard  applied  by 
lower  courts  has  varied  depending  upon  (1)  whether  the  search 
is  of  a  student's  locker  or  his/her  person  or  dorm  room*  (with  the 
former  often  almost  entirely,  unprotected) ;  and  (2)  whether  the 
search  is  conducted  or  instigated  primarily  by  school' of ficials 
seeking  to  maintain  order  in  the  school  or  by  law  enforcement 
officials  seeking  evidence  of  QD;riminal  activity  (the  latter 
tending  to  require  warrant  and  probabl^e  cause).     [One  decision 
has  placed  a  security  officer  employed  by  the  school  in  the  latter 
category  and  required  probable  c^use.     People  v.  Bowers,  72  Misc.  2d 
800,  339  N.Y.S.  2d  783  (19,73).]     Yet,  these  distinctions"  do  not 
seem  entirely  justified.  \      ,  ^ 
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Courts  exeraptang  lockers  from  significant  protection  have  relied 
on  one  or  more  theories.     First,  locker  searches  are  sometimes  treated 
as  "administrative  searches."    However,  the  Supreme  Court  exception 
for  "administrative  searches"  depends  upon  the  search  being  "neither 
personal  in  nature  nor  aimed  at  the  discovery  of  evidence  of  crime,"  ^ 
Camara  v.  Municipal  Court,   387  U.S.  523,  527  (1967)   (routine  annual 
inspection  of  all  houses  in  a  neighborhood  in  order  to  enforce  housing  • 
code).     Further,  the  Court  held  that  eveij  for  searches  meeting  these 
terms  the  warrant  and  probable  cause  requirements  generally  still  apply, 
although  a  modified  standard  of  probable  cause  is  reqitired.     Id.  at  534-39. 

See  also:  t:, 

Marshall  v.  Barlow^s,  Inc.,  98  S,Ct,  1816  (1978)   (warrant  required 
for  safety  searches  of  businesses  by  Occupational  Safety  and 
Health  Administration) ;  ^ 
Michigan. V.  Tyler,  98"  S.Ct,  1942  (1978)   (warrant  required  for  fire 
officials  investigating  cause  of  fire). 
Compare:        /  *  i 

Donova^  v.  Dewey,  101  S.Ct.  2534  (1981)   (a  narrowly  tailored 
^stem  of  regular  warrantless  administrative  inspections 
/of  commercial    property,  e.g.  for  compliance  with  health 
and  safety  regulations,  as  distinguished  from  searches 
for  contraband^ or  evidence  of  crime,  may  be  permissable 
/     under  certain  circumstances) • 

Second,  it  is  Sometimes  claimed  that  students  have  waived  their  - 
Fourth  ^endment  rights  concerning  lockers  and/or  that  they  have  no 
reasonable  expectation  of  privacy  since  they  are  aware  that  the  school 
maintains  control  over  lockers'.     However,  as  pointed  out  by  Buss, 
supra  at  8-9,  and  Smyth  v.  Lubbers,  398  F.Supp.  777,  788  (W.D.Mich. 
1975),  this  approach  begs  the  issue  —  government  benefits  cannot  be 
conditioned  upon  waiver  of  constitutional  rights,  anfl  expectations 
of  privacy  are  not  "reasonable"  if  they  have  been  lowered  because  the 
school  has  made  it  clear  that  it  will  not  follow  Fourth  Amendment 
standards,  so  that  in  any  case  it  is  still ^necessary  to  determine 
whether  the  requirements  of  the  Fourth  Amendment  have  been  met. 
See  also  Jones  v.  Latexo  Independent  School  District,  499' F.Supp.  223, 
234  (E.D.Tex.  1980).  •  , 

Third,  courts  have  sometimes  relied  upon  a  claim  that  the  lockers ' 
are  the  property  of  thej^school  and  not  the  student.     The  Supreme  Court 
has  declared,  however,  Hhat  "the  Fourth  Amendment  protects  people, 
not  places,"  thus  covering  a  phone  conversation  in  a  telephone  bootli^'y' 

Katz,  389  U.S-  at  351. 
See^:  U.S.  v>  Chadwick,  433  U.S.  1  (1977)   (locked  footlocker  protected), 
where  the  court  reiterated  the  language  in  Katz  and  emphasiz;ed 
that  the  Fourth  Amendment  is  by  no  means  restricted  to  protection 
.  of  one's  home; 
Stoner  v.  California,  376  U.S.  253  (1960)  (taxicab); 
^  Marshall  v.  Barlow's  Inc.,  supra  (business); 

U.S.  V.  Blok,  188  F.2d  1019  (D.C.Cir.  1951)  (desk). 
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Compare: 

New  York  v.  Belton,   101  S.Ct.  2860  (1981): 

U;illeuli:it;s"Vril.>s.,   ......?.Ct.^^^.,:   ^PU.S.L.U.  ^oSO  (6/1/S2) 

-^--YauToniobilo  ^-:..-ept  ion  includes  clorfeu  containers  witnm 
the  automobile) 

The  school  official/police  distinction  is  likewise  open  to  ques- 
tion.    First  it  is  often  based  upon  the  view  that  school-initiated 
searches  are  "administrative."    As  noted  above,  however,  they  are 
not.     Second,  the  line  between  searches  for  the  purpose  of  maintaining 
school  order  and  searches  for  law  enforcement  purposes  is  often 
impossible  to  draw,  even  though  the  police  did  not  initiate  the 
search.     School  officials  may  often,  along  with  their  institutional 
mot-ivation,  also  have  the  intention  of  turning  over  any  seized  evi- 
dence to  the  police.     At  any  rate,  where  such  evidence  is  found,  it 
is  likf^^ly  to  result  in  criT:ninal  prosecution  regardless  of  the  school's 
initial  motive.     See  Buss  at  7.     Third,  such  a  distinction  creates 
a  temptation  to  conceal  school-police  cooperation  and  to  pressure 
school  officials  to  carry  out  the  police's  functions  in  order  to 
avoid  warrant  requirements.     Id.  at  7-8.     Fourth,  the  distinction 
makes  particularly  little  sense^wher-fe  the  student  is  subjected  to 
school  punishments  with  consequences  as  grave  or  graver  than  the 
applicable  criminal  sanction.     Smyth,  398  F.Supp.  at  787-88. 
Finally,  the  Supreme  Court  has  made  it  clear  that  the^ warrant  re- 
quirement do^s  not  depend  upon  whether  or  not  the  governmental  pur- 
pose served  by  the  search  is  criminal  prosecution,  for  the  intrusion 
upon  privacy  remains. 

United  States  District  Court,  407  U.S.  at  318-320  (surveil- 
'  lance  for  the  purpose  of  ongoing  national  intelligence 

gathering) ; 

Camara,  387  U.S.  at  530  (enforcing  city's  health  and^safety 

"  standards)';  / 
See  V.  City  of  Seattle,  387  U.S.  541  (1967)  (routine 

.   search  for  enforcing  citv'c;  fire  code); 
MarshalJ,  v.  Barlqw^s,  Inc.,  supra; 
Michigan  v.  Tyler,  supray 
See    Morale  v.  Grigel,  422  F.Supp.  988,  996-97  (D.N.H.  1976) 
(search  of*  student's  room  for  missing  stereo). 

More  generally,   the  attempt:  to  avoid  warrant  requirements  by 
citing  the  special  considerations  involved  in  maintaining  a  satfe 
environment  for  students  seems  misdirected.     The  fact  that  gov- 
ernmental interests  justify  a  search  does  not  dispense ^with  the 
need  for  a  warrant.^   Warrantless  searches  are 'justified  only 
x^7here,  in  addition,*  the  governmental  interests  are  likely  to  be 
frustrated  by  a  warrant  requirement.     Thi^  has  been  stated  empha- 
tically by  the  Supreme  Court,  even  when  presented  with  a  need  for* 
the  search  based  upon  national  security  interests. 
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United  States  District  Court,  407  U.S.  at  315-16,  320. 
See  also  : 

Camara,  387  U.S.  at  533;, 

G.M.  Leasing  Corp.,  97  S.Ct.  at  631; 

Marshall  v.  Barlow*  s  >  Tnc .  ,  supra,,  (health  and  safety  - 

inspections  still  required  warrant); 
Michigan  v.  Tyler,  supr^,   (investigation  of  cause  of 

fire). 

There  is  an  exception  discussed  below  under  emergencies,  for  those 
situations  in  which  a  warrant  'would  result  in  the  kix^d  of  delay  which 
xvould  frustrate  the  legitimate  interest  in  the  search.     Thus,  the, 
warrant  requirement  for  school  searches  does  not  frustrate  that 
interest -any  more  than  the  general  warrant  requirement  applied  to 
citizens  outside  the  school.     See  Smyth,  398  F.Supp.  at  789,  792- 
93.     Nor  are  school  searches  of  the  sort  where  the  purposes  usually 
served  by  the  warrant  (as  noted  in  the  first  paragraph  of  the  com- 
ments) are  irrelevant  or  are  being  served  in  some  other  manner. 
See  United  States  v.  Martinez-Fuerte,  96  S.Ct.  3074,  3086  (1976). 
Thus  school  searches  should  be  governed  by  normal  warrant  require- 
ment s .  *  * 

These  standards  for  determining  whether  a  warrant  is  neces- 
sary have  thus  been  confused  by  lower  courts  with  the  standards 
for  determining  the  level  of  probable  cause  which  must  be  shown 
in  order  to  obtain  the  warrant.     The  standard  of  probable  cause 
which  must  be  presented  to  the  judge  or  magistratevTs  determined 
by  "balancing  the  need  to  search  against  the  invasion  which  the 
search  entails."    Camara,  387  U.S.  at  537.     It  is  at  this  point 
that  the  special  considerations  raised  TDy  school  officials  might 
-be  relevant.     Instead,  t£he  courts  have  improperly  applied "this 
balancing  test  in  order  to  dispense  with  the  warrant  requirement 
altogether. 

Buss,  at  11,  13,  notes  that  the  failure  of  most  schools  and 
courts  -to  apply  the^e  Fourth  Amendment  standards  faithfully  to 
students  stems  in  part  from  a  dis-regard  of  the  very  real  privacy 
interests  of  students: 

Yet  the  student  .in  public  school  has  a  strong 
interest  in  privacy.     In  large  measure  t;he 
student  shares  with  people  generally  a  funda-  o 
mental  interest  in  being  s.ecure  from  offensive 
or  harmful  invasions  of  his/her  private  life 
and'  physical  security.     But  this  interest*  is  ^  . 

also  uniquely  strong  because  personal  freedom 
and  privacy  of  students  in  public  school  are 
already  restricted  by  compulsory  attendance 
laws  and  the  resulting  structure  and  regu- 
lation of  in-school  life.     Similarly,  apart 
from  the  integrity  of  the  student's  own  body, 
the  school  locker  is  one  of  the  student's  few 
harbors  of  privacy  within  the  school.     It  is 
the  only  place  where  a  student  may.be  able 
to  store  what  he  or  she  seeks  to  preserve  ' 
as  private  —  letters  from  a  girl  friend  or 
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or  boy  friend,  applications  for  a  job^ 

poetry  being  written,  books  that'  may  be 

ridiculed  because  they  are  too  simple  or 

too  advanced,  or  dancing  shoe^  the  student 

may  be  embarrassed  to  own. 
•  J.  .1- 

.   .   .it  is  utterly  misleading  to  contrast 
the  student  guilty  of  crime  or  serious  mis- 
behavior and  all  "other" ^ students .     All  stu- " 
dents  have  a  stake  in  preserving  a  modicum  of 
privacy  against  interference  by  the  police, 
teachers,  administrators,  and  other  students. 
The  student  prosecuted  is  not  the  only  student 
searched.     Searches  are  conducted  on  the  basis 
of  suspicion,  and  plainly  not  all  suspicions 
turn  out  to  have  been  correct  or  to  produce 
convictions.     As  the  barriers  against  unreas- 
onable searches  go  down,   the  privacy  of  all 
students  is  sacrificed.    .   .   .Possibly  of  even 
greater  significance,  searches  outside  the 
usual  Fourth  Amendment  bounds  may  direcOly 
affect  all  students,  who  learn  the  lesson 
^ '  that  lofty  principles  may  be  converted  into 

mere  rhetoric  when ^those  with  power  find  it 
expedient  to  do  so. 

List  of  Cases  Decided  Against  Student 

Cases  which  have  gone  against  the  student  by  ignt^ring  the 
requirement  of  a  warraiit  based  upon  probable  cause,  instead  using 
one  of  the  questionable  rationales  above,  include: 

Zamora  v.   Pomeroy,  639  F. 2d  662,  670-71  (10th  Cir.  1981) 
(search  of  student's  locker  following  alert  by 

sniffer  dog  met  reasonable  catise  standard  because  . 
school  had  ioint  control  over  locker); 
Moore  v.  Student  Affairs  Committee,   284  F.Supp,  725  (M.D. 

Ala.   19f)8)   (dormitory  search  by  school  officials 

requires  only  "reasonable  cause"  even  when  searching 

solely  for  violations  of  law); 
M.  V.  Board  of  Education,  429  F.Supp.  288  (S.D. 111.  1977) 
^  (search  based  on  information  from  another  student 

met  "reasonable  cause"  standard  where  no  police 

involvement  and  plaintiff  was  required  "merely  to 

empty  his  pockets"); 
Biibrey  v"!  Brown,  481  F.Supp.  26  (D.Ore.  1979)  (warrant 

not  needed  where'  search  based  on  probable  cause  and 

related  to  school's  pursuit  of  order,  discipline, 

safety  and  education); 
In  re  W. ,  29  Cal.App.3d  777,  105  Cal.Rptr.  775  (1973) 

^  (search  by  school  official  need  only  be  '^reasonable" 

and  x-jithin  the  scope  of  his/her  duties); 

1/u  ■ 
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In  re  C . ,  26  Cal.App.3d  320,  102  Cal.Rptr.  682  (police  officer  was 
*  "  merely  acting  as  "agent"  of  school  officials,  who  t^ere  themselves 

acting  in  "private"  capacity) ; 

In  re  G. ,  11  Cal.App.3d  1193,  90  Cal.Rptr.  361  (1970)   (warrant  or 

arrest  procedures  would'have  adverse  effect  on  student  and  school); 

In  re  Donaldson,  269  Cal.App.2d  509,  75  Cal.Rptr.  220  (1969)  (search 
by  vice  principal  not  government  action) ; 

State  V.  Baccino,  282  A. 2d  869  (Del. Super.  1971)   (reasonable, suspicion) ; 

Nelson  v.'State,  319  So. 2d  154  (Fla.App.  1975)   ("reasonable  suspicion" 
where,  students  found  smoking  in  restricted  area  with  odor  of 
\  marijuana  present); 

State  V.  Young,  234  Ga.  488  (1975)  (Fourth  Amendment  protection  for  stu- 
dent searches  by  school  officials  minimal  and  the  exclusionary  rule 
does  not  apply  if  there  is  no  police  involvement) ; 

In  re  J. A.,  406  N.E.2d  958  (Ill.App.  1978)   ("reasonable  suspicion");   ^  ^ 

State  v.  Stein,  456  P. 2d  1  (Kan.  1969),  cert,  denied,  397  U.S.  947 

""(1970)   (police  had  "consent"  of  administrator  and/or  student) ; 

In  re  G.C. ,  121  N.J. Super.  108,  296  A. 2d  102  (1972)   (drug  search 
met  by  reasonable  suspicion  standard)  ;  ^ 

In  re  John  Doe  VlII  v.  State,  540  P. 2d  827  (N.M.App.  1975)   (search  of 
student  observed  by  teacher  smoking  pipe  in  violation  of  school 
rulas  upheld  on  "reasonable  cause"  standard) ;  » 

People  V,  Jackson,  65  Misc. 2d  909,  319  N.E.2d  731  (App.Term  1971), 

"       af£M,  30  N.Y.2d,  284  N.E.2d  153,  333  N.Y.S.2d  167  (1972)  (police 
found  to  be  involved  in  chase  but  not  in  search;  reasonable 
suspicion  standard) ;  j  '  \ 

People  V.  Sin^letary,  333  N.E.2d  369  (N.Y.  1975)   (upholding  search  based 
on  precise  information  from  student  informant  with  history  of  reli- 
ability; People  V.  D. ,  infra,  distinguished). 
Cf.:  Commonwealth  v.  Dlngfelt,  227  Pa. Super.  380,  323  A. 2d  145  (1974) 
(search  held  reasonable;  no  "government"  action); 

Mercer  v.  State,  450  S.W.2d  715  (Tex.Civ.App .  1970)   (search  by  princi- 
pal not  government  action,  in  loco  parentis); 

People  V,  Boykin,  39  111, 2d  617,  237  N.E.2d  460  (1968)   (police  search^ 

of  student  for  gun  in  school  based  on  anonymous  inforination  received 
by  assistant  principal  upheld  given  that  informant  had  nothing  to 
gain  by  giving  false  information, .although  court  seemed  to  apply 
same  standards  as  for  non-school  searches). 

Cases  Decided  for  Students  Without  Applying  Warrant/Probable  Cause  Requirements 

Some  cases  have  been  favorable  to  students,  while  not  applying  (or  in 
some  cases  reaching)  warrant  and  probable  caus^  requirements:  / 

Piazzola  V.  Watkins,  442  F.2d  284  (5th  Cir.  1971)   (dorm  search  held 

unreasonable,  attendance  could  not  be  conditioned  upon  waiver  of 
Fourth  Amendment  rights) ; 

Gillard  V.  Schmidt,  579  F.2d  825  (1st  Cir.  1978)  (teacher  case,  reasonable 
i^pectation  of  privacy  in  his  school  desk,  despite  system's  ownership 
of  desk;  superintendent  liable  for  search  for  satirical  cartoon); 
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Horton  V.  Goose  Creek  Independent  School  District,    F.2d   ,  50 

U.S.L.W.  2751  (5th  Cir.  6/1/82)   (sniffer  dog  search  of  students 
ii^ithout  individualized  suspicion  held  unreasonable,  sniffer  search 
of  lockers  and  cars  found  reasonable) ; 

Picha  V.  Wielgos,  410  F.Supp.  1214  (N.D.Ill.  1976)   (where  police  and 
school  officials  work    together  on  search  which  may  result  in 
criminal  prosecution,  school  officials  are  subject  to  at  least 
a  reasonablenesss  standard,  and  where  police  had* own  ends  and 
were  not  called  in  merely  to  further  the  school's  ends,  they  were 
subject  to  probable  cause  standard;  issue  of  higher  standards  not 
reached) ; 

Bellnier  v.  Lund,  438  F.Supp/  47  (N.D.N.Y.  1977)   (unreasonable  to  strip 
search  entire  fifth  grade  class  in  attempt  to  find  student  who 
allegedly  stole  three  dollars) ; 

Doe  V.  Renfrow,  475  F.Supp.  1012  (N.D.Ind.  1979)   (school  strip  search 

requires  reasonable  cause  to  believe  student  possessed  contraband; 
alert  by  trained  sniffer  dog  not  sufficient;  use  of  the  dog  itself 
did  not  constitute  a  search,  however,  and  alert  by  dog  did  estab- 
lish enough  reasonable  cause  to  justify  emptying  of  pockets) ,  rev'd 
in  part,  631  F.2d  91,  reh.  and  reh.  en  banc  denied,  635  F.2d  582 
(7th  Cir.  1980)   (reversed  because  lower  court  should  have  awarded 
damages;  "the  conduct  of  the  school  officials  in  permitting  such 
a  nude  search  was  not  only  unlawful  but  outrageous  under  'settled 
indisputable  principles  of  law'");  cert .  denied ,  101  S.Ct.  3015 
(1981); 

M.M.  V.  Anker,  477  F.Supp.  837  (E.D.N.Y.),  aff 'd,  607  F.2d  588  (2nd 

Cir.  1979)   (teacher's  initial  search  of  student's  handbag,  although 
requiring  only  "reasonable  grounds  to  suspect"  unlawful  possession, 
was  invalid  where  there  was  not  more  than  suspicion  that, student 
"might"  have  stolen  object;  strip  search  required,  and  here  lacked, 
probable  cause); 

State  V.  Trippe,  246  S.E.2d  122  (Ga.App.  1978)   (school's  chief  security 
officer,  who  had  also  been  deputized  by  county  but  wha  conducted 
search  solely  at  request  of  school's  dean,  was  treated  by  court 
as  law  enforcement  official,  thereby  requiring  exclusion  of 
evidence  from  prosecution;  State  v,  Young,  supra,  distinguished); 

Jones  V.  Latexo  Independent  School  District,  supra,  499  F.Supp.  at 
231-37  (sniffer  dog  search  of-ali  students  and  of  students' 
automobiles  was  an  unconstitutional ^blanket  search  lacking  in 
sufficient  individualized  suspicioi^,  and  the  subsequent  physical 
individual  searches  of  plaintiffs  and  their  automobiles,  based 
on  the  dog's  alert,  were  therefore  also  illegal); 

People  V,  D. ,  34  N.Y.S.2d  483,  358  N.Y.S.2d  403,  315.N.E.2d  466 

(1974)   (search  by  school  officials  was  not  justified  by  "unusual 
behavior  in  student's  entering  bathroom  twice  with'  other  stu- 
dents or  by  information  from  "confidential  sources"  concerning 
student's  possible  drug-dealing;  relies  on  'Catriara  to  establish 
a  somewhat  lower  standard  than  usual  probable  cause;  no  discussion 
=  of  warrant  requirement) ; 


173 


People  V,  Bowers,  72  Misc. 2d  800,  339  N.Y.S.2d  783  .(Crim.Ct.  1973) 
(security  guard  treated  as  lav;  enforcement  official  rather 
than  school  official,  thereby  requiring  probable  cause); 

State  V.  Walker,  528  P. 2d  113  (Oreg.App.Ct.  1974)   (Fourth  Amend- 
ment applies  to  searches  by  school  officials;  remanded  to 
trial  court  to  determine  whether  probable  cause  or  some 
lesser  standard  should  be  used); 
Cf.:  Potts  V,  Wright,  357  F.Supp.  215  (E.D.Pa.  1973)  (student  right 
to  sue  school  officials  for  unreasonable  searches); 

People  V.  Boykin»  supra.  i       -      i  ' 

Cases  Applying  Warrant/Probably  Cause  Requirements 

There  have  been  a  few  decisions  which  have  not  fallen  prey  to 
the  above  confusion  and  have  appi^ied  the  appropriate  warrant  and 
probable  cause  requirements: 

Caldwell  v,  Cannady,  340  F.Supp.  335,  839  (N.D.TeK.  1972)  (school 
board  use  of  evidence  obtained  by  warrantless  police  search 
of  automobile  barred  by  principle  that,  absent  a  few 
narrow  exceptions,  xjarrantless  searches  are  per  se  unrea- 
sonable) ; 

Smyth  V.  Lubbers,  supra,  398  F.Supp.  at  791-93  (x^rarrant  and  pro- 
bable cause  standards  applied  to  search  of  college  dormitory 
room) ;  ^ 

Morale  v.  Gri^el,  supra.  422  F.  Supp.  at  998  (marijuana  was 
'  illegally  seized  from  dormitory  room  because  school's 
searcti  for  stolen  property  was  not  ^conducted  pursuant  to 
a  properly  issued  search  warrant) ; 

State  V.  Mora,  307  So. 2d  317  (La.Sup.Ct.  1975)   ("search  on  school 
grounds  of  a  student's  personal  effects  by  a  school  official 
who  suspects  the  presence  or  possession  of  some  unlawful 
substance  is  not  a  'specifically  established  and  well  de- 
lineated' exception  to  the  x^arrant  requirjsmexit")  ,  vacated 
and  remanded,  96  S.Ct.  20  (1975)   (for  the  state  court  to 
consider  whether  its  judgment  was  based  upon  the  state  con- 
stitution, the. federal  constitution,  or  both),  decision  on 
remand,  330  So. 2d  920  (1975)  .'(search  was  illegal  under  both 
state  and  federal  constitutions),  cert,  denied,  97  S.Ct.  538 
(1976). 

See:  Waters  v.  U.S. ,  311  A. 2d  835  (D.C.Ct.App.  1973)  (police  officer 
summoned  by  school  official  had  no  probable  cause  to  arrest 
and  therefore  no  basis  for  a  search  incident  to  arrest 5 
where  officer  observed  envelopes  similar  to  those  used  in 
previous  drug  transactions,  a  good  deal  of  money,,  and  the 
approach  to  the  student  by  a  knox-m  addict;  exclusionary  rule 
applied;  if  a  lesser  standard  exists 5  it  applies  only  to 
searches  by  teachers  or  administrator  0 • 
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^•f-:  JUiJ^1^JBj^^5^J^-LJ^'  -80  N.W.2d  343,  35l"-52  (Wis'.  ^ 
"^App.  1979)  (vjhile  court  upheld  warrantless  search 
by  teacher  for  suspected  weapon  under  a  specific 
"reasonable  suspicion"  standard,  it  also  stated  that 
this  standard  does  not  aooly  when  there  is  adequate  time  , 
to  contact  police  and  obtain  a  warrant;  in  such  cases^'* 
a  warrant  must  be  obtained). 

See  also  : 

South  Carolina  Department  of  Education,  Student  Rights,  Respon- 
sibilities and  Resources  in  South  Carolina  (1975)  (stating 
general  rule  of  warrant  requirement  for  search  of  student 
or  his/her  property,  with  exceptions  during  arrests  and 
emergencies) .  ^ 

Consent  Searches 

Voluntary  consent  to  a  search  is  one  of  the  recognized  exceptions 
to  the  warrant  requirement.    As  Buss,  supra  at  9  notes,  however, 

f,  .,0 

"It  would  seem  that  there  should  be  a  strong  presumption  against 
the  voluntariness  of  consent  by  young  children.     The  courts  have 
been  extremely  reluctant  to  infer  a  consent  to  a  search  that 
would  otherwise  be  unreasonable  under  the  Fourth  Amendment.  See 
Fiazzola  v.  l^atkins,  442  F.2d  284,  289  &  n.  3  (5th  Cir.  1971); 
Commonwealth  v.  McCloskey,  217  Pa. Super.  432,  435-36  &  nn.  2-3, 
272  A. 2d  271,  273      n.  2-3  (1970)  and  cases  cited  therein.  The 
Supreme  Court  has  noted  the  inherent  unreliability  of  confessions 
and  admissions  by  children,  In  re  Gault,  387  U.S.  1,  45-48 j,  52 
(1967);  Gallegos  v.  Colorado,  370  U.S.  49,  53-54  (1962);  and  has 
emphasized  the  need  for  extreme  care  in  determining  of  a  waiver 
of  both  the  right  to  remain  silent  and  the  right  to  counsel, ' In 
re  Gault,  supra,  at  41-42,  55.     Although  the  Supreme  Court  has 
rejected  the  argument  that  Miranda-type  warnings  are  a  condition 
preceden1^"5to  the  voluntariness  of  a  search,  Schneckloth  v.  Busta- 
monte,  .4t2  U.S.  218,  232-34  (1973) ,  the  Court  has  stated  that 
the  failure  to  advise  a  person  of  his  right  not  to  consent  was 
a  relevant  factor  to  be  considered  on  the  issue  of  voluntariness. 
Id.  at  248-49.     The  student's  freedom  of  action  is  severely 
iTmited  by" the  laws  and  regulations  that  require  attendance  at 
a  particular  school  and  presence  in  a  particular  classroom  or 
some  other  assigned  location.     During  the  entire  school,  day  the 
student's  every  movement  is  subject  to  control.    Where  "freedom 
of  action  is  curtailed,"  the  Supreme  Court  has  observed,  there 
are  "inherently  compelling  pressures*'  that  tend  to  "undermine 
the  individual's  will  to  resist  and  to  compel  him  to  speak  where 
he 'would  not  otherwise  do  so  freely."    Miranda  v.  Arizona,  384 
U.S.  436,  467  (1966). 
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Further,  the  Supreme  Court  has  noted. that  consent  must  be  distinguished 
from  mere  "acquiescence  to  a  claim  of  lawful  authority."    Bumpers  v.  North 
Carolina,  391  U.S.  543,  548-49  (1968).    Thus,  while  advising  the  s'tudent  pf 
his/her  right  not  to  consent  may  not  always  be  essential  to  avoid  a  finding 
of  coercion,  the  absence  of  such  a  warning  in  the  school  cont.ext  —  where 
students  assume  that  they  must  obey  all  "requests"  upon  penalty  of  being 
found  "insubordinate"  —  should  certainly  raise  questions  about  whether 
there  was  voluntary  consent.  See: 

Stroeber  v.  Commission  Veteran "^s  Auditorium,  453  F.Supp.  926,  933 

(S.D.Ia.  1977)   (court  rejects  notion  that  rock  concert  patrons 
"consented"  to  random  warrantless  feearch  for  drugs  as  a  condition 
to  gaining  entrance) ; 

vJones  V.  Latexo  Independent  School -District ,  supra ,  499  F.Supp.*  at  237 
. (school  context  in  which  students  were  accustomed  to  having  to 
obey  instructions  and  in  which  insubordination  is  a  disciplinary 
offense  establishes  the  absence  of  voluntary  consent). 

Bat  cf . : 

State  V.  Feazell,  360  So. 2d  907  (La.App.  1978). 

"  'ti  "  "  ^ 
Emergency  Searches 

An  exception  to  the  warrant  requirement  exists  where  there  is  probable^ 
cause  and  genuine  emergency  conditions  exist  — -  either  "exigent  circumstances' 
or  "hot  pursuit"  —  which  makes  it  impossible  or  unduly  dangeroils  to  take 
the  time  to  obtain  a  warrant.     For  the  analogous  exceptions  in  non-school 
contexts,  see:  "  ' 

Carroll  v.  United  States,  267  U.S.  132,  159-62  (1925); 


Schmerber  v.  Ca. 

l^ifornia,  384  U.S.  757";  770-71  (1966); 

Warden  v.  HaydeJ 

1,  387  U.S.  294,  298-300  (1967); 

Vale  VA  Louis ianV^  23»  U.S:  30,  34-35  (1970)^ 
United  States  v.  Santana,  96  S.Ctv  2406,  2409  (1976); 
Michigan  v.  Tyler,  .98  S.Ct,  1942  (1978). 
Cf . :  In  the  Interest  of  L.L.,  supra.      '  " 

Searches  Incident  to  Lawful  Arrest 

A  warrant  is  not*  necessary  in  order  to  search'  someone  at  the  time  they 
are  lawfully  arrested,    provided  that  the  search  is  limited  to  the  person 
and  the  areas  within  his/her  immediate  physical  control. 

Chimel  v.  California,  395  U.S,  752  (1969); 
Robinson  v.  United  States,  414  U.S.  218  (1973); 
Gustafson  v.  Florida,  414  U.S.  260*(1^73); 
New  York  v.  Belton,  101  S.Ct.  2860  (1981); 
Washington  v.  Chrisman,'^  102  S^Ct.  812  (1982). 
Compare: 

United  States  v.  Chadwick,  433  U.S.  1,  14-15- (1977)   (no  justification  for 
wariantless  search  of  footlocker  some  time  after  lawful  arrest,  since 
•    police  could  keep  it  in  custody  x^hile  seeking  search  warrant); 

Sibron  v.  New  York,  392  U.S,  40  (1968)   (search  incident  to  arrest  is 
unconstitutional  if  arrest  t^as  made  v7ithout  probable  cause)  . 
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Cf . :  Waters  v.  U.S, ,  supra; 
People  V ,  Boykin , ^  supra . 

and*  Frisk 


Even  x<rhera  there  is  no  probable  cause  to  arrest,  if  facts  give  a 
police  officer  a  reasonable  basis  to  believe  that  criminal  activity  is  afoot 
and  that  s/he  may  Be  dealing  with  an  armed  and  dangerous,  person,  s/he  may 
in  appropriate  circumstances  briefly  "detain  the  person  and  conduct  a  limited 
pat-down  of  the  person's  outer  clothing,  •restricted  solely  for  purposes  of 
discovering  weapons* 

Terry  v.  Ohio,  392  U.S.  1  (1968); 
See:  Adams  v.  Williams,  407  U.S.  142  (1972);  . 

United  States  v.  Cortez,  101  S.Ct.  690  (1981). 
Contrast:  '  ^  ' 

Reid  V.  Georgia,  100  S.Ct,  2752  (1980)   (stop  must  be  based  on  a  "rea- 
sonable and  articulable  stispicion;"  fact  that  person,  fit  a  "drugs 
Courier  profile"  of  suspicious  airport  behavior  was  not  enough) ; 
^    Stroeber  v.  Commissioner  Veteran's  Auditorium,  supra >  453  F.Supp. 

at  932  (stop-and-frisk  exception  cannot  be  Applied  to  random 
searches  at  rock  concert  since  reasonable  suspicion  standard 
must  apply  to  particular  individual). 
Compare:  ^  \  ' 

.W.J>S.  V.  State>  409  So. 2d  1209  (Fla.App^  1982); 
In  re  Ronald  B. ,  401  N.Y.S.2d  544  (Sup.Ct. ,  App.Div.,  1978). 

other  Exceptions  to  Warrant  Requirement 

Other  exceptions  of  less  relevaijce  to  the  school  context  have  been 
made  for  certain  types  of  searches  involving  automobiles,  military  instaly 
latibnsj  and  national  borders. 

Specificity  Required  " —  Prohibition  of  Blanket  Searches 

The  Fourth  Amendment  itself .requires  "particularly  describing  the 
place  t'o  be  searched,  and  the  persons  or  things  to  be  seized."    This  was 
central  to  the  purposes  of  enacting  the  Fourth  Amendment  —  eliminating 
previous  abuses  involving  general  searches  and  the  seizure  of  one  thing 
under  a  warrant  describing  another.  See: 

^Marron  V.  United  States,  275  uls.  192^  196  (1927); 
Stanford  v.  Texas,  379  U.S.  476,  485  (1965);  * 
Coolidge  V.  New  Hampshire,  403  ^U.S.,  443,  467  (1971); 
'Andreson  v.  Maryland,  96  S.Ct.  2737,  2748  (1976). 

Thus,_  as  a  general  rule  5  blanket  searches  of  entire  classes  or 
schools  ate  illegal.  See: 

Piaszola  v.  Watkin^,  supra;^ 
-Bellnier  v.  Lund,  supra;- 

Stroeber  v.  Comiaission  VeteraA^a  Auditorium,  supra; 
Jones  v.  Latexo  Independent  School  District,  supra. 
Cf . :  Horton  v.  Goose  Creek  Independent  School  District,  supra ♦ 

o     '  .  ^  IS 2 
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Wiile  cotirts  might' well  reaognize  exceptions  in  genuine  general  emer- 
gencies, such  as  a  bomb  scare,-  this  would  not  permit  a  general  search 
whefi,  for  example,  something  has  been  stolen  but  there  is  not  suffi- 
cient probable  cause  (or  Reasonable  cause)  concerning  any  single 
student.  *  Bellqier ,  supra.  •  ' 

Note  that  even  a  general  inspection  of  lockers  for  cleanliness 
or  missing  library  books  would  appear  to  require  a  warrant  -under 
the  reasoning  of  Camara  v.  Municipal  Court,  387  U.S.  523  (1967),  as 
discussed  above- concerning,  "administrative"  searches.     The  school 
might  be  able. to  .avoid « this  requirement,  however,  with  adequate 
prior  notice  of  the  inspection.* 

Sniffer  Dogs,  Metal  Detectors,  Etc. 

The  increasingly  common  practice  of  having  ^  sniffer  dog  roam 
through  classrooms  in  search  of  drugs  would  seem  to  violate  the  '  • 

prohibition  agains't  general  searches.     In  Doe  v.  Renfrow,  supra, 
the  cornet  bypassed  this  requirement  through  the  questionable  judg- 
ment, tliat  the'  use  of  the  dog  did  not  constitute  a  search  and  that 
no  search  was:  involved  until  after  specific  students  had  been 
identified.     Cf .  Zamora  v.  Pomeroy,  supra  (court  ignored  the  issue 
'of  whether  having  sniffer  dog  walk  past  lockers  constituted  a  search, 
holding  that  opening  up  the  locker  to  which  dog  alerted  was  based 
on  suffipient  cause  in  light  of  school *s  joint  control^ oVer  the  locker). 

This  reasoning  ignores  the  impact  on  the  school  atmosphei;e,  and 
on  the  extent  to  which  the  school  is  percieved  as  a  place  for  open 
inquiry,  of  such  police-style    tactics.  See  White  v.  Davis,  13  Cal. 
3d  757,  120  Cal.Rptr.  9^,  533  P. 2d  222  (1975);  and  other  cases 
discussed  in  §IV.D,  "Surveillance,  Etc", 

The  reasoning  of  Doe  was  specifically  rejected  ""in  Jones  v.  Latexo 
Independent  School  District,  supra,  499  F.Supp.  at  231-37,  where  the 
court  found  that  use  of  a  sniffer  dog  did  constitute  an  unreasonable, 
blanket 'search .     The  court  noted  that  the  dog,  by  perceiving  things 
which  are  undetectable  by  human  senses,  x^as  much  more  like  an  elec-  " 
tronic  "bug,"  which  ^oes  constitute  a  search,  tjhan  like  a  flashlight. 
See  also  the  dissent  from  the  denial  of  rehearing  en  banc  in  Doe,  in 
which  Judge  Sx^gert  de.sc^rdbes  the  details  of  the  mass  sniffer  dog 
search.    635  F.2d  at  582-84.     [In  Horton  v>  Goosfe  Creek  l434'ependeiAt  School 
District,  supra,  the  Fifth  Circuit  rejected  the  Doe  approach,  found  that 
the  use  of  sniffer  dogs  is  a  .search,  and  held,  as  in  Jones ,  that  their  use  ^ 
on  students  without  individualized  suspicion  was  an  unreasonable  blanket 
search,  but  found,  unlike  Jones,,  that  their  use  on  cars  (and  lockers),  since^ 
less  intrusive,  was  a  reasonable  "administrative"  search.    But  see  Camara  ^ 
and  discussion  of  administrative  searches ^  supra.] 

Finally,  Justice  Brennan  (dissenting  ,from  denial  of  certiorari  in  Doe,  . 
101  S.Ctl  3016,  3019),  after  describing  the  intrusiveness  of  the  search, 
concluded:  ' 
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We  do  not  know  what  class  petitioner  was  attending  when  the 
police  and  dogs  burst  in,  but  the  lesson  the  school  authorities 
taught  her  that  day  will  undoubtedly  make  a  greater  impression  than 
the  one  her  teacher  had  hoped  to  convey.     I  x-^ould  grant  certiorari 
to  teach  petitioner  another  Iqsson:     that  the  Fourth  Amendment 
protects  "the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  ^nd 
seizures,'*  and  that  before  police  and  local,  of ficei?s  are  permitted 
to  conduct  dog-assisted  dragnet  inspections  of  public  school  students, 
they  must  obtain  a  warrant  based  on  sufficient  particularized  evidence 
to  establish  probable  cause  to  believe  a  crime  has  been  or  is  being 
committed.     Schools  cannot  expect  their  students  to  learn  the  lesions ^ 
of  good  citizenship  when  the  school  authorities  themselves  disregard 
the  fundamental  principles  underpinning  our  constitutional  ^freedoms . 

Strip  Searches 

It  is  generally  recognized  that  searches  in  which  students  are  forced 
to  remove  their  clothes  are  among  the  most  intrusive,  requiring  relatively 
strong  justification.    'Particular  strip  searches  have  been  invalidated  in: 

Bellnier  v.  ^Lund,  sugra; 
Doe  V.  Renfrow,  supra; 
M.M,  V.  Anker, -supra; 
People  V.  D. ,  supra. 

\ 

Exclusion  of  Evidence  from  Improper  Search 

Once  it  is  established  that  a  search  was  illegal,  the  question  arises 
as  to  whethtV  evidence  obtained  from  the  search  must  be  excluded  from  any 
disciplinary  hearing.    This  is  addressed  in  §XI.F.8.c,  ^Exclusion  of 
Improperly  Acquired  Evidence." 
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C.    POLICE  IF  THE  SCHOOLS 


Police  Authority  to  Enter  School  o 

It  is  generally  assumed  that  a  school  has  legal  authority  to  invite 
the  police  into  the  building,  but  this  authority  is  not  unrimited.  Based 
upon  a  reading  of  state  law  in, a  particular  jurisdiction,  school  author- 
ities^^ay  well  be  acting  ultra  vires  (beyond  their  legal  power)  if  they 
invite  the  police -into  the  school  when  not  related  either  to  carrying 
out  the  school's  specific  statutory  duties  or  to  their  implied  power  to 
maintain  an  orderly  school  system.     These  principles  are  extended  in  the 
discussion  belox^?^  of  the  circumstances  under  which  students  or  school 
facilities  may  be  turned  over  to  the  polic\e  for  interrogation  purposes, 
See  also  §V.A  on  ultra  vires. 


Limits  on  the  presence  of  police  in  the' school  qan  also  be  seen  in 
Constitutional  terms.     A  brief  look  at  some  of  the  Supreme  Court  quotes 
found  throughout  this  manual  (see  especially  §I.B*1,  "Speech,"  §I.B.6, 
"Association,"  and  §IV,  "Privacy")  should  make  it  clear  that  the  vigorous 
forms  of  free  inquiry  and  association  contemplated  and  encouraged  by  the 
Constitution ^are  incompatible  with  a  police  atmosphere  within  the  school. 
See  also  White  v.  Davis,  13  Cal.3d  757,  120  Cal.Rptr.  94,  533  P. 2d  222 
(Cal.Sup.Ct.  1975)  and  other  cases  quoted  under  §iV.D,  "Surveillance 
and  Investigation,"  concerning  the  presence  of  undercover  police. 

Police  Interrogations 

'(a)  School  Authority  to  Turn  Student  Over  to  Police  for  Questioning 
The  Oakland  Lawyers  Committee  has  argued  that,  under  California  state 

law,  there  are  limitations  on  the  school's  authority  to  place  ^  student 

at  the  police's  disposal  for  questioning: 

To  summarize  to  this  point,  it  may  be  said  that  (1)  at 
least  in  the  absence  of  express  parental  consent,  school 
diflfr^ct  personnel  are  not  authorized  by  the  Education  ^ 
Code  to  take  any  action  whatsoever    to  place  a  pupil  at 
the  disposal  of  the  Oakland  Police  Department  for  ques- 
tioning about  events  unrelated  to  his  school  attendance, 
(2)  pupil  absences  from  class  for  purposes  of  police 
questioning,  etc.,  are  non-qualifying  for  purposes  of 
computing  Average  Daily  Attendance  [for  receiving  state 
aid],  and  (3)        such  police  questioning,  etc.  falls 
within  the  term  "matters  of  public  interest"  as,  used 
in  Education  Code  Section  16551,  the  governing  board 
may  permit  use  of  school  buildings  and  grounds  for  such 
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a  purpose,  but  only  if  such  use  daes  not  Interfere 
with  the  use  of  buildings  or  grounds  for  "school" 
purposes  and  only  if  such  use  does  not  interfere 
with  the  "regular  conduct  of  school  work." 

Oakland  Lawyers  Committee,  letter  to  Dr.  M§rcus  Foster,  p.  11  (October  28, 
1970).     Copies  of  both  this  letter  and  the  September  23,  1969,  memorandum 
(discussed  below)  are  available  from  the  Center  for  Law  and  Education. 

Similarly,  the  New  York  State  Education  Department  has  indicated  that 
the  ultra  vires  issues  concerning  police  presence    apply  in  particular  to 
police  interviews  of 'students : 

.   .   .The  question  here  involved  then  Is  whether  the 
board  ean  permit  its  facilities  and  property  to  be 
used  by  someone  else  to  perform  the  services  which 
it  itself  legally  may  not  do. 

<   Under  the  provisions  of  the  Compulsory  Attendance 
Law  we  have  always  held  that  children  are  given  over 
to  the  custody  of  the  school  authorities  for  one  pur-  - 
pose  only  and  that  is  education  in  all  its  phases, 
and  that  under  the  terms  lof  that  statute  boards  of 
'education  da  not  have  the  legal  right  to  impose  ob- 
ligations or  even  make  available  to  children,  irres- 
pective of  their  value,  facilities  which  the  board 
is  not  specifically  authorized  so  to  do.    As  an 
illustration,  we  hold  that  the  police  authorities 
have  no  power  to  interview  children  in  the  school 
building  or  to  us-e  the  school  facilities  in  connec- 
tion with  fhe  'police  department  work,  and  the  board 
.has  no'  right  to  make  children  available  for  such 
purpose.     The  police  authorities  must  take  the  ' 
matter  up  directly  with  the  /arents.     Of  course, 
if  a  warrant  wejre  issued  for  the  arrest  of  a 
child  pr  a  crime  was  committed  on  school  property 
or  an  order  and^ summons  was  issued  by  th^  Children's 
Court,  the  situation  would  be  different. 
•     *   .   .If  it  performs  ultra  vires  acts  the  question  of 
legal  responsibility  should  there  be  any  negligence 
involvi4  would  arise.     The  expenditure  of  money  for 
the  use  of  its  facilities,  viz.,  light,  heat,  room 
space,  repairs  etc.  is  another  aspect.   .   .   . [1  Ed. 
Dept.Rptr.  766  (Formal  Opinion  of  Counsel, .  March 
7,  1952.)] 

Hawaii  Family  Court  Judge  S.  George  Fukuoka  has  written. 

Mindful  of  the  need  for  effective  law  enforcement, 
I  nevertheless  offer  the  suggestions  that  the  questioning^ 
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of  students  on  school  premises  during  school 
hours  for  whatever  purpose  be  confined  to 
situations  where  conditions  and  circumstances 
patently  preclude  the  exercise  of  other  alter- 
natives.    [Letter  to  Maui  County  Chief  of 
Police,  August  1,  1972.] 

The  Hawaii  State  Board  of  Education  subsequently  adopted  a  rule 
which  prohibits  police  interviews  of  students  in  the  school  for  non- 
school  related  offenses  without  prior  parental  consent  and  notification 
to  the  parent  that  he/she  may  be  present  at  the  interview.    When  a 
student  is  arrested  at  school,  school  officials  are  required  to  at- 
tempt   to  inform  the  parents.     "Rule  3,  Relating  to  Police  Interviews 
and/or  Arrest  of  Students  During  School  Hours"  (4/14/7  ) (Clearinghouse 
#22,304C). 

(b)  Student's  Rights  When  Being  Questioned 

The  leading  case  concerning  police  interrogations,  which  dis- 
cusses various  aspects  in  great  detail,  is  Miranda  v^  Arizona 384 
U.S.  436  (1966).     In  a  custodial  interrogation,  the  person  must  be 
informed  of  his/her  right  to  remain  silent,  that  anything  he/she 
says  may  be  used  as  evidence  against  him/her,  and  of  his/her  right 
to  the  presence  of  an  attorney.    While  notice  of  these  rights  is 
generally  ^^required  only  for  custodial  interrogations  —  those  where 
the  person  has  been  taken  into  custody  or  deprived  of  his/her  'free- 
dom of  action  in  any  significant  way,  384  U.S.  at  444  —  the  rights 
themselves  to  remain  silent  (and  thus  to  refuse  to  answer  questions 
until  an  attorney  is  present),  to  become  silent  even  if  one  has 
answered  previous  questions,  and  to  be  free  from  coercion  apply  to 
any  interrogation.     (Further,  it  might  be  argued  that  a  police  in- 
terrogation in  school  is  by  it^  very  'nature  custodial,  given  the 
compulsory  nature  of  school  attendance  and  the  fact  the  student  is 
already  under  the  custody  of  school  officials.)    On  the  definition  of 
•  custodial  "interrogation,"  and  its  application  to  any  police  words  or 
actions  which  the  police  "should  know  are  reasonably  likely  to 
elicit  an  incriminating  response  from  the  suspect,"    see  Rhode  Island 
V.  Innis,  100  S.Ct.  1682  '(1980). 

There  is  also  legal  support  for  requiring  that  the  parent  be 
present  wherever  possible.    As  the  Oakland  Lawyers  Committee  has 
noted,  this  is  because  a  student,  as  a  minor,  may  not  be  legally 
competent  to  waive  his/her  right  to  remain  silent: 

When  a  police  officer  asks  a  question  of 
^  an^adult  and  receives  an  answer,  it  is  assumed, 

that  any  right  not  to  answer  the  question  is 
waived.     It  is  often  necessary  for  the  police 
officer  to  warn  the  person  that  he  need  not 
answer.     Even  then,  the  person  may  waive  his 
c  right  not  to  answer. 

When  a  scTiool-child  is  involved,  several 
new  factors  are  introduced,  viz.,  greater 
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susceptibility  to  intimidation  by  ^'authority, " 
.  ignorance  of  the  long-range  implications,  a^d 
emotional  immaturity.    Thus,  when  a  child  answers 
^      police  questions,  we  cannot  so  readily  say  that 
he  has  "waived"  his  right  not  to  answer.     It  ' 
is  the  premise  of  the  Lawyers  Committee,^  based 
upon  implications  in  recent  court  decisions, 
that  a  child *s  disabilities  include  the  incap- 
acity to  make  the  equivalent  of  an  adult  deci- 
sion to  answer  or  not  to  answer  police  questions. 
A  child  needs  adult  help  in  such  a  situation 
and,  although  some  may  imagine  that  the  school 
staff  can  and  will  assume  this  responsibility, 
the  Lawyers  Committee  believes  this  to  be  un- 
realistic. 

Accordingly,  the  Lawyers  Committee'  hds 
suggested  that,  except  in  cases  in  which  a 
delay  would  significantly  affect -the  investi- 
gation or  might  increase  an  existing  risk  of 
bodily  harm  to  any  person,  no  student  should  * 
be  subjected  to  any  police  questioning  until 
the  student *s  parent  is  contacted,  etc.  The 
Committee  recognizes  that  in  some  situations 
the  necessity  to  contact  parents  prior  to 
questioning  would  be  quite  burdensome.  The 
Committ'ee,  nevertheless^,  believes  that  if 
its  procedure  is  faulty,  it  should  fail  in 
the  direction  of  safeguarding  the  fundamental 
constitutional  rights  of  students. 

The  term  "might  increase  an  existing 
danger  of  bodily  harm  to  any  person,"  is  in- 
tended to  allow  for  cases  such  as  missing 
children  where  foul  play  may  be  involved, 
•  severe  illness  which  may  be  due  to  consumption 
of  an  unidentified  drug,  etc.     [Memorandum  to 
Board  of  Education  of  Oakland  Unified  School 
District,  September  23,  1969.] 

'The  leading  cases  cited  by  the -Lawyers  Committee  (in  the  subsequent 
letter  to  Marcus  Foster,  above)  in  support  of  its  proposal  were  Harling 
v.  United  States >  295  F.2d  161,  163-64,  163  n.l2  (D.C.Cir.  1961);  People 
V.  Lara,  6?  Cal.2d  365,  62  Cal.Rptr.  586,  432.  P. 2d  202  (1957).  Juveniles* 
rights  against  self-incrimination  are  also  set  out  at  length  in  In  re 
Gault,  387  U.S.  1,  42-56  (1967).     See  especially  387  U.S.  at  55: 

We  conclude  that  the  constitutional  priv- 
ilege against  self-incrimination  is  applicable 
in  the  case  of  juveniles  as  it  is  with  respect 
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to  adults.-  We  appreciate  thah  special  problems  ^  - 

may  arise  with  respect  to  vaiver  of  the  privilege 
by  or  on  behalf  of  children,  arid  that  there  may 
well  be  some  differences  in  technique  —  but  not 
in  principle  —  depending  upon  th^  age  of  the 
child  and  the  presence  and  competence  of  parents. 
The  participation  of  counsel  will,  of  course, 
^assist  the  police.  Juvenile  Courts  and  appellate 
tribunals  in  administering  the  privilege.  If 
counsel  was  not  present  for  some  perraissable 
reason  when  an  acdmission  was  obtained,  the 
greatest  care  must  be  taken  to  assure  that  the 
admission  was  voluntary,  in  the  sense  not  only 
that  it  was  not  coerced  or  suggested,  but  also 
that  it  was  not  the  product  of  ignorance  of 
rights  or  of  adolescent, fantasy,  fright  or  des- 
pair « 

More  generally,  for  both  children  and  adults,  ^'courts  indulge  in 
every  reasonable  presumption  against  waiver,"  and.it  is  ".incumbent 
upon  the  State  to^prove  'an  intentional  relinquishment  or  abandonment 
of  a  kno\m  right  or  privilege.'"    Brewer  v.  Williams,  97  S.Ct.  1232, 
1242. (1977).     See  also:  -        .  , 

Little  V.  A  Vansas,  98  S.  Ct.  1590  (1978)   (Marshall,  J.,  disserting 

from  denial  of  certiorari) ; 
Riley  V.  Illinois,  98  S.  Ct.  1657  (1978)  (same); 

Institute  of  Judicial  Admin. /American  Bar  Ass'n,  Joint  Commission 
on  Juvenile  Justice  Standards,  Standards  Relating  to  Police 
Handling  of  Juvenile  Problems  (1978). 
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D.  ^  SURVEILLANCE  AND  INVESTIGATION 


"Do  the  state  and  federal  Constitutions  permit  police  officers,  posing 
as  students,  to  enroll  in  a  major  university  and  engage  in  the  covert  pr'ac- 
tice  of  recording  class  discussions,  compiling  police  dossiers  and  filing 
'intelligence',  reports,  so  that  the  police  have  'records'  on  the  professors 
and  students?     [13-  Cal.  3d  at  760] 

.   .it  is  by  now  black  letter  First  Amendment  law  that  government 
activity  which  even  indirectly  inhibits  the  exercise  of  protected  activity 
may  run  afoul  of  First 'Amendment  proscriptions.     Given  the  delicate  nature 
of  academic  freedom,  we  visualize  a  substantial  probability  that  this  al- 
leged covert  police  surveillance  will  chill  the  exercise  of  First  Amendment 
rights.  [761] 

"In  light  of  this  potentially  grave  threat  to  freedom  of  expression, 
constitutional  authorities  establish  that  the  government  bears  the  res- 
ponsibility of  demonstrating  a  compell4.ng  state  interest  which  justifies 
such . impingement  and  of  showing  that  its  purposes  cannot  be  achieved  by 
less  restrictive  means*     [id. ] 


"Moreover,  the  surveillance  alleged  in  the  complaint  also  constitutes 
a  prima  facie  violation  of  the  explicit  'right  of  privacy'  recently  added 
to  ouro  state  Constitution.  'As  we  point  out,  a  principal  aim  of  the  con^ 
stitutional  provision  is  to  limit  the  infringement  upon  personal  privacy 
arising  from  the  government's  increasing  collection  and  retention  of  data 
relating  to  all  facets  of  an  individual's* life.   .   .   .Though  the  amendment 
does  not  purport  to  invalidate  all  such  information  gathering,  it  does 
require  that  the  government  establish  a  compelling  justif ication\ f or  such 
conduct.     [id.  ] 

".   .   .In  a  line  of  cases  stretching  over  the  past  two  decades,  the 
United  States  Supreme  Court  has  repeatedly  recognized  that  to  compel  an 
individual  to  disclose  his  political  ideas  or . affiliations  to  the  govern- 
ment is  to  deter  the  exercise  of  First  Amendment  rights.   .   .  ^.N.A.A.C.P. 
V,  Alabama,  357  U.S.  449,  462.   .   .   .Talley  v.  California  (1960)  362  U.S. 
60,64.   .   .   .See  also  Lamont  v.  Postmaster  General    (1965)  381  U.S.  301, 
307.  .  .   .[Quotations  omitted] ' [768] 

"The  threat  to  First  Amendment  freedoms  posed  ty  any  covert  intel- 
ligence gathering  network  is  considerably  exacerbated  when,  as  in  the 
instant  case,  the  police  surveillance  activities  fpcus  upon  university 
classrooms  aijd  the  environs.   .   i   . Shelton  v.  Tucker  (1960)  364  U.S.  479, 
487.  •   .   .Keyishian  v.  Board  of  Regents  (1967)  385  U.S.  589,  603.       .  . 
[Quotations  omitted]  [768-69] 
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"In  other  contexts,  a  number  of  courts  have  issued  Injunctions  against 
continued  police  surveillaijice  in  cases  in  which  such  conduct  imposed  a 
similar  chilling  effect  on  First  Amendment  rights.   .   .  .Loc^iJ  309  v.  Gates 
(N.D.  Ind.  1948)  75  F.Supp.  620  [strike  activity].   .  .   .Bee  See  Books  Inc. 
V.  Leary    (S.D.N.Y.  1968)  291  F.Supp.  622  [adult  bookstores].   .  .  .[771] 

"The  motto  of  one  of  tJur-^reat  universities  —  Stanford  University,  — 
is  'The  wind  of  freedom  blows,'  but  the  air  of  its  classrooms  would  be 
befouled  indeed  by  the  presence  of  secret  police.     In  the  course  of  class- 
room debate  some  thoughts  will  be  hazarded  only  as  the  trial  balloons  of 
new  theories.    Y.et  such  propositions,  that  are  tentative  only,  will  never- 
theless be  recorded  by  police  officers,  filtered  through  the  minds  of  the 
listening  informers,  often  incorrectly  misstated  to  their  superiors  and 
sometimes  maliciously  distended.     Only  a  brave  soul  would  dare  to  express 
anything  other  than  orthodoxy  under  such  circumstances.    But  the  classroom 
of  the  university  should  be  a  forum  of  free  expression;  its  very  function 
would  largely  be  destroyed  by  the  practices  described  in  the  complaint 
before  us."  [777] 

White  V.  Davis,  13  Cal.  3d  757,  120 
Cal.  Rptr.  94,  533  Pv2d  222  (Cal. 
*.  Sup,  Ct.  1975) (reversing  Superior 

Court  dismissal). 

'  "These  pages  need  not -be  burdened  with  proof .   .   .of  the  dependence 
of  a  free  society  on  free  universities.    This  means  the ^exclusion  of 
gove^rntnental  intervention  in  the  intellectual  life  of  a  university. 
It  matters  little  whether  such  intervention  occurs  dVowedly  or  through 
actions  that  Inevitably  tends  to  check  the  ardor  and  fearlessness  of 
scholars,  qualities  at. once  so  fragile  and  so  indispensable  for  fruitful 
academic  labor.   .   .   .In  these  matters  of  the  spirit  inroads  on  legitimacy 
must  be  resisted  at  their  incipiency." 

^  iSweezy  v.  New  Hampshire,  354  U.S.  234, 

262-63  (1957)  (J.  Frankfurter  concurring). 

"Official  surveillance,  whether  its  purpose  be  criminal  investigation 
or  ongoing  intelligence  gathering,  risks  infringement  of  constitutionally 
protected  privacy  of  speech." 

^      United  States  v.  United  States  District 

Court,  407  U.S.  297,  320  (1972). 
^^~— t 

The  court  in  Whjte  v.  Davis  also  refuted  defendants'  contention  that 
the  "semi-public"  nature  of  the  classroom  destroys  any  claim  to  privacy  or 
protection  against  chilling  effects  from  surveillance.  13  Cal. 3d  at  768n.4. 

See  Paton  v.  LaPrade,  469  F.Supp.  773  (D.N.J.  1978),  471  F.Supp.  166^  - 
(1979)    (following  remand)  (student's  rights  violated  by  FBI  opening  a  file" 


ERIC 


186 


19. 


IV. D. 


on  her  and  conducting  investigation  after  she  wrote  for  information  to 
Socialist  Workers  Party  as  part  of  a  social  studies  course  alleged  suffi- 
cient injury  to  c,onfer  standing). 


See  also  Merriken  y.  Cressman,  364  F.Supp.  913  (E..D.Pa.  1973)(dis- 
cussed  in  §IV.E),  .where  the  court  struck" down  on  privacy  and  ultra 
vires  "^^^unds  a  school's  program  for  collecting  personal  information 
from  eighth  graders  in  order  ,to  identify  "potential  drug  abusers.," 


Q 


ERIC 


187 


IV. E. 


E*     COLLECTION  OF  STUDENT  INFORMATION  BY  THE  SCHOOL 
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The  Family  Educational  Rights  and  Privacy  Act,  20  U.S.C.  §1232g(c), 
requires  the  Secretary  of  Education  to  "adopt  appropriate  regulations  to 
protect  the  rights  of  privacy  of  students  and  their  families  in  connection 
with  any  surveys  or  data-gathering  activities  conducted,  assisted,  or 
authorized"  by  the  Secretary  of  Education  or  by  state  or  local  education 
agencies.     The  Act  also  specifies  that  "No  survey  or  data-gathering 
activities  shall  be  conducted  by  [these  parties]  unless  such  activities 
are  authorized  by  law,'/    Yet,  while  the  Department  of  Education  has  adopted 
regulations  which  address  inspection* and  review  by  parents,  amendment  of 
records,  disclosure  to  third  parties,  and  enforcement'    (34  C.I.R.  Part  99, 
discussed  in  §XII,  "Access  to  Information"),  these  regulations  entirely  fail 
to  address  the  issue  of  what  information  can  be  collected,  and  in  what . 
manner,  in  "data-gathering  activities"  in  the  first  place.    The  regula- 
tions do  give  parents  and  eligible  stil^ients ,  the  right  to  request  amend- 
ments ^d/or  obtain  hearings  when  they  B.elieve  the  information  in  the 
records  is  "inaccurate,  misleading  or  otherwise  in  violation  of  the 
]^fivacy  or  other  rightg^  students."     (34  C.F.R.  §99.20-22.) 

Independent  of  the  Act however,  the  constitutional  right  to 
pri-v/acy  should  set  at  least  some  limits  to  the  kinds  of  information  which 
may  be  collected  ^nd  maintained  on  students. 

The  findings  of  a  federal  district  court^^concernlng  a  school  program 
designed  to  identify  "potential  drug  abusers"  among  eighth  grade  students 
provide  a  catalog  of  the  kinds  of  abuses  which  can  occur  when  the  school 
collects  information,  from  its  students.    Meri^ike'n  v.  Cressman,  364  F.Supp.  913 
<E.D.:^a.  1973).     Rather  than  requiring  parental  consent  to  collect  the 
data,'  consent  was  presumed  by  parents'  silence  (914).     There  was  no 
provision  for  allowing  parents  to  see  the!  questionnaire  beforehand  (914). 
The  explanation  given  to  parents  was  promotional  and  designed  to  \ 
win  parental  acquiesence  (915).     Student  consent  was  not  required 
(914).    There  were  serious  dangers  of  the  program  operating  "as  a  self- 
fulfilling  prophecy  in  which  a  child  labelPed  as  a  poteijtial  drug 
abuser  will  by  virtue  of  the  lebel  decide  to  be  that  which  people 
already  think  he  or  she  is  anyway*^^  (915).     Students  coul^i)e  subject  to 
scapegoating  by  peers  because  pf  te^t  results  or  refusal  to  take  the 
test  (915).     Students  might  feel  strong  loyalty  conflicts  because  of ^the  ^ 
questions  asked,  ^bout  their  families  (915).    Dangers  were  also  creat^ed 
•by  the  use  of  the  results  by  schoPl  personnel  with  insufficient  quali- 
fications (915).    Parents  were  not  informed  of  these  potential^ dangers 
prior  to  their  acquiescence  (920).    "Potential 'drug  abuser"  was  not  \ 
defined  (915).    Very  personal  questions  were  asked  about  family  relations, 
such  as  whether  the  parents  "make  me  feel  unloved"  (916).     Students  and    ^  , 
teachers  were  asked  to  identify  other  students  who  exhibited    unusual ^ 
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b'ehavior  or  remarks  (916).    The  program's  mention  of  ^conf identiality 
was'uot  accompanied  by  specifics  (916).    A  "massive  data  bank"  would 
be  available  to  Various  school  personnel  (916) .     There  was  no  assurance 
of  protection  against  third  parties  with  subpoena  power  (916).  Major, 
ofteijL  involuntary  interventions  and  referrals  would  be  based  upon  the 
data,  including  programs  designed  to  discourage  "deviancy"  (916-17). 
The  court  notes  (920) , 

.When  a  program  talks  about  labeling  someone  as  a  particular 
type  and  such  a  label  could  remain  with  him  for  the  remainder  of 
his  life,  the  margin  of  error  must  be  klmost  nil.     The  preliminary 
statistics  and  other  evidence  indicate  that  there  will  be  errors  in 
identification.  ,  ( 

In  permanently  enjoining  the  use  of  tHe  program,  the  court  held 
that  it  vrfelated  both  students'  and  parents'  constitutional  right  o:^ 
privacy;  that  it  unlawfully  permitted  the  school  to  exercise  "the  exclu-- 
Vsive  privileges  of  parents,  extending  itito.  areas  beyond  matters  of 
conduct  and  discipline ,  in  excess  of  their  power  and  contrary  to  law;" 
and  t ha t^  it.  would  be  administered  without  the  "knowing,  intelligent, 
voluntary  and  aware  consent  »of  parents  or  students'*  (922). 

The  First  Amendment  also  pif^i^vides  protection  against  collection  of 
information  about  ^students  which  chills  or  inhibits  rights  of  free 
expression.     See  §1  generally,  expecially  §I.B.9,  "Anonymous  Expression,' 
and  the  discussion  of  disclosure  of  organizations^  meipbership  lists  in 
§I.B.6,  "Association        Student  Organizations."    See  also  §IV*D,  "Sur- 
veillanc'e  and  Investigation." 
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F.    DISCLOSURE  OF  STUDENT  RECORDS 


The  privacy  of  student  records  Is  now  protected  by  certain  federal 
safeguards  under  the  Family  Educational  Rights,  and  Privacy  Act,  20  U.S.C 
§1232  (sometimes  known' as  the  "Buckley  Amendment") ,  and  atccompanying 
federal  regulations  (34  C.F.R.  Part  99).    The  law  applies'  to  all 
educational  institutions  vjhich  receive  funds  through  federal  programs 
administered  by  the  United  States  Department  of  Education.  Because 
the  law  is  'discussed  more  fully  In  §XII,  "Access  to  Information,"  only 
a  brief    summary  is  provided  here. 

V    Undet  the  federal  law,  parents  have  the  right  to: 

— '  inspect  all  recorded  information  about  the  student  main- 
tained anywhere  and  in  any  forin  by  the  school  system 
(except  personal  notes  maintained  by  a  teacher  or  other 
-official  which  he/she  does  not;  disclose  to  anyone,  else) ; 

—  obtain  copies  when  information  is  released  to  a  third 
party  or  when  denial  of  copies  would  effectively  deny  ,^ 
the  right  of  inspection  (copies  to  be  furnished  at  a  ^ 
reasonable  cost  which  may  not  include  tl^  staff  ti^rie 

spent  searching  for  or  retrieving  the  records); 

—  give  or  Withhold  written  consent  prior  to  disclosure  to  third 
parties  with  certain  exceptions  (mdst  notably  school  i  . 
officials  within  the  district  who  have  a  legitimate  educational 
interest,  the  school  district  to  which  a  student  is  trans- 
ferririg,  and  in  response  to  a  lawful  subpoena  or  court  order); 

—  challenge  .infomt^ion  in  the  records  by  requesting  amend- 
ment or  deletion,  obtaining  a  hearing,  and/or  adding  a     ^  -  . 
statement  to  the  file. 

These  right^s  belong  to  the  parent  alone  until  tKe  student  reaches 
18  years  of  age,,  except  to  the  extent  fhat  the  rights  are  extended  to 
students  by  the  state,  the  local  district,  or  the  parent. 
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IV. G. 


PRIVILEGED  COMMUNICATIONS 


Several  states  have  statutes  which  protect  certain  kinds  of  priyata 
connnunication  between  students  ^nd  staff  against  any  legal  attemixt  to 
•require  disclosure,  such  a&  in  judicial  proceedings  or  by  subpoena.  See,, 
for  example: 

Connecticut,  C.G.S.  §§10-154a,  19-89a,  19-496a; 
Idaho,  Code  9-203,  §6;  " 
Maine,  20  ReV.Stat.  §806;  ' 
^        Michigan,  Statutes,  §600.2165; 
Mbrttana,  Statutes, "93-701-4; 

Nevada,  Ch.802;.  /  ,  ,i 

North  Carolina,  G.S.   §8-53.4;  « 
'  /     North  Dakota,  School  Code  31-01-06.1; 
Oregon,  ORS  44.040  <l)(i)  5^  '    *  . 
Pennsylvania,  24  P. S.   §13-1319;  ^ 

South  Dakota,  SDLC  §19-13-21;.  ^      '     .  ' 

Washington,  RCW  69.54.070.,  v  . 

Some  of  these  statutes  state  .only  that  the  counselor  (or" other  staff 
person) 'cannot  be  forced  to  testify  while  others  state  that  the  counselor 
is  forbidden  from  testifying  (except  with  student/parent  consent). 

•  *  *  .   .  * 

Where  a  privilege  exists  under  state  law,  it  may,  depending  on  the 
specific  wording;  protect  againgt  the  disclosure  of ■ certain^ communications 
for  student  disciplinary  purposes  as  well  as  in  court.        .  . 

Testimonial  privileges  can  also  be  created  by  courts  under  the- common 
law,  such. as  the  attorney-client  privilege.  No  common  !law  privilege  for 
studejit-staff  communications  has  been  established  in  any  state,  and  fcoutts 
are  generally  quite  reluctant  to  expand  the  categories  of  common  law 
privileged  communications  in  the  absence  of  a  statute,  tfevertheless, 
student-counselor'  communications  would  seem  to  fit  the  standards  for  common 
law  privileges  stated  by  Wiginore,  Evidence ,  Sec.  2285: 

(1)  The  communications  must  originate  in  a  confidences  that  they 
w^ll  not  be  disclosed. 

(2)  This  element  of  confidentiality  must  be  essential  to  the  full, 
and  satisfactory  maintenance  of  the  relationship  between  the  - 
parties.  ^, 

^    (3)    The  relation  must  be  one  which  in  the^  opinion  of  the  community  , 
ought  to* be  sedulously  fostered. 
(4)  '*The  injury  that  would  inure  to  the  relationship  by  the  disclosure 
of  the  communications  must  be  greater  than  the  benefits  thereby 
gained  for  the  correct  disposal  of  the  litigation. 


191 


Kote  that  privilege  goes  considerably  beyond  the  protections  of 
the  federal  htud^nt  records  act,  20  U.S.'Cv  §1232g  (known  as  the 
"Buckley  Amendment"-);  discussed  in  §IV.F    aha  in  §XIi:A,  *^Student 
Records. "    The  federal  act  nol^mai^5C^  requires  parental  consent  for 
disclosure  of  student  recordfe  "to  third  parties,  but  it  contain©' 
exceptions-  for  disclosure  to  other  school  personnel  with  legitimate 
educational  interests  and 'for  disclosure  pursuant  to  court  order  Or 
subpoena,  exceptions  which  do  not  apply  to  privileged  communications. 
(Further,  since,  under  the  federal  act,  "records"  do  not  include 
personal  notes  of ' a  staff  member °not  eommunicated  to^any  other  staff 
member  or  other  person,  the  federal  act  does  not  grant  even  pare^ital 
access  to  such  personal  communications  , between  student  and*staff-^ 
member).  •       »         <.  .  ' 

See  also  American  Personnel  ^nd  Guidance  Association,  Sthical 
Standards ;  and  "National  Education -Association  Code  of.  Ethics,"  ' 
NEA  Handbook,  233-35  (1975-76);  which  speak  to  'the  professional 
obligations  of  school  staff  regarding  s tudent  *  conf ident'iaSjTEy , 

■  '  \ 
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V>     RIGHT  TO  NOTICE  OF  RULEg  AND  PUNISHMENTS. 


It  is  generally  recognized  that  students  are  entitled  to  notice  ^ 
of  the  rules  to  which  they  are  subject  for  purposes  of  serious  discipline 
(iinder  the  Due  Process  Clause)  or -restrictions  on  expression  (under  the 
'First  "Amendment  and  the  Due  Pro.cess  Clause).    Nevertheless,  there  is  a  • 
good  deal  of  variation  in  the  form  of  notice  required  *and  the  degree 
of  specificity,  depending  in  part  upon  whether  expression  is  involved. 


0 


A.     UNWRITTEN  RULES 


Some  courts  will  allow  schools  to  act  pursuant  to  unwritten,  rules 
if  it  is  demonstrated  that  the  student  had  oral  notice  that  the  conduct 
was  prohibited.     Thus,  in  Hasson  v.  Boothby,-318  F.Supp.  1X83  (D.Mass.- 1970) , 
the  court  permitted  a  one-year  suspension  from  athletic  participation  for. 
beer-drinking,  finding  that  the  ^udeiits  were  aware  of  the  prohibition. 
The""  court  noted,  however,  the  "desirability  of  written  rules  regulating 
serious  disciplinary  offenses  and  penalties"  (id.  at  1186),  and  stated: 

.  .   .  this  court  believes  that  the  impositioii  of  a  severe  penalty  • 
without  a  specific  promulgated  rule  might  be  constitutionally  deficient 
under  certain  circumstances.    What  those  circumstances  are  can  only 
be  left  to  thef'development  of  the  case-law  in  the  area.  •  However, 
at  this  time  the  cpurt  deems  relevant"  the  following  factors:^  (1) 
prior  knowledge  of  the  offending  student  of  the  wrongfulueSfe  of 
^  this  conduct  and  clarity  of  the  public- policy  involved,  (2) 
potential  for  a  chilling  effect  on  First  Amendment  rights  inherent 
in  the  situation,   (3)  severity  of  the  penalty  imposed. 

Other  courts  upholding  discipline  upon  finding  that  tke  student  actually 
knew,  even  without  written  rules,  that  the  conduct  was  prohibited  include: 

•  '   ■  A 

Dunmar  v.  Allies,  348  F.2d  51,  55  (D-C.Cir.  3^65); 
Richards  v.  Thurston,  424  F.2^  1231>  1282  (ls^t.,.Wr.  1970); 
Dunn>.  Tyler  Independent  School  District,  460  IVZd  137,  .142 
.  X5th  Cir.  1972)  (dictum);     -  -  ' 

Zanders  v.  Louisiana  State  Board  og  Education,  281  F.Supp.  747 

(W.-D.La.  1968);^  ^ 
Speake  v.  Grantham,  '317  F.Supp.  1253,  1270  (S.D.Miss.  1970) 

(dictum) ;  •  '  - 

Graham  v.  Board  of  Educat^ion,  419  F.Supp.  1214,  1218    (E.D.Okla/  197'6)* 
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Compare:   ;  *  , 

.   •      Kelley  V*  Metropolitan  County  Board  of  Education,  293  F.Supp.  485, 
493  (M.D.Tenn.'*  1968)  (one*-yea'r  suspension  from  athletic  par- 
ticipation illegal  in  absence  of  pre-existing  standards) . 

Other  courts  have  indicated  a  wi^Llingness  to  uphold  disciplinary 
•action  pursuant  to  unwritten  rules  ,  based  .on  a  notion  of  inherent  authority 
to  maintain  order    where  there  is  evidence  "of  threat,  of  disruption  or  ot;her 
emergency:  .  . 

'-•^  ^ 

,    Norton  v.  Discipline  Coimnittee  ol  E.  Tenn.  State  Univ.,  419  F.2d  195, 
,«r  200  (6th  Cir.  1969)  ^  cert,  denied >  399  U.S.  906  (1970); 

^Eisner  v.- Stamford  Board  of  Education;  440  F.2d  803,''  808*  (2nd  Cir. 
o  ,  4  1971)  (dictum); 

Buttny  V.  Smiley,  281  F.Supp.  280,  286  (D.Col.  1968) (dictum) ; 
Barker  v.  Hardway,  283/F-.Supp.  <'228,  235  CS.B.W.Va.  1968)  (dictum) ; 
Grossner  v.  Trustees  of  Columbia  Univeristy,  287  F.Supp.  535,  552 

n.25  (S.D.N.Y.  1968) (dictum) ;/  ^ 
Speake ,  supra  (dictum) ;  , 

Haynes  .V.  Dallas^  County  Jr.  Col.  Dist. ,  386^  F.Supp.  208,  212  (N.D. 
rex.  .1974).    ,     •  '  . 

The  reasoning  of  these  cases  seems  somewhat  faulty  in  that^  imminent 
disorder  or  physical  danger  may  justify  emergency  actidn  (including  very ^ 
•short  emergency  suspension)  but,  it  would  not  seem  to  justif^,  in  the  ^ 
/      absence  of  notice  of  rules ,  punishment  which  goes  beyond  tfie  need  to  d^al 
f      with 'the  irameciiate  danger.  ^      .      '  '  ' 

It.  >-  "  -    '  ' 

T^ere  expression  is  involved,  most  courts  w|Lll  be  very  reluctant  to 
'  allow  punishment  or  restriction  in  the  absence  of  written  rules,  given 
the  First  Amendment  requirement  that  any  r^egulation  of  expression  must 
be  quite  precise,.  .See:  .         ^  •  / 

Cantwell  v.  Connecticut,  310  U.S.'  296,  308  -(1970); 
Bropks  V.  Auburn  University,  412  F,2doll71-  (5th  Cir.  1969); 
,  Sullivan  v.  Houston  Ind.  School  District,  307  F.Supp.  1328  (S.D. 

Tex.  1969);  ] 
§f.A.3,'  supra »  on  clear  and  precise  regulation^of  expression; 
§I.A.4,  supra,  .on  requirements  for  prior  restraint  regulations; 
§I,A.2,  supra^'  on  the  need  for  written  definition  of  "disruption;"  • 
§I.A.l,  suytia,  on  spelling  out  definitions  of  obscenity  and  defamation. 
But  see:  *      .  ^ 

Eisner,"  supra  (dictum)  ;  ^ 
[  Norton,  supra; 
*      '  Speake^,  supra-  (dictum). 

.      ,  .  •  .  •         ,  ^ 

'    Some  states  requ4.re  by  statute  that  all  rules  of  •  condtjct  be  published. 
•  '    See,  for  example,  Massachusetts  General  Laws,  Chapt-er  71,  §37H  (^^nacted  after 
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Hasson  v*  Boothby),     In  such  states,  it  can  Jpe  argued  that  any  discipline 
not  in  accordance  with  the  published  rules  is  ultra  vires  '(beyond  the 
school's  legal  authority.     Galveston  Independent  School  District  v. 
Boothe,  590  S.W.2d  553  (Tex. Civ. App .  1979).     See  §YI.A.,    The  Massachusetts 
statute  specifically  states  that  rules  are  not  in  effect  until 
published  and  filed  with  the  state  commissioner  of  education,  although 
it  may  be- possible  to  make  the  argument  even  where  a  state  statute 
merely  authorizes  the  school  board  to  adopt  written  rules*  Similarly, 
'the  argument  could  be  made  in  some  states  which  have  administrative 
procedure  acts  governing  rule-making  by  state  agencies  and,  in  Some 
cases,  local  government  agencies  created  by  the  state  (such  as  school 
boards).     These  acts  sometimes  contain  requirepients  that  all  rules 
be  published  in  a  certain  manner.     See,  e.g..  State  Board  of  Regents 
V,  Gray,  561  S.W.2d  140  (Tenn.  1978),  wfiere  the"  court ^ found  that  the  \ 
state  administrative  procedure  act- applied  to  the  state  university 
and  required  that  student  conduct .rules  be  approved  by  the  state 
attorney  general  and.filed  with  the  secretary  of ^s fate,  although  holding 
that  the  act's  requirements  were  met  in  the  case.     See  also  the 
discussion  of  state  administrative  law  in  §V.E,  "School's  Failure 
to  Follow  Its  Own  Rules." 

Some  desegregation  decisions', in  ordering  broad  remedial  relief 
to  overcome  the  effects' of;  prior  segregation  and  to  insure  equitable 
0  treatment,  have  required  school  system^' to  develop,  publish,  and 
make  students  and  staff  members  aware  of  written  codes  of  student 
rights  and  responsibilities,  including  rules  of  conduct.  See: 

Evans  v.  Buchanan,  582  F.2d  750,  772-73  (3rd  Cir.  1978) 

(en  banc),  cert. denied,  100  S.Ct.  1862  (1980); 
Bradley  v.  Milliken,  402  F.Supp.  1096,  1142-43  (E.D.Mic^*  / 

1975),  aff'd,  433  U.S.  267  (1977);^  .  ^ 

U.S.  V.  Board  of  School  Commissioners,  506  F.Supp.  657, 

672  (S.D.Ind.  1979),  aff'd,  63y"F.2d  1101  (7th  Cir.  1980); 
Berry  v.  School  District  of  Benton  Harbor,  515  F.'Supp.  344, 

379-81  (W.D.Mich.  1981)  (on  appeal).  ; 

  Where  the  court  finds -that  oral  notice  is  sufficient^  the  student. 

still  may  be  able  to  argue  that  the  rule,  as  orally  communicated,  was  . 
unconstitutionally  vague.     See  below.  °  * 
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1-    LANGUAGE  OF  THE  RULES   .         •  * 


Student's  Primary  Language 

The  -school's  duty  to  provide  students  with  adequate  notice  or  its 
rules  and  disciplinary  measures  takes  on  a  special  dimension  for  students- 
whase  primary  language  is  not  English.     This  duty  flows  alternatively  from 
the  Due  Process  Clause,  from  anti-discriminaton  lawSj^  and,  where  applicable, 
from  s^tate  bilingual  education  laws.  , 

As  a    matter  of  due  process,  the  principles  discussed  in  §V.A,  B, 
and  D,  under  vrtiich  persons  cannot  be  punished  for  conduct  which  they  had  , 
no  reasonable  opportunity  to  know  was  prohibited,  would  require  that 
notice  of  the  rules  be  provided  in  the  students'  primary  language  where 
the  students  may  not  fully  understand  their  meaning  in  English.  (See 
also  VII. E,  "Conditions  Beyond  the  Student*^  Control.") 

As  to  anti-discrimination  laws,  see  '§ltl.A,  "Race  and  National  Origin 
Discrimination."    Among  the  more  relevant  ptovisions  are  .the  following: 

"A  recipient  [of  federal  funds]   .   .   .  may  not  .   .   .  utilize  criteria 
or  methods  of  administration  which  have  the  effect  of  subjecting  individ- 
uals to  discrimination  because  of  their  race,  color,  or  national  origin, 
or  have  the'  effect  of  defeating  or  substantially  impairing  accomplishment 
of  the  objectives"  of  the  program  as  respect  individuals  of  a  particular 
race,  color,  or  national  origin." 

.   ^  34  C.F.R.  §100. 3(b)  (2)  [regulations 

implementing  Title  VI  of  the  1964 
Civil  Rights  Act,  42  U.S.C.  §20a0d]. 

"No.  state  shall  deny  equal  educational  opportunity  to  an  individual 
on  account  of  his  or  her  race,  color,  sex  or  national  origin,  by —  .   .   . , 
(f )  the  failure  by  an  educational  agency  to  take  appropriate  action 
to  overcome  language  barriers  that  impede  equal  participation 
by  Its  students  in  its  instructional  programs." 

20  U.S.C.  §1703  (Equal  Educational 
Opportunities  Act  of  1974). 

"School  districts  have  the  responsibility^ to  adequately  notify 
n£|,tional  origin-minority,  group  parents  iof  school  activities  which  are 
called  to  the  attention  of  other  parents.    Such  notice  in  order  to  be 
adequate  jnay  have  to  be  provided  in  a  language  other  th^n  English." 

Department  of  Health,"  Education, 
~    -      _  '       and  Welfare,  Memorandum  (May  25,  1970) 

See  also: 

§XI.B  on  "Language  of  the  Notice;" 
§XI.F.2,  "Right  to  Interpreter." 
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Understandable  Language 


I' 


Whether  or  not  the  natice  of  rules  is  adequate  uuder  the  principles 
discussed  throughout  §V  depends  upon  the  efktent  to  which  it  is  reasonably^ 
designed  to  inform  students  of  what  is  prohibited.    When  dealing  with 
students  of  various  ages  and  educational  development ,  the  vocabulary  and 
style  o^  the  notice  can  be  relevant  in  determining  its  adequacy. 


ft 
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1  .B^   VAGUE  RULES 


-ess- 


Rules  which  are  so  vague  that  they  do  not  tell  "a  person  of  ordinary 
intelligence"  what  .conduct  is  forbidden  and  what  is  not  are  impermissable 
under  the  Uiie  ^Process  Clause  of  th^  Fourteenth  Amendment  and,  if  they  touch 
upon  expression,  the  First  Amendment i     The  Supreme  Court  has  pointed  out 
that  vague  laws  are  unconstitutional  for  three  reason^:  -  ^, 

First,  because  we  assume  that  man  is  free  to  steer  between"^  lawful 

and  unlawful  conduct,  we  insist  that  laws  give  the  person  of  ordinary 

intelligence'  a  reasonable  opportunity  to ^know  what  is  prohibited, 

so  that  he  may. act  accordingly.  ,  Vagu6  laws  may  trap  the  innocent 

by  not  providing  fair  warning.     Second,  if  arbitrary  and  discriminatory 

enforcement  is  to  be  prevented,  lax^s  must  provide  explicit  standards 

for  those  who  apply  them.    A  vague  law  impermissibly  delegates  . 

basic  policy  matters  to  policemen,  judges,  and  juries  for  resolution 

on  an  ad  hoc  and  subjective  basis,  with  "the  attendant  dangers  of 

arbitrary  and  discriminatory  application.     Third, '^b^t  related, 

where  a  vague  statujte  "abut[s]  upon  sensitive  areas  of  basic  First 

Amendment  freedoms,"  it  "operates  to.  inhibit  the  exercise  of  [thosel 

freedoms."    Uncert;ain  meanings  inevitably  lead  citizens  to  "'stqer 

far  wider  of  the  unlawful  zone'   .   .   .  than  if  the  boundaries  of 

the  forbidden  ares  were- clearly  marked."  [Grayned  v.  City  of  Rockford, 

'408  U.S.  104,  108-109  (1972) (omission  and' brackets  in  original)  (citations 

omitted) ]  ^  , 

# 

Although  the  degree        precision  r^quired  depends  in  part  on  the 
seriousness  o'f  the  potential  punishment,  and  lower  courts  sometimes  state 
that  school  rules  generally  need  not  be  a  precise  as  criminal  laws,  the 
Supreme  Court  has  made  it  clear  that  the  vagueness  doctrine  applies 
outsic'    the  criminal  context;. 

A.B.  Small  Co.  v.  American  Sugar  Refining  Co.,  267  U.S.  233^  239  (1925); 
Baggett  V.  Bullitt,  377  U.S.  360  (19640; 

Boutilier ^v.  Immigration  and  Naturalization  Serv.,  387  U.S.  118, 
~^     123  (1967) (dictum).     '  " 

Degree  of ^  Specificity  Required- 

.    The  standard  formulation  for  vagueness  of  a  law  or  rule  is  whether 
persons  '^of  common  intelligence  must  necessarily  guess  at  its  meaning  and 
differ  as  to  its  application," 

^  Connally  v.  General  Construction  Co. 269  U.S.  385,  391  (1929); 
Hynes  v.  Mayor  and  Council  of  Borough\f  Oradell,  425  U.S.  610, 

620  (1976);^  \  ^        .  ^  ^ 

or  wjiether  it  "fails  to  'give  a  p^erson  of  ordinary  intelligence  fair  notice 

*■  •  '* 
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that  his  comtemplated  conduct- is  forbidden/'  United  States  v*  Harriss,  347 
U,S,  612,  617  (1954).     One  key  tes^:  of  vagueness  is  the  ability  to 
reasonably  generate  widely  different,  specific  interpretations  of  the 
"same  general .rule.  '  .  ^  «  "  . 

Vague  Rules  Touching  On^  Expression  .  •        •     *  c 

As  noted  by  the  Supreme  Court  in  Grayned  y*  City  of  Rockford,-  supra, 
one  important  reason  for -striking  down  a  vague  rule  is  that  where  such 
a  rule  may  be  applied  to  expressive  activities,  people  who  are  uncertain 
of  its  meaning  are  likely  to  avoid  altogether  activity  whic]j  the  First 
•Amendment  protects  and  is  designed  to  encourage,  rather  than,  risk  punishment. 
'Sk  the  Supreme  Court  stated  in  N.A.A.C.P.  v.  Button,  371  U.S.  41S,-  433,  43a^ 
(1963),         \  ^  'J  ^      '  • 

Because  First  Amendment  freedoms  need  breathing  space  to  survive, 
government  may  regulate  in  this  area  only  with,  narrow  specificity. 

.   .  Precision  of  regulation,  must  be  the  touchstone,  in  an  area  so 
closely  touching  upon  our  most  precious  freedoms. 

Thus  ^;he  courts  will  usually  hold  schools  to  a  higher  standard  of  specificity 
where 'expressive  activity  may  be  at  issue.        higher  standard  still  is      '  . 
required  if  the  rule  .is  used  for  prior  review  or  prior  restraint  of 
expression.  .  /s  . 

Vagueness  under  the  "First  Amendment  is  .closely  linked  to  "overbreadth", 
(discussed  in  §V.C.  below).    Where  a  rule  touching  on  expression  is  vague, 
it  will  also  be  overbroad  --  i.e.,  it  will  prohibit  protected  activity.  . 
along' with  unprotected  activity  (although  "a  rule  may  be  .overbroad  without 
being  vague).     Thus,  courts  sometimes  do  not  bother  to  distinguish  First 
Amendment  vagueness  from  overbreadth.  •  , 

Vagueness  —  As  Applied  -    .  ^ 

Nprmally,   a  student  will  win  a_  vagueness  challenge  only  if  the  rule 
is  vague  as  applied  to  him/her.    If  it  is  clear  that  the  rule  gave  the 
itlid^n^air  notice  that  his/her  conduct  was  prohibited,  it  will  not  be 
•  struck  down  even  if  it  is  not  cleai:  what  else  the  rule  does  or  doe^^not 
.  prohibit.     Spp  U.S.  V.  Natioftal  Dairy  Products  Corp.,  372  U.S.  29  (1963). 
Further,  in  determining  whether  the 'student  had  fair  notice,  courts  wil,! 
often  look  beyond  the  rule  itself  to' see oif  the  student  had  sufficiently 
.  specific  notice  because  of- the  way  the  rule  has  been  consistently 
^interpreted  or  because  of  supplementary  oral  notice.     (See  discussion  o|  . 
unwritten  rules,  §V.A,  above.)  -  ' 

These"  limitations  on  vagueness  challenges  have  much'less  relevance, 
however,  where  First  Amendment  overbreadth  is  alsb' involved.     If  the  ,  " 
student  can  show  that  the  .rule's  lack  of  precision  makes  it  substantially 
overbroad  in  reaching  conduct  protected  by  the  First  Amendment,  it  will  be 
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struck  do\m  as  overbroad  on  its  face,  tegardless  of  whether  or  not  the. 
particular  student's  conduct  was  protected.     (See r§V.C,  "Overbroad  Rules.") 
Thus 5  a  student  who  is  barred  from  a  vagueness  challenge  because  t^e  rule 
is  not' vague  as  applied  to  him/^er  may  still  be  able  to  bring  an  over- 
breadth challenge,  even'  if  the  rule  is  not  overbroad  as  applied  to  him/her, 
unless  the  degree  to  which  the  rule  touches  on  expression  is  only  marginal. 
See  also  Village  of  Hoffman  Estates  v.  Flipside,  102  S.Ct.  1186  (1982). 

Cases  Holding  Rules  Vague  (and/or  Overbroad) 

Successful  challenges  to  imprecise  rules  ks  either  vague  (and/or 
overbroad)  include: 

Soglin  V.  Kauffman,  418  F.2d  163  (7th  Cir.  1969)  ("misconduct"); 

Ej^her  v.  Staififord  Board  of  Education,  440  F. 2d' 803  (2nd  Cir.  1971) 
("distribution  of  literature"); 

Quarterman  v.  Byrd»  453  F.2d  54,  58-59  (4th  Cir.  1971) ("reasonably 

thought  to  be  disruptive  of  normal' school  activity"  not  sufficient 
*  as  standard  for  prior  review  ) ; 

Shanley  v..  Northeast  Independent  School  District,  462  F.2d  960,  977 
(5th  Cir.  1972) ("distribution"); 

Baughman  v.  ?r,eienmuth>^  478  F;2d  1345,  1349-51  (4th  Cir.  1973)  ("libelous 
or  obscene  language, ^^^^^dvocates  illegal  actions,"  "grossly 
insulting  to  any  group  or  indivi^t^al , "  "distribution"); 

Jacobs  V.  Board  of  School  Commissioners, ^^r9(K^. 2d  601,  604-05,  609 

(7th  Cir.  1973),  vacated  as  moot,  420  U.sT^ZS.  (1975)  ("significant 
disruption,"  "normal  educational  process,  funct^'bns,^  or  purposes 
in  any  of  the  Indianapolis  schools,"  "injury  to  others,"  "obscene 
as  to  minors");.  ^ 

Nitzberg  v.  Parks, ^525  F.2d  378  (4th  Cir.  1975)   ("obscene  or  libelous,^! 
"reasonably  lead  the  principal  to  forecast  substantial  disruption 
of  or  material  interference  with  school  activities"); 

ShamioQ  v.  Mississippi  State  Board>of  Trustees,  620  F.2d  516,  522-^24 
(5th  Cir.  1980) (limiting  approval  of  student  events  to  those 
^'of  a  wholesome  nature");  : 

Dickson  v.  Sitter son,  280  F.Supp.  486,  497-99  (M.D.N.C.  1968) (three 
.judge  court) ("known  member  of  the  Communist  Party") ("known  to 
advocate  the  overthrow  of  the  Constitution  .   .   ..  ,"  "has 
pleaded  the  Fifth  Amendments   .   .  in  refusing  to  answer  any 
question,  with  respect  to  Communism  or  subversive  connections, 
or  activities  ♦..");'  ^ 

Snyder  v.  Board  of  Trustees,  286  F.Supp.  927,  934-35  (N.D.Ill.  1968) 
(representatives  of  "any  subversive,  seditious,  and  un-American 
organization") ; 

Smith  v.  University  of  Tennessee,  300  F.Supp. -777  (E.D.Tenn.  1969) 
(speakers  without  "competence  and  topic-.   .   .  relevant  to  the 
approved  constitutional  purpose  of  the  organization,"  any  speaker 
who  "intends  to  present  a  personal  defense  against  alleged 
misconduct  or  crime  which  is  being  adjudicated,"  those  who  "might 
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speak  in  a  libelous,  scurrilous  or  defamatory  manner  or  in 
violation  of  public  laws  which  prohibit  incitement  or  riot," 
speeches  at  a  time  which  is  not  "in  the  best  interests  of  the 
university"); 

Stacy  V,  Williams,  306  F.Supp.  963  (N.D.Miss.  1969) (three  judge  court) 
(speakers  *^^^ho  will  do  violence  to  the  academic  atmosphere," 
"persons  in  disrepute    in    the  area  from'whence  .they  come  .   .  . 
and  «   .   .  any  person  who  advocates  a  philosophy  of  'the  over- 
throw of  the  United  States"); 

Sullivan  v,  Houston  Independent  School  District,  307  F.Supp.  1328, 
1344-45  (S.D.Tex.  1969) (rule  permitting"  principal  to  make 
regulations  "necessary  in  the  administration  of  the  school  and 
in  promoting  its  best  interests"); 

Crossen  v.  Fatsi,  309  F.Supp.  114  (D.Conn.  1970) (dress  code  requiring 
students  to  be  "neatly  dressed  and  groomed,  maintaining  standards 
of  modesty  and  good  taste  conducive  to  an  educational  atmosphere" 
and  expecting  that  "clothing  and  grooming  not  be  of  an  extreme 
style  and  fashion"); 

ACLU  of  Virginia  v.  Radford  College,  31S^,^F.Supp.  893  (W.D.Va.  1970) 
(organizations  whose  "role  and  purpose  .   .   ,  lies  [sic] 
basically  outside  the  scope  and  objectives  of  this  tax  supported 
educational  institution");  — 

Corporation  of  Haver ford  College  v.  Reeher,  329  F.Supp.  1196, 
1209-10,  1213  (E.D.Pa.  1971) (three  judge  court) (  college 
cl;iallenged  law  which  required  cut-off  of  financial  aid  to  students 
for  "refusal  to  obey  .   .   .'a  lawful  regulation  or  order  of  any 
institution  of  Mgher  education,  which  refusal,  in  the  opinion 
of  the  institution,  contributed  to  a  disruption  of  the  activities, 
administration  or  classes  of  such  institution",  and  to  students 
convicted  of  "a  misdemeanor  involving  moral  turpitude") ; 

Marin  v.  University  of  Puerto  Rico,  346  F.Supp.  470,  473-7^  (D.P.R.  1972), 
377  F.Supp.  613,  628  (D.P.R.  1973) (three  judge  court) ("act^  not 
authorized  by  .   .  %  University  officials,"  "improper  or 
disrespectful  conduct,"  acts  that  will  "affect  the  good,  normal 
functioning  of  the  operations  and  procedures  of  the  university") ; 

Rasche  v.  Board  of  trustees,  353  F.Supp.  973  (N.D.Ill.  1972) (three. 

j\idge  court)  (conduct  leading  to  criminal  conviction  for  engaging 
ill  "force,  divsruption,  or  the  seizure  of  university  property  .   .  . 
[wjiere]  such  crime  was  of  a  serious  nature  and  contributed  to  a 
substantial  disruption  of  the  administration  of  the  institution")'^ 

Undergraduate  Student  Association  v.  Peltason,  367  F.Supp.  1055 

(N.D.Ill.  1973) ("disorderly  disturbance  or  course  of  conduct" 
directed  against  the  administration  "or  policies"  of  the  college 
or  university  "using  means  which  are  not  protected  by-  the 
constitution") ; 

Cintron  v.  State  Board  of  Education,  384  F.Supp.  674  (D.P.R.  1974) 
T^if  the  institutional  order  is  affected"); 
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Smith  V.  Sheet er,  402  F.Supp.  624,  628-32  (S.D.Ohio  1975)  (.*'no  person, 
in  circumstances  which  create  a  substantial  risk  of  disrupting 
the  orderly  conduct  of  lawful  activities  at  a  college  or  university 
shall  willfully  or  knowingly  do  any  of  the  following:     (1)  Enter  v 
'or  remain  upon  the  land  or  premises  of  a  college  or  university, 
or  any  separate  room, building,  facility,  enclosure  or  area  thereof, 
without  privilege  to  do  so,  or,  being  on  or 'in  any  such  land, 
premises,  room,  building,  facility,  enclosure,  or  area^^ail 
or  refuse  to  leave  upon  request  of  proper  authority , -^^hd  without 
reasonable  justification  Or  excuse  for  such  failure  or  refusal; 
.   .         phrases  found  vague  are  underlined); 

Brubaker  v.  Moelchert,  405  F.Supp.  837,  842  (W.D.N. C.  1975) (inviting 
'  onto  campus  those  outside  groups  "whose  work  is  compatible  with 

0  or  sup^ementary  to  the  educational  outreach  of  the  University"); 

Pliscou  V.  Holtville  Unified  School  District,  411  F.Supp.  842,  850-51 
(S.D.Cal.  1976)  ("disruption  of  the  orderly  ci^jeration  of  the 
school"); 

Leibn^r  v.  Sharbaugh,  429  F.Supp.  744,  748  (E.D.Va-.  1977)  ("journalistic 
standard^  of  accuracy,  taste,  and  decency  maintained  by  the 
.newspapers  of  general  circulation  in  Arlington,"  "obscenity," 
"libelous  material,"  "incitements  to  crime?"  "material  in 
violation  of  law  or  lawful  regulation"); 

Hall  V.  Board  of  School  Commissioners,  469  F.Supp.  697;  709 

XS;.D.ALa.  1980)   ("political  or  sectarian, "' "special  interest," 
"distribution");      ."  ^  ^ 

Canet  Jimenez  v.  Pietri/Oms,  C.A.  No.   76-1313  (D.P.R.,  9/20/77) 

(Clearinghouse  No.  22,448A)   ("clear  and  present  danger  that  ^ 
the  exercise  of  students^  rights  of  freedom  of  expression  and 
Assembly  would  interfere  with  the  instlJ:utional  order")  ;  * 

Mitchell  V.  King,  363  A.  2d  68.  (Conn;  1976)  ("conduct  inimical  to  the 
best  interest-s^f  the  school");  ,  ^ 

McCall  v'.  State,  354  So.  2d  869  (Fla.  1978J  ("upbraids,  abuses  or 
^  insults  any  member  of  the  instructionaL^staf f  ..."); 

Galveston  Independent  School^istrict  y.  Boothe,  590  S.W.2d 
553,'  557  (Teic.^Civ.App.  1979)   (ruM  concerning  marijuana 
possession  failed  to  make  it  clear  that  it  appljed^as 
school  district  contended,  within  500  feet  of  school  grounds); 

State  V.  Martinez,  538'P'.2d  521"  (Wash.  1975)  (willfully  loitering,  in  ' 
a  schpol  building  "without  a  lawful^ purpose") . 
See  also:  <        ^  .  " 

»   Papish  V.  Board  of  Curators,  410  U.S.  667  (1^73) (striking  down  attempted 
regulation  of  underground  newspaper  containing  vulgar  language, 
under  rule  forbidding  "indecent  conduct  or  speech,"  without 
specific  mention  of  vagueness  or  overbreadth);  o 
Paton  V,  La  Prade.^  469  F^.Supp.  "^773  (D.N.J.  1978)  (striking  down  postal 
regulation  ^hich  permitted  ^BI  mail  covers  where  "necessary  ^o 
the  natic?na]>J  security ,"  ^an^  which  was  applied  to  high  school 
student  who,  as  part  of  social  studies  course,  wrote  to  Socialist 
..Workers  Party  for  information) . 
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Cf:    Lewis  v,  Delaware  State  College,  455  F.Supp.  239,  247  (D.Del.  1978) (lack 
of  notice  to  director  of  residence* halls  that  she  could  be 
fired  for  deciding  to  bear  an  illegitimate  child  may  be  a  violation  . 
of  substantive  due  process); 
PUSH  V.  Carey,  C.A.  Nos.  73-C-2522,  74-C-3b3  (N.D.Ill. ,  Nov.  4^  1975) 
V  ^  (.Clearinghouse  No.  17,507),  revM  in  part  on  other  grounds  sub  nom. 

Piphus  v.  Carey,  545  Ft2d  30  (7th  Cir.  1976)  (reversed  because  of 

lower  court's  failure  to  award  damages  to  students),  rev'd 
on  other  grounds,  98  S.Ct.l042  (1978)  (reversed  on  damages  issiie) 
(court  "would  agree"  that  "gross  disobedience  or  misconduct" 
is  too  vague  and  overbroad  as  a  rule  of  conduct,  but,  here  it 
was  only  a  school  board  regulation  which  directed  individual 
schools  to 'adopt  mdre  specific  rules,  and  students  here  were 
disciplined  under  those  more  specific  rules) 

Crossen  v.  Fat si,  Soglin  v.  Kauffman,  Sullivan  V.  Houston  Independent 
School  District,  and  Mitchell  v.  King  are  all  examples  of  cases  in  which  - 
the  court  Struck  down  ruil^es  on  their  face  as  vague  on  due  process/fair  , notice 
grounds  without  resorting  to  the  higher  standards  applicable  to  First 
Amendment/chilling  effect  grounds  (even  though  the  students  in  both  Soglin 
and  Sullivan  were  engaged  in  expressive  activities) .    Similarly,  in 
Corporation  of  Haverford  College,  the  court  struck  down  the  "misdemeanor 
or  moral  turpitude",  portion  of  the  regulation  after  explicitly  using  a 
lower  standard  because  of  its  "more  tenuous  connection  with  First  Amendment 
rights."  329  F.Supp.  ert  1204,  1214.  ^  —  

Cases  Upholding  Rules 

A  variety  of  cases  have  upheld  school  rules  against  vagueness/over- 
breadth  challenges,  but  some  of  these  cases  are  open  to  challenge.  Some, 
for  example,  are  pre-Tlnker  or  pre-Grayned.     Others  rest  on  the  notion  that 
the  vagueness  doctrine  does  not  apply  outside  of  criminal  statutes, 
clearly  contrary  to  A.B.  Small  and  Baggett  v.  Bullitt,  as  well  as 
N.A.A.C.P>  V.  Button,  supra.     Some  find  that  the  rule  was  clearly 
applicable,  to  the  particular  conduct  at  issue,  regardJLess  of  possible 
vagueness  in  relation  to  other  kinds  of  conduct        an  adequate  rationale 
for  rejecting  a  vagueness  challenge  but  not  adet^uate,  by  itself,  for 
rejecting  an  overbreadth  challenge.    Often  these  cases  also  rest  on  the 
court's  determination  that  the  particular  students'  activity  was  not 
protected  by  the  First  Amendment,  but  this  too  seems  contrary  to  the 
doctrine' that  overbroad  laws  which  substantially  encroach  on  protected 
expression  can  be  challenged  even  by  plaintiffs  whose  conduct  could  be  . 
prohibited  by  a  properly  drawn  law.    A  more  adequate  rationale  sometimes 
used  is  that  the  rule  has  been  more  narrowly  interpreted  and  consistently 
applied  in  a  manner  which  both  (1)  gives  the  student  notice  that  his/her 
conduct  is  prohibited  and  (2)  is  limited  to  non^protected  cond.uct.  *       :  . 

Cases  which  have  rejected  vagueness/overbreadth  challenges  include: 

Esteban  v.  Central  Missouri  State  College,  415  F.2d  1077  (8th  Cir. 
1969),  cert,  denied^  398  U.S.  965  (1970) (students  charged  with 
"childish  behavior  and  obscenity  toward  college  officials"  and 
participation  in  demonstration,  under  regulation  expecting 
Q  students  to  "maintain  the  highest^tandards  of  integrity, 
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'     .        honesty,  and  onorality"  and  "to"  Conform  to'  ordinary  and  accepted 
social  custo^is  and  to  conduct  themselves  at  all  times  in  all 
.     places  in  a  manner  befitting  a  student  of  Central  Missouri 
Siate  College"); 

Dunn  v>  Tyler  Independent  Schocrl  District,  460  F.2d  137,  142  (5th 
Cir.  1972) ("walkout,"  "boycott"); 

Sill  V*  Pennsylvania  State  University,  462  F^2d  463,  468  (3rd  Cir. 
1972)  (disruption  defined  as  action  "...  whicl:^  unreasonably 
interferes  with,  hinders;  obstructs,  or  prevents  the  regular 
and  essential  operation  of  the  University  or  infringes  upon 
the  rights  of  others  to  freely  participate  in  its  programs 
and  services;"  "The  regular ^and  essential  operation  of  the 
University 'is  construed  to  include,  but  is  not  limited  to,  the 
operation  of  its  offices,  classrooms,  laboratories,  research 
facilities,  and  the  right  of  access  to  these  and  any  other  physi- 
)  cal  accommodations    used  in  the  performance  of  the  teaching,  re- 
search   and  admlnistratjive  'functions  and  related  adjunct  activi- 
ties of  the  University") ;  ^ 

Pervis  v.  LaMarque  Independent  School  District,  466  F.2d  1054  (5th 
Cir.  1972) (statute  authorizing  suspensions  for  "incorrigible" 
,     children,  defined  under  Another  statute); 

Murray  v.  Vest  Baton  Rouge  School  Board,  472  F.2d  438',  442 
(5th  Cir.  1973)  Jstate  disciplinary  statute:  "willful 
disobedience,"  "intentional  disruption,"  "immoral  or  vicious  . 
practices,"  "disturbs  the  school;"  but  note  that  the  school 
system  had,  under  the  statute,  issued  its  own  rules,  which 
plaintiffs  apparently  did  not  challenge  on  vagueness  grounds); 

Jenkins  v.  Louisiana  State  Board  of  Education,  506  F.2d  992,  1004 
(5th  Cir.  1975)   (gatherings  which  "disturb  the  public  peace, 
do  violence  to  any  person  or  property,  disrupt  the  function 
of  the  college  .   .  .  or  .   .  .  bring  disgrace  ot^ disrepute 
to  the  college"); 

Williams  V.  Spencer,  622  F. 2d  1200,  1205  (4th  Cir.  1980)  (distri- 
bution of  publication  whic!^  "Encourages  actions  which 
endanger  the  health  or  safety  of  students"  applied  to 
advertisement  for  store  selling  paraphernalia  related  to 
drug  use) ;  v  ^ 

Siegel  V.  Regents  of  University  of  California,  308  F.Supp.  832,  o36 

(N.D.Cal.  1970) (specif ic  wording  not  quoted);  ^ 

Whi^tfield  V.  Simpson,  312  F.Supp.  889,-896-97  (E.D.Ill.  1970) 

(statute  authorizing  suspension  for  "gross  disobedience  or 
misconduct") ;  ^  . 

Banks  v.  Board  of  Public. Instruction,  314  F.Supp.  285  (S.D.Fla., 1970) , 

—      affM,  450  F.2d  1103  (5th  Cir.),  vacated  for  technical  reasons, 
401  U.S.  988  (1971) (statute  giving  principals  authority  to 
suspend  for  "willful  disobedience,  for  open  de£iance  of  authority 
of  a  member  of  his  staff,  for  use  of  profane  or  obscene  language, 
'    'for  other  serious  misconduct,  and  for  repeated  misconduct  of 

a  less  serious  nature;"  students  suspended  for  playing  marbles  and 
for  unauthorized  presence  in  an  elementary  school;  court  also  noted 
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that  statute  was  different  from  a  school  rule  in  that  it  was 
merely  a  grant  of  authority  and  it  delegated  to  local  boards  the 
authority  to  issue  rul^es  —  but  compare  Sullivan  v.  Houston 
Independent  School  District,  supra) ;  .  o 

Speake  v,  Grantham,  317  F,Supp,  1253,  1270-73  (S.D. Miss.  1970) 

("obstruction -'or  disruption  of  teaching,     research,  administration, 
disciplinary  procedures  or  other  University  activities  «   .  . 
"poor .citizenship  standards- in  any  community"); 

Lowery  v,  Adams,  3^44  F.Supp.'446  (W.D.Ky.  1972)("any  disruptive  or  dis- 
orderly-conduct  whichcinterf eres  with  the  right's  and  opportunities 
of  those  who  attend  the  University  for  the  purpose  for  which 
the  University  exists        the  right  tp  utilize  and  enjoy  the 
facilities  provided  to  obtain  an  education");  v 

Alex  V.  Allen,  409  F.Supp.  379  (W.D.Pa.  1976)  ^"flagrant  disrespect 
'  of  .teachers,"  "extreme  dress  or  appearance  Vhich  is  disruptive 
to  class,"  "loitering  in  areas  of  heavy  traffic,"  "rowd^ 
behavior  or  running  in^the  bui,lding,"  among  others); 

Davis  v.-  Central  Dauphin  School  ^District  School  Board,  466  F^.Supp 
•  12^9',  1265  XM.Drta.  1979)  (^'conduct    unbecoming  an  athlete"  not 
vague  as  applied  to  student  who  struck  another  student  and 
fractured  his  jaw);  <^      .  * 

.    People  in  Interest  of  K,P.,  514  P. 2d  1131  (Colo.  1973) (statute 
authorizing  suspension  or  expulsion  for  "behavior  which  is 
inimicable  to  the  welfare,  safety,  or  morals  of  other  pupils ;'f\ 
constitutional  on  its  face) ; 

State,  v..  Williams,  238  N.W.2d  302  (Iowa  1976)   (criminal  trespass 

statute  using  words  "harassing,"  "without'' legal  jus^tif icatibn," 
^and  "unduly  interfering"); 

Clements  v.  Board  of  Trustees,  585  P. 2d  197  (Wyo.  1978)  (similar 
holding  to  K.P. ,  supra) .  . 
Cf . ;  Bilbrey  v.  Brown;  481  -F.Supp,  26,  28-30  (D.Ore.  1979) (rejecting 
vagueness  challenge  to  district  policy  allowing  searches^  of 
students  "ojlly  .   .   .  when  there  is  probable  cause  that  the  student 
is  concealing  evidence  of  an  illegal  act  or  school  violation") . 

It  should  be  remembered  that,  in  many  of  these  cases,  the  court  was 
not  holding  that  the  language  cited,  above  as  not  vague  for  all  purposes,  - 
but  rather  that  in  the  particular  case  the  particular  student  knew, 
because  of  the  rule  or  otherwise,  that  his/her  conduct  was  prohibited, 
regardless  of  the  rule's  possible  vagueness  as  applied  to  other  situations. 

Relationship  Between  Vague  Rules  and  Unwritten  Rules 

As  §V.A  indicates,  many  courts  will  uphold  discipline  in  the  absence 
of  written  rules,  at  least  outside  the  First  Amendment  area,  if  they 
find  that  the  student  actually  knew  that  the  conduct  was  prohibited  (e.g., 
through  oral  notice)  .     On  the  one  hand,  a  school  might  attempt-  to  argue 
'that  its  vague' written  rule  had  been  supplemented  by  more  precise  oral 
cbram^anication.     On  the  other  hand,  even  where  a  court  holds  that  a  written 
rule  is  not  necessary,  there  may  still  be  a  vagueness  challenge  to  an 
orally  communicated  tule. 

■•  . 
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C.  OVERBROAD  RULES 


Rules  are  overbroad  when  they 'are  drafted  in  such  a  way  that  they 
prohibit  expressloil^r  conduct  protected  by  the  First  Amendment  as  well 
as  unprotected  conduct.     In  other  words,  rules  must  be  drawn 
sufficiently  narrowly  so  tljat  government  regulation  is  kept  to  the 
minimum  necessary  to  serve  compelling  state  interests  and  so  that  only 
unprotected  conduct  is  covered.    Where  a  law  X)r  rule  is  di^afted  so  that  the 
prohibitions  of  protected  and  unprotected  activity  cannot  be-separated,  the 
entire  ,law  or  rule  will  be  struck  down. 

Thornhill  v.  Alabama,  310  U.S.  88,  97  (1940); 

N.A.A.C.P.  V.  Button,  371  U.S.  415  (1963);  ^ 

Cox  V.  Louisiana,  379  U.S.  536  (1965); 
'    Brown  v.  Louisiana,  383  U.S..  131  (1966); 

Miller  v.  California,  413  U.S.  15  j:i973). 
See:  Schad  v.  Borough  of  Mount  Ephraim,  101  S.Ct.  2176  (1981). 
^  .  ■  ^      '  ■ 

As  stated  in  §V.B    above; --^ague  rules  which  touch  on  expression  are  also 
overbroad  —  their  vagueness  allows  interpretation,  which  could 
apply  them  to  protected  activity.     Thus,  courts  sometimes  declare  such 
rules  vague  under  the  First  Amendment,  sopietimes  overbroad,  and  som^^lmes 
both,  with  no  re^l  difference  in  treatment.     The  "overbreadth"  cases  of 
J:his  type  are  listed  in  the  vagueness  section  above. 

On  the  other  hand,  a  rule  tan  be  overbroad  —  in  prohibiting 
protected,  activity  "  without' being  vagu^,^  in^that  it  clearly  spelliS'"<5uU  ^ 
what  is  prphibited.     Courts  havens truck  down  rules  of  this  type,  for 
example,  in 

,     Jones  V.  Board  of  Regents,  436' F. 2d  608  (6th  Cir.  1970) ("hand-out 
items>,  including  handbills  '.   .   .on  the  campus  grounds  or  in 
campus  buildings  at  any  tim^"  except  official  program  items 
for  meetings  authorized  by  the  school);  § 
Jacobs  V.  Board  of  School  Commissioners,  490  F.2d  601,  604-609 

(7th  Ciif.^1973),  vacated' as  moot,'  420  U.S.  128  (1975)  (literature  • 
distribution  "productive  of,  or  likely  to  produce"  significant 
disruption  [with  the  court  noting  that  expression  does  not 
lose  its  protection  even  when  it  leads  to  disorder  by  others 
<j         '    unless  there  is  a  sufficiently  close  relationship] ;  literature- 
not  written  by  students  or  staff;  sale  of  literature,  distri- 
bution af  literature  in  exchange  for  contributions^,(;j^  "commercial 
activity";  oth^  provisions  also  struck  down  as  vague  are  listed 
.  in  .§V.B).  ^ 
But  see:  * 

Sword  V.  Fox,  446  F.2d  1091  (4th  Cir.'),  cert,  denied,  404  U.S.  994  (1971) 
(banning  all  demonstrations  without  prior  approval  and  banning 
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indoor  demonstrations  altogether.,  with  demonstration  defined 

as  any  "public  manifestation  of  welcome, , approval,  protest,  .  * 

or  condemnation  as  by  a  mass  meeting  profession,  picketing,  or  ^ 
bccupatiori  of  premises,"  except  for  " [e]xhibitions  commonly 
associated  with  social  or  athletic  activities;"  this  decision 
is  inconsistent  with  later  Fourth  Circuit  decisions.,.^^uch  as 
Nitzberg  V,  Parks%  525  F.2d  378  (1975),  as  well;  as  Tinker  and 
,  Grayned) r 

^  .  -  -  't' 

This  list  of  cases  striking  ddwn  non-vague  rules  as  overbroad  is  • 
misleadingly  short.     In  fact,  virtually  every  case  in  §1,  "Fjreedom  of^ 
Expression,"  could  be  looked  at  as  ah  overbreadth  case  in  that.thfe  court  is 
finding  that  the  school  has  attempted  to  prohibit  protected  as  yell  as 
unprotected  conduct,  and  in  many  of  these  cases  the  court  actuality 
^struck  down  the  school  rule  involved  on  overbreadth  grounds.     See,  for  - 
example,  the  lengthy  case  citations  in  §I.B.4,  "Free  Press,"  striking 
down  school  attempts  to  regulate  student  literature. 

Standing  and  Overbreadth  —  Challenges  to  Overbroad  or  Vague  Rules  by 
Students  Who  Themselves  Were  Not  Engaged  in  Protected  Activity 

As  noted  in  the  discussion  of  vagueness,  certain  courts  have  refused 
to  adopt  a  rigorous  First  ^endment  analysis  of  vagueness  or  overbreadth  ^ 

where  they  haVe  found  that  the  activities*  of  the  particular  plaintiffs   — 

were  disruptive  or  unprote<ited  by  the  First  Amendment  atJd  thus  could  have 
been  punishable  even  under  a  more  narrowly  drawn  regulation. 

*      .These  caseS  seem  to  ignore  j^asic  SuprerngjCa^  under  which    

overly  broad  *  r ergulat ions  may  be  challenged  even  by  persons  whose  conduct 
could  l?e  prohibited  under  narrower  rules.  « 

o 

Dombrowskiv.  Efister,  ^80  U.S.  479,  486  (1965); 
Gooding  V.  Wilson,  405  U.S.  518,  520-21  (1972); 

Grayned  v.  City  of  Rockfprd,  408  U.S.  104,  114  (1972) (a  school  case); 
Schad  V.  Borough  of  Mount  Ephraim,  supra,  101  S.Ct.  at'2181.  • 

Other  school  cases  adopting  ^his  rule  on  standing  include:  i 

Jacobs  V.  Board  of  School  Commissioners,  supra,  490  F.2d  at  606; 
,     Maiyin  v.  University  of  Puerto  Rico, ^377  F.Supp.  613,  624 

(D.P.R.  1974);  • 
Corp.  of  Haverford  College  v.  Reeher,  329  F.Supp.  1196,  1209 

(E.D.Pa.  1971)   (three  judge  court).  ^  ^  ^ 

In  , Grained ,  the  demonstrators  were  found  guilty  of'  disruptive 

conduct  v*iich  would  not  be  protected,  yet  the  Supreme  Court  struck  down      •   •  - 

on  equal  protection  grounds  the  anti-picketing  ordinance  under  which 
they  were  convicted,  and,*^ile  it  upheld  the  anti-noise  ordinance  under 
which  they  were  also  convicted,  it  nevertheless  declared  their  standing 
to  challenge  it,  408  U.S.  at  114:  . 
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Although  appellant  does  not  claim  that,^  as  applied  ;^o  him^v  the  anti- 
noise  ordinance  has  punished  protected  express^veV^ctivit;^^,  he 
claims  that  the  ordinance  is,  overbroad  on- its  f ^c&>  Bec^^se 
overbroad  laws,  ^^like  vague  ones,  det,er  privileged  activity,  our 
cases  firmly  establish  appellant's  standing  to  raise  an  overbreadth  ^ 
challenge. 

This  doctrine  has  been  limited  to  some  degWe,  however,  by  Supreme  Court 
pronouncement  that ,  where  a  law  is  ^aimed  mainly  at  non-protected  conduct 
and  plaintiff's  conduct  itself  is  not  prdtected,  the  fact  that  the  law 
also  might  be  applied  to  protected  c6nduc|:  i«  riot  enough  to  strike  it 
down  on  its  face  unless  the  overbreadth  Is  "substantial^.   .   .  in  relation 
to  the  statute's  plainly  legitimate  sweep."    Broadrick  v.  Oklahoma, 
413  U.S.  601,  615  (1973).     The  Court  indicated  that,  at  least  where  conduct, 
rather  than  "pure  speech,"  is  involved,  if  possibly  overbroad  applications 
are  relatively  minor  in  comparison  to  legitimate  ap^licat^ions,  it  will  tend 
to  proceed  on  a  case-by-case  basis  rather  than  strike  down  the  law^on 

it§  face*.  ,  .  ^ 

,  /  \  - .  o 

Summary  of  Vagueness  and  Overbreadth     *         ,  • 

To  summarize,  a  rul,e  which  ^app4ars  vague  or  overbroad  on  its  face 
may  still  be  upheld  under  certain *condit ions.  .  First,  it  will  generally 
notT  be  held  vague  unless  it vague  as  applied  to'  the  student.     Second i 
it  will  generally  not  b'e  held  vague  as  applied  if  It  is  determined  that, 
through  orai-^nstruction,  consistent  application,  etc.,  the  student  was 
on  notice  that  his/her  conduct  was  prohibited.     Third,  a  rule  may  be 
xhalienged^  as-werbrjrad-njn^ttB7^ acB^~  e^^    If  ±tr  i^-^Dt:  oveirbroad  as  appH^d^ 
to  the  student,  provided^  that  (a)  the  potential  for  overbreadth  Ts 
substantial  in  relationship  'tp  its  ^on-overbroad  applications  and  . 
(b)  there  is  no  specific,  precise, ^and  narrow  construction  avail- 
able which  could  separate  the^-prppjer  front  the  improper  applications. 
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D-     RULES  WHICH  FAIL  TO  SPECIFY  PUNISffi^ENT 


It  can  be  argued,  on  substantive  due  process  or  ultra  X^res  grounds, 
that  schools  must,  in  addition  to  notifying  students  of  the  rules,  spell 
out  what  kinds  of  discipline  may  be  used  for  violations  of  which  rules • 
See: 

.  ^ 

Kelley  v.  Metropolitan  County  Board  of  Education,  293  F.Supp.  485, 

493-'94  (M.D.Tenn.  1968)  (one-yeai;  suspensidn  from  intersj^holastic 
athletics  overturned,  4ue  process  requires  that  st^te  a*gency 
"specify  the  standards  and  rules  to  guide  the  actions  of  its 
I  ^  subordinates  and  to  delineate  forms  of  punishment  for  the 

violation  of  such  rules"); 
^  Mc Clung  v/  Board  of  Education,  46'Ohio  St. 2d  149,  346  N.E.2d  691, 

695' (1976) (school  refusal  to  include  student's  picture  in  high 
/  .  school  yearbook  because  his  hair  length  violated  the  school's 

grooming 'guidelines  overturned  where  guidelines  failed  to 
specify  punishment  for  violations)/  ^  ^ 

Cf.:  Farrell  v.  Joel,  43^7  F.2d  160,  i^3  (2nd  Cir.  1971)  (p.rocedaral- due 

process  right  to  hearing  on  appropriate  sanction  even  where  there 
is  no  dispute^ about  misconduct);  ^ 
Betts  v/  Board  of  Education,  4^6-^. 2d  629,  633  (7th  Cir.  197*2)  (same)  ; 
Escobar        State  University  .of  New  Xork,  427  F.Supp.  850?  858    '  \.. 

  (BvEh.N.Y.— 1^7)  (denial  of  due  process  where,  after  hearing 

panel  imposed  one  penalty,  president  stepped  in  and,  without 
follpwinR  school's  ovjp.  procedures,  imposed  a  more  severe  penalty)  ; 
Bradley  v.  Milliken,  C.A.  No.  35257,  Slip  Opinion  at  5-6  (E.D. 

^    ^  ______m.Qiu_7jlj23^~X^-l>f^rt  of  dp.segragat±Q[n^Jtemedy^xjmr±^  „. 

district  to  resubmit  proposed  student  conduct  code  stating 
in  part  that  the  district's  proposal  "is.  extremely  vague  and 
general  as  to  possible    ' corrective  action^  to  take  place  in 
the  event  of  infractions-,"  and  mandated  that  for  each"  listed , 
offense,  "the  range  of  corrective  be  spelled  out"); 
Commonwealth  vl  Johnson,  309  Mass.  476,  35  N.E.2d  901  '(1941) 

(court  held,  on  ultra  vires  grounds,  that  school  could  not ^ 
expel  students  for  failing  to  comply  with  state  law  which  required 
flag  salutes,  since  the  law  did  not  provide  for'aiiy  specific 
punishment;  constitutional  issues  not  addressed) ; 
Dorsey  v.  Bale,  521  S.W.2d  76  (Ky^.App.Ct.  1975)   (school  policy  of 

reducing  grades  for  unexcused  absences,  including  absence  during 
suspension,  struck  down  as  ultra  vires  because  state  law  which 
authorized  suspenisions  was  silent  on  academic  punishment)  . 
Compare:  ^  i  '      '      ^  .     \  *  ^ 

M.  V.  Board  of  Education,  429  F.Supp.  288,  291  (S.D.Ill.  1977) 
' (court  rejected  student's  claim  that  school  rule  concerning 

  ,  .    .^'ugS  j  -  JwhiGlv^peG^^^^  - 

expulsioh,  was  vague  .because  it  did  not  differentiate  between 
drug  af f enses  meriting  suspension  and  those  meriting  expulsion) ; 
S.tate  Board  of  Regents  v.  Gray,  561  S.W.2d  140    (Tenn.  1978)  (state 
administrative  procedures  act,  which  required  that  university's 
rules  ajid  regulatioits  be  approved  by  Attorney^  General  and  filed 
with  Secretaxy  of  State,  did  not  require  that  such  rules 
contain  sanctions  for  violating  them) . 
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As  M.  v.-  Board  of  Education  indicates,  complete  exactitude,  with 
every  single,  of  fense  always  leading  to  one  and  onljj^  one  possible  form  of 
discipline,  is  not  required.     Disciplinary  systems  may,  for  instance, 
state  the  most  severe  penalty  which  may  be  applied  for  each  offense  and/or 
reasonably  specific  criteria  for  deciding  which  penalty  shall  be  applied. 
See:  \^ 

/Punn  V.  Tyler  Independent  School  District,  460  ^.2d  137,  143  (5th 

'  Cir.-  1972)'  (upholding  rule  that  allows  principal  to  impose  lesser 

penalty  than  the  stated  penalty  of  suspgnsiOti  or  to  impose  no 

punishment  ^t  all) .  ^ 

•In  fact,  it  is  arguable  that  a  school  code  which  automatically  required  one 
and  only  one  particular  penalty  for  each  offense  would  yiolate  the 
student's  due  process  right  to  separate  consideration  of  the  appropriate 
sanction.     See  "Procedural  Rights,"  §XI.G.2,  "Determination  of  Penalty." 
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E.     SCHOOL'S  FAILURE  TO  FOLLOW  ITS'^  OWN  RUlts 


.    "Where  the  rights  of  individuals  are  affected,  it  is  incumbent  upon 
agencies  to  follow  their  own  procedures.    This  is  so  even  where  the 
internal  procedures  are  possibly  more  rigorous  than  otherwise  would  be 
required." 

Morton  v.  Ruiz,  415  U.S.  199,  235  (1974). 

»   — —  «  0 

Accord:  '  ^  t. 

U>S.  ex  rel.  Accardi' v.  Shaugnessy,  347  U.S.  260  (1954);  , 

Service  v.  Dulles,  354  U.S.  363  (1957); 

Vitarelli  v.  Seaton,  359  U.S.  535  (1959); 

united  States  v.  Caaeres,  99'S.Ct\  1465,  1471  n. 14  (1979). 

This  basic  proposition  can  be  applied  to  schools  uyider  a  number  of  ^ 
theories,  several  of  which  tend  to  be  overlooked. 

Due  Process  •  ^  • 

Many'  courts  have  reasoned  that  the  requirement  that  agencies  follow  . 
their "own  regulations  Is  mandated  by  the  Due  Process  Clause.     See  list 
of  cases  cited  In  Uls.  v.  Caceres,  supra,  99  S.Ct.  at  14-75  n.l   (Marshall,  J.- 
dissenting)'.     Cf.  Mabev  v.  Reagan,  537  F.2d  1036,  1042  (9th  Clr.  1976), 
Where  the  court  referred  to  the  requirement  as  one  of  "administrative 
due  process."    On  this  theory,  suspension  from  Inter scholastic  athletics 

l/as~Ttrucir^dwn  where  tTiB;"athletlc  associ~at±onr-v±eiated^-fes--Qwn-^«rocedures:.  

Behagen  v.  Intercollegiate  Conference  of  Faculty  Representatives,  346 
F.Supp.  602,  606  (D.Minn.  1972).  •  ^ 

cj  ■         ■    ■  •  '  < 

The  Supreme  Court  has  recently  indicated, '.however ,  that  Accardi, 
Service,  etc.,  are  based   on  prirkciples  of  federal  administrative  law  rather  - 
than  constitutional  law.     Board/ of  Curators  v.  Horowitz,  435  U.S.  78,  92  n.8  . 
(1978)-  (dictum).    An  agency's  violation  of  its.  own  rules  is  not  automatically 
a  violation  of  due  process  £er  se.     See  U.S.  v.  Caceres,  suprd,  99  S.Ct. 
at  1471-72.     Based  on  this  view,  some  courts  have  stated  thap  a  school 

•system's  failure  to  follow  its  o\m  procedures  violates  due  process  only 
where  the  procedures  would  be' required,  by  due  process  anyway. 

Bates  V.  Sponberg,  547  F.2d  325,  329  (6th'Cir.  1976)   (teacher  dismFssal) ; 
Edwards  v.  Board  of  Regents.  397  F.Supp.  822,  829-30  (W.D.Mo.  1975) 
(student  expulsion).  • 
Cf.:   Bistrick  v.  University- of  South  Carolina,  324  F.Supp.  942,  9,49-52 
(D.S.C.  1971)   (court  held  student  was  accorded  adequate  due 
process ,  without  consideriijg  the  Accardi  theory) ; 
^Sill  V.'  Pennsylvania  State  University,  462  F.2d  463,  469-70  (3rd 
Cir.  1972)  (similar  to  Bistrick); 
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Hillo;^,  Trustees  of  Indiana  University,  537  F.2d  248,^252  (7th  Cir.     '  . 
1976).  (same).  \  '  . 

Nevertheless,  the  school's  failure  to ^follow  its  own  regulations, 
while  not  a  violation  of  due  .process  per  se, ■ may  still  be  a  denial  of 
due  process  in  certain  circumstances,  even  "when  the  regulation^  go  beyond 
the  requirements  of 'due  'process  —  if  the^  failure  to  ^follow  the  , -established 
regulations  itself  creates  a  basic  unfairness.  See: 

U,S\  V.  Cace^es,  supra,  99  S.Ct.'at  1471-72  and'n. 14-13; 

Warxen  rV*  National  Association  ^of  Secondary  School  ?rincipels,  375        ^  . 
F.Supp.  1043,  1048  (N.D.Tex.  1974)   (removal  from  honor  society 
raised  "additional  problem"  -where,  aside  from"' violating 
'    ^  constitutional  minimums,  the  school  violated  its  own  e^dditonal^ 

safeguards)  ;  ^ 

Hupa^^  v/ Board %f  Higher  Education,  420  F.Supp  U087,  1107  (S.D.N.Y.  - 
1976)  '(affirmative  action  admissions  procedure  violated  due  o 
process  because  it  deviated  from  university '-s  policy);  •  • 

Escobar  v.  State  University,  427  F.Supp.  850  (Ef.D.N.Y.  1977)   (while  , 
recognising  th^t  "not  every^ deviation  .   .  .  constitutes  a 
deprivation  of  due  process,"  due  process  was  denied  where, 
after  a  student  was  sentenced  under  school's  procedures, 
president  stepped  in  and,  without  following  school's  procedures, 
imposed' a  more  severe  penalty).' 
Compare: •  >  ,  '  -  * 

Winnick  v.  Manning,  V60  F.2d  545,  550  (2nd  Cir.  1972)  (no -denial  of 

 ^  .  ^lillH^riDXlRSS^l^  —  

minor  and  did  not  affect  fundamental  fairness;  not  every 
deviation  violates  due  process);  \' 
Hillman  v.  Elliot,  436  F.SiipTp.  812,  817  (W.D.Va.  1977)  (court  rejected 
defendants'  argument  that  the  school  can  never  be  held  accountafele 
under  due  process  for  failing  to  follow  rules  which  go  beyond  ^ 
constitutional  requirements,  but  found  that  here  it  was  the  student 
who  failed  to  exercise  these  additional  rights) . 
See:  Dunu^v.  Tyler  Independent  School  District,  460  F.2d  137,  143-46 

(5th  Cir.  1972)   (Improper  for  board  to  violate  its  own  regulations^ 
«^  by  imposing  suspensions  of  greater  than  three  days  while  using 
its  procedural  regulations  for  suspension  of  less  than  three 
days;  theory  unclear);  ...  . 

McCluskey  v.  Board  of  Education,  662  F.2d  1263  (8th  Cir.  1981) 
(violation  of  substantive  due  process  for  s^chool  board 
to  expel  ^nto2^icated  student  for  remainder  of  semester 
under  its  rule  providing  for  mandatory  expulsion  for  being 
"under  the  Influence  of  .  .   .  narcotics  or  other  hallucln- 
ogenlcs,  drugs,  or  controlled  substancies' classified  as 
such  by  Act  590  of  1971,  as  amended,"  particularly  wi>6re 
said  act  specifically  excluded  alcohol); 

Cordova  v.  Chonko,  315  F.Supp^  953,  9&2-63  (N.Q.Ohio  1970) 

(.fundamentally  unfair  arid  violative  of  due  process  for  .principal, 
to  suspend  student  for  hair  length  when  school  board  had  only 
given  principal  authority  to  regulate  dress  and  cleanliness)  ; 

revM  pTr  curiae,  50  U.S.L.t;7""3998,25  (7/2/82). 
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McDonald  v.  National  Collegiate  Athletic  Association,  370  F.Supp. 
625,  627  (C.D.Cal.  1974)  (failure  to  use  School's  own 
i>    disciplinary  proceedings .  in  declaring  athlete  ineligible 
constituted  a  violation  of  due  process;  court's  reasoning 
*not  discussed); 

Assaf  V.  Universify  of  Texas  System,  399-  F.Supp.  1245  (S.D.Tex.  1975) 
(where,  going  beyond  constitutional  requirements,  rule  provided 
that  nontenured  faculty  member  would  ]ge  notified  by  a  certain 
•date  if  he  was  not  to  be  reappointed,  termination  notice 
receiv^ed  after  that  dat^  violated  due  process); 
Salvail  v.  Nashtia  Board  of^  Education,  469  F.Supp.  1269,*  1273 

♦  (DiN.H.  1979)   (having  adopted  rules  on  removal  of • library 'books, 
board  was  boUnd  to  follow  them;  reasoning *not  given); 
'  ■  Marshall  v.  Maguire,  424  N.Y.S.2d  89  (S.Ct.,  Nassau  County,  1980) 

(while  recognizing  that  'not  every  deviation  is  a  violation  of 
due  process/  court  ^found  due  process  violation  where  the  same 
college  official  participated  in  each  of  fii:§t  two  levels 
of  the  discipline  process,  in  violation  of  school  iMile;  opinion- 
is  unclear  on  whether  the  presence  of  the  rule  was  central  to  ^ 
the 'holding) ; 

Tedeschi  v*  Wagner  College,  427  N.Y.S.2d  760,  764,  49  N.Y.2d  652 
(N-Y.Ct.Ap^.  1980)  .("Whether  by  analogy  to  the  law  of  asso- 
cia'tions,  on  the  iJasis  of  a  supposed  contract  between  univeisr- 
sity  and*  student,  or  simply  as  a  matter  of  essential  fairness 
-  in  the  somewhat  one-sided  relationship  between  the  institution 
,  and  the  individual,  we  hold  that  when  a  university  has  adopted 
a  rule  or  guideline  establishing  the  procedure  to  be  followed 
in  relation  to  suspension  or  expulsion  that  procedure  must  be 

substantially  observed;"  meetings  with  other  adminiatrators  

did  not  excuse  failure  to  provide  review  by  student-faculty 
board  and  by  president,  as  called  for  in  guidelines). 

If* the  student  has  relied  on  the  school's  rule  and  then  suffers 
because  of  the  school's  violation  of  the  rule,  a  due  process  violation 
is  especially  likely  to  be  found.  See: 

U.S.  V.  Caceres,  supra,  99  S.Ct.  at  1472;  * 
Raley  v.  Ohio,  360  U.S.  423,  437-38  (1959); 
Cox  V.  Louisiana,  379  U.S.  559  (1965); 

Assaf  V,  University  of  Texas  System,  supra.  ^  ^ 

Cf.i'DebraP.  v,  Turlington,  474  F.Supp.  244,  263-67  (M.D.Fla.  1979)> 

(arbitrary  and  fundamentally  unfair,  in  violation  of  due  process, 
for  state  to  change  graduation  requirements  of  students  already 
in  high  school,  leaving  them  inadequately  prepared  be'cause  new 
skill  requirements  would  have  had  to  be      learned  much  earlier). 
Pelley  v,  Fraser,  c.A.  No.  B-76-C-14  (E.D.Ark.,  5/18/76)  (Clearine- 
house  #19,51oA)   (court  granted  preliminary  injunction  against 
removal  from  student^ council  of  a  student  who^  given  an  assignment 
of  writing  an  introduction  for  a  new  character  ".perhaps  a  teacher 
just ^as  Chaucer  would  have  written  it,"  wrote  a  poem  clearly 
directed  at  the  school's  principal  and  "notable  only  for  its 
.  crude  language  and  overall  bad  taste;"  "there  is  a  serious 
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due  process  question  presented  when  a  school  official  attempts 
.    to  punish  a  student  for  complying  with  an  assignment  that  seems 
to  anticipate  exactly  the  kind  of  work  product  that  this 
assignment,  in  fact,  produced"^*) ; 

Peretti  y.  State  of  Montana,  464  F.Supp.  784  (D.Mon.  1979). 

Thus,  where  the  student  acts  on  the  reasonable  belief  that  the  school 
rules  permit  his/her  conduct,  it  is  fundamentally  unfair  for  the  school  to 
punish  him/her  in  violation  of  those  rules.  This  i£>  similar  to  the  princi^jle 
that  the  student  is  entitled  to  notice  of  rules  and  cannot  be  punished  for 
violating  rules  of  which  he/she  was  not  notified.  (See  §V.A.  and  B,  above 
on  um^rritten  or  vague  rules.) 

Assaf  and  Del>ra  P.  provide  another,  closely  related  method  for  reaching 
the  same  result.     Since  a  student  is  entitled  tx>  due  process  before  ^eing 
deprived  of  a  property  intere'st,  and  property  interests  are  expectations 
created  by  the  state  or  state  agencies  such  as  school  systems  (See  "Procedural 
Rights,'*  §IX.A)  ,  school  rejgul^tions  can  create  expectations  which  will  be 
treated  as  property  interests  which  cannot  be  denied  without  due  process. 
Thus,  in  AssaE,  the  court  recognized  that  while  ndn-tenured  teachers 
generally  have  no  prxjperty  interest  in  continued  employment,  such  an 
interest  can  be  created  by  the  system's  regulations. 

In  simple  summary  the  court  reasons  as  follows: 

(1)  The  relevant  Rules  and  Regulations  provide  that  a  nontenured 
faculty  member  will  be  notified  by  December  15,  if  he  is  not 
to  be  reappointed. 

(2)  The  University  of  Texas  System  through  Dr.  Assaf 's  superiors 
failed  to  comply  v/ith  their  own  rule  of  notification. 

(3)  The  failure  of  notification  gave  rise  to  a  justified  expectation 
of  interns,!  in  Dr.  Assaf  that  he  would  be  rehired.     Dr.  Assaf 
right  to  a 'contract  for  at  least  one  more  year  is  in  the  nature  of 
a  igroperty  right:   [399  F.Supp.  at  1250]. 

The  court  lield  that  it  was  fundamentally  unfair  to  then  deprive  the  teacher 
of  that  property,  right  by  using  another  rule  x^hich  put  the  burden  of 
inquiry  on  the  "teacher.  Id.  at  1249..   Similarly,  the  court  in  Debra  P. 
held  that  the  state's  pre-existing  graduation  requirements  had  created 
a  property  interest  in  receiving  a  high  school  'diploma  upon  meeting  those 
requirements,  and  it  was  an  arbitrary  4eprivation  of  that  interest  to 
.so  fundamentally  change  the  requirements  so  late  in  the  students' 
school  careers.    474  F.Supp.  at  266-67.    Thus,  a  student  Can-argue 
that  he/she  has  a  property  interest  ii\  continued  attendance  so  long  as 
he/she  complies  with  existing  rules  or  regulations,  and  if^. the  school 
excludes  him/her  in  violation  of  its  ovm  rules  or  regulations,  it  is; 
arbitrarily  depriving  the  student  of  that  property  interest  without  due  . 
process.     (This  is  closely  related  to  the  contract  theory,  below.) 
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But  see:  \ 

\ 

Bicknell  v.  Vergennes  Union  .High  Schobl  Board,  638  F. 2d  438, 

442  f2nd  Cir.  1980)  (in  case  concerning  board's  removal  of 
two  b)Doks  from  school  library,  court  stated  that  the  board's 
locallV  adopted  procedures  do  not  create  interests  entitled 
to  due  p1?ocess  and  failure  to  follow  these  procedures 
in  removing  the  book  was  not  a  constitutional  violation; 
note,  however,  that  this  case  does  not  involve  punishment 
of  individuals) ; 

Zykan  v.  Warsaw  Community  School  Corp.,  631  F.2d  1300,  1306-07 
(7th  Cir.  1980)  (similar  ruling). 

Another  reason  for  holding  that  the  school's  violation  of  its  own 
rules  is  a  denial  of  due  process  is  the  inconsistent  treatment  it  creates. 
See : 

Hupart  V.  Board  of  Higher  Education,  supra ; 
United  States  v.  Caceres,  supra. 

Note,  Violations  by  Agencies  of  their  Own  Regulations,  87  Harv.L.Rev. 
/    ^629  (1974). 

/  ^  ^ 

This/Tissue  of  inconsistent  treatment j  while  it  can  be  viewed  in  due 

pro^fegs  terms  of  arbitrariness,  is  discussed  below  under  "Equal 

Protection."  . 

For  further  discussion  of  substantive  ^ue  process,  see  §VI.B. 
Equal  Protection 

If  a  school  does  not  follow  its  rules  when  dealing  with  a  particular 
student,  that  student  is  being  treated  differently  from  others  and  may 
have  an  equal  protection  claim,  at  least  if  the  difference  is  not' "purely 
one  of  form",  and  has  some  "discernible  effect  .   .   .  on  the  action  taken  by 
the  agency  and  its  treatment  of"  the  student. 

United  States  v.  Caceres,  supra,  99  S.Ct.  at  4472. 
See:  Hupart  v.  Board  of  Higher  Education,  supra  (admissions  procedure 

violated  equal  protection  because  it  was  a  deliberate  departure 
from  a  contrary  policy);  . 
Note,  Violations  by  Agencies  of  Their  ,Qwn  -Regulations,  .supra  at  636 

(basic  reason  for  requiring  agencies  to  ^^Tlow  their  own 
I         rules  is  the  "danger  of  incorT^istent  treatnTi^nt^") .  ^  ^ 

Cf.:     Bradley  y.  Mil liken.  476  F.Supp.  257,  258  (E.D.Mich.  W79)      \  ; 

(in  declining  to  approve  district's  proposed  student  re--  )  C'- 
assignment  plan,  court  in  desegregation  ruling  expressed 
— "Concelrn  that  ^ourt-^ordered  student  conduct' code  had  not  . 
been  applied  uniformly,  with  certain'  infractions  resulting 
in  suspension  or  expulsions  a.n  some  scTiools  and  not  in    ^  . 
others).  '  C  ^    'a  g 

Additionally,  wher^  racial  descrimination  is  at  Is^sue,  deviations  from 
existing  practices  can  be  used  as  evidence  of  intent  to  discriminate. 


Village  of  Arlington  Heights  v>  Metropolitan  Housing  Development 
■       'Corp,,  97  ^7ct,  5557  564  (1977)/  ~ 
See:  Yick  Wo  v,  Hopkins,  118  U.S.  356  X1886) ; 
'     Hupart  V.  Board  of  Higher  Education,  supra. ^ 

.For  further:^  discussion  6f  equal  protection  and  its  applicatiop.- to 
school  disci^ine,  see  '§VI.C.     o  ^ 

■  . 

State  Administrative  Law  and  Ultra  Vires  ^  ^ 

As  indickted  in  the  due  process  discussion  atiove,  it  is  a  basic 
principle  of  federal  administrative  law  that  federal  agencies  mus.t  follow 
their  own  rule^  and  regulations,  at  least  where  those  rules  and  regulations 
were  enacted  to  frotec£  individuals  and  are  not  merely  rules  pf  internal 
administrative^  converilience.  " 

Accardi  v.  Shaugnessy,  supra;  ^ 
Service  v.  Dulles,  supra ;  m 
Vitarelli  V,.  Seaton,  ^supya ;  ^ 
Morton  v.  Ruiz,  supra;  / 
U.S.  V.  Caceres;  supra.  I 

The  notion  here  is  that'  the  administrative  law  principles  require  that 
the  agency  live  by  %he  rule  of  law  and^not  act  arbitrarily  or  capriciously 
and  that  agencies  as  ^elt  as  private  citizens  are  bound  by  the  rules 
which  they  adop^t.  ■  ^  * 

•  It  may  be  possible  to'argue  in  particular  states  that  s-tate  • 
administrative  law  principles  similarly  require  sta*te  agencies,  including 
school  districts,  to  follow  their  own  rules  and  regulations.     The  argument 
may  b&  easiest  to  make  where  a  statute  authorizes  school  boards  to  a^opt 
rules  and  regulaticflis  which  apply  to  student  discipline.  ^ 

^       It  may  also  be  easier  where  the  state  has  an  administrative  procedure 
act  which  arguably  applies' to  school  districts.     Such  administrative 
procedure  acts,  which  in  some  states  apply— to  state  agencies  only  and 
in  other  states  to  local  subdivisions  and  agencies  created^  by  the  state 
(such  as  school  districts) ,  generally  set  out  standards  and  procedural 
requirements  for  rul^-making  by  Jfeencies  and  for  agency  adjudications  (which 
decide  the  rights  of  individuals),  and  iLso  provide  for  state  judicial 
review  of  agency  action  —"Requiring,  f«^  instance,  that  the  court  set 
aside *the  agency  s^ctiorf  if"  it  ^is  arbitt^Jr  or  cap'ricioug  pt  if  it  Y^ol^tes 
procedures  established  by  law.     "^e  analogous  federal  Administrative 
P,rrfcedul?e  Act,  6  U.S.C.  §551-559,  701-^06,  provides  a  basis  for  court 
challenges, of  federal  agency  action  which  violates  the  agency's  own  rules. 
See  U.S.  V.  Caceres,.  supra,  99  S.Ct.  at  1472-73,  and  cases  cited  therein, 

With  o:g  ^without  aft  applicable  state  administrative  procedure  act, 
the  argument  here  is  basically  an  ultra  vires-  argument  —  that  the  school 
Is  exceeding' its  authority  by  violating  its  own  rules,  either  because  it^ 
<i>ls  acting  arbitrarily  and  capriciously,  rather  than  serving  the  function^ 
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which  the  legislature  has  authorized^  and/or  because  state  laws  authorizing 
it  adopt  rules  and  regulations  implicitly  requiring  that  it  npt  act  in 
conflict  with  those  rules  and  regulations. 

The  possibility  of  challenging  such  actions  as  violating  state 
^"administrative  law  principles  has  generally  been  overlooked.    But  see:. 

,     Ilabey  v.  Reagan,  537  F.2d  1036,  1042-44  (9th  Cir.  1976)  (declaring 
that  college  was  bound  to  follow  its  own^  rules  and  procedures 
regarding  decisions  not  to  rehire  a  teacher,  even  if  no  hearing 
was  constitutionally  required j  court  reasoned  from  the  state 

»         Code  of  Administrative  Procedure,  'which  authorized  the  college 
to  adopt  regulatiorts;  case  remanded  because  of  dispute  as  to 
which  set  of  procedures  applied); 

Cordova  v.  Chonko,  315  F.SiJfpp.  953,  962-63  (N.D.Ohio  1970)  (where 

state  statute  authorized  school  board  to  make  rules  and  regulatic 
for  student  conduct  and  school  board  in  turn  adopted  rule 
authorizing    principal  to  make  regulations  to  insure  cleanliness 
and  proper  dress,  principal  acted  without  authority  in  making 
«  rule  and  suspending  student  for  hair  length); 

Davis  V.  Central  Dauphin  School  District  School  Board,  466  F.Supp. 
1259,  1964-65  (M.D.Pa.  1979)  (where  school  district  policy 
authorized  principal  and  coach  to  impose  indefinite  suspension 
from  interscholastic  athletics  of  up  to  one  year ,  *'superint;^nd$nt 
had  no  authority  to  issue  such  suspensions  or  to  impose  a      ^  . 
different  penalty); 

State  Board  of  Regents  v.  Gray,  561  S.W.2d  140  (Tenn.  1978)  (state 
administrative  procedure  act  applied  to  state, university  and 
required  university  to  compJ.y  with  it  in  making  and  feting 
upon  rules;  no  violation  here,  since  act,  which  required  that 
rules  be  approvedHry^  the -Attorney  General  and  filed  with  the 
Secretary  of  State,  contained  except:l^«is-^or  rules  which  merely 
repeated  existing  laws  or  were  non-binding  genefai  policy 
statements,  and  the  aqt  further  provided  that  a  rule  could  not  be 
challenged  for  non-filing  by  someone  who  had  actual  knowledge 
of  the  rule) ; 

Galveston  Independent  School  District  v.  Boothe,  590  S.W.2d  553 

"(Tex.Civ.App.  1979)   (where  state  statute  authorized  expulsion 
for  violation  of  promulgated  rules,  expulsion    for  one  quarter 
'  was  struck  down  as  ultra  vires  where  district  failed  to 
follow  its  own  rules  requiring  use  of  other  alternatives 
ptior  to  resort  to  expulsion  and  requiring  statement  of  wjiat 
alternatives  have  been  tried  in  the  expulsion  notice  letter 
ajid  where  its  Vule  concerning  marijuana  did  not  clearly 
apply  to  of f-campus  possession) .  ' 

See  also  the  general  discussion  of  ultra  vires  in  §VI.A,  and  the  discussion 
of  wh-ether  the  school  can  act  in  the  absence  of  a  written  rule  in  §V.A. 
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To  the  extent  that  the  relationship  between  student  and  school  can 
partly  be  seen  in  contractual  terms  (see  §VI.E)^  the  school's  failure 
to  follow  its  own  rules  may  be  a  breach  of  contract.     See,  for  example, 
Kwiatkowski  v.  Ithaca  College,  368  N.Y.S,2d  973  (Sup.Ct.,  Tompkins  Cty., 
1975)  (using  contract  standard,  court  found  for  student  where  school 
violated  its  own  rules  by  not  allowing  suspended  student  and  his'^ifepfe- 
sentative  to.  appear  in  person  before  the  appeals  board,  •  although  they 
had  appeared  at  the  prior  hearing).    For  other  contract  cases,  see 
§VI.E. 

Tort  (Negligence,  Assault  and  Battery,  Etc.) 

As  discussed  in  §VI.D,  students  can  bring  tort  actions  against 
school  officials  for  negligence,  assault  and  battery,  etc.    The  standard 
defense  is  usually  that  the  school  official  was  acting  reasonably 
and  within  the  scope  of  his/her  duty.    For  example,  in  most  states-, 
"reasonable"  corporal  punishment  by  school  officials  for  legitimate 
purposes, of  discipline  is  considered  an  exception  to  the  normal  laws 
governing  assault  and  battery.     If,  however,  the  school  official  is  acting 
contrary  to  school  district  rules,  he/she  may  not  be  able  to  use  the 
defense  that  the  action  is  reasonable  and  within  the  scope  of  his/he*r 
duties.  See: 

■  * 
.  McKixiney  v.  Greene,  379  So.  2d  69  (La;App.  1980). 
But  see: 

Streeter  Vh  Hundley,  580  S.W.2d  283  (Mo.  1979)  (rejecting  assault 
and  battery  claim  where  teacher  failed  to  follow  a  portion  of 
the  district's  corporal  punishment  rule,  since  that  part  of 
the  rule  which  was  violated  was-  not  designed  to  avoid  the 
injury  which  occurred  here  and  the  punishment  was  otherwise 
"reasonable").  '  •  ' 

Compare:  '      • '  - 

Board  of  Education  v.  Shank,  542  S.W.2d  779  (Mo.  1976)  (upholding 
the  firing  of  a  teacher  for  willful  and  persistent  violation 
of  board  regulation  concerning  corporal  iJunishment) . 

For  other  cases,  see: 

5VI.D,  "Tort  Actions  (Assault  and  Battery,  Negligence,  Etc.);" 
SVIII.Bj  "Corporal  Punishment  and  Similar  Abuses . " 

»  *^ 

State  Common  Law  of  Associations 

•*  '  *  • 

In  some  states,  court  doctrine  has  developed  a  state  common  law 
of  associations,  under  which  individuals  who  belong  to  an  organization 
have  certain  rights  concerning  fair  treatment  concerning  the  protection 
of  the  relationship  to  the  organization  and  the.ostatus  which  it  confers. 


218    po  * 


V 


V.E. 


One  such  right  is often  the  right  to  expect  t;hat  the  organization  will 
follow  its  own  rules  in  dealing  with  its  meinbers.     For  a  good  discussion 
of  these  principles,  see  Clayton  v.  Trustees  of  Princeton  University, 
519  F.Supp. -802-,  804-06  (D.N.J.  1981),  where  the  court  found  that  New 
Jersey  recognizes  a  common  law  of  associations,  that  this  law  applies 
to  the  student-university  relationship,  and  that  it ^requires  the 
organization  to  substantially  comply  with  its  own  rures,  including 
disciplinary  procedures.    (For  more  on  this  doctrine,  see  subsection  C.  ^^^C>^ 
of  §XIV,  "The  Legal  Rights  of  Students  in  Private  Schools.")  ' 
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UNREASONABLE,  EXCESSIVE/  OR  UNAUTHORIZED  RULES  OR 
PUNISHMENTS  ~  GENERAL  LEGAL  CONCEPTS 


Advocates  often  face  a  situation  in,  which  no  specific  statute  or 
"'constitutional  right  has  b^en  violated  by  the  school,  and* yet  the  school's 
rule  ,or  disciplinary  action  seems  basically  unfair.     There  are  three 
relevant  legal  coneepts* which  may  be  of  use:  ultra  vires  (§A)  (i.e., 
beyond  the  powers  which  the  legislature  has  granted' the  school  system), 
substantive  due  process  (§B),  and  equal  protection  (§C).    All  three 
most  ofteij  turn  on  whether  there  is  some  reasonable  or  rational  relation- 
ship between  the  aQtion  taken  and  a  legitimate  authorized  function  or 
objective  of  the  school  system.    Generally,  however,  where  no  other  specific 
law  or  constitutional  right  is ^involved,  the  school's  action  will  be 
presumed  to  be  reasonable*  and  the  burden  will  be  on  the  student  to 
demonstrate  otherwise.    The  ultra  vires  doctrine,  however,  has  some 
additional  branches,  under  which  the  school,  system  will  not  always 
be  permitted  to  argue  on  phe  basis,  of  "reasonableness,"  if  its  actions 
ate  not  specifically  authorized  by  state  statute  or  if  the  legislature 
has  authorized  a  different  approach. 

Other  state  law  concepts  which  may  be  useful  are*  tort  actions,  such 
'  as  assault  and  battery,  negligence,  intentional  infliction  of  miental 
distress,  etc.  (§D);  and  actions  for  breach  of  contract  (§E).^The  - 
latter  may  be  one  useful  way  of  dealing  with  a  school's  violation  of  its 
own  rules,  the  problem  discussed  in  §V.E,  above. 
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^A,     ULTRA  VIRES  —  BEYOND  THE  AUXHQRITY  GRANTED 
TO  THE  SCHOOL  BY  THE  LEGISLATURE 


Schdol    systems  are  created    by  the  state  legislature >  and  ^ 
only    have    those  powers  granted  to  them  by  the  state  legislature. 
Therefore,  the  school's  action  is  ultra  vires  (beyond  its  authority  under 
state  'law)  if  that  action  has  not  been  authorized  by  legislation*  The 
school'^  action  must  be  specif ically' authorized  by  the  state, statute 
(explicit  authority)  or  it  must  be  reasonably  related  to  carrying  .oUt  those 
functions  which  are  specif ically 'authorized  (implicit  authority).  oSee: 

Gelhorn-and  Byse,  Administrative  Law;  Cases  and  Comments,  58  (6th  ed. 

1974)-;  ' 
Dillon,  Commentaries  on  the  Law  of  Minicipal  Corporation,  §89  (1st 

ed.  1890)  ("Dillon's  Rule"),;  ■ 
McQuillan,  The  Law  of  Municipal  Corporations,  §4.01-4105  (1966^ 
Supp.  1974). 

Whethet  or  not  the  school's  action  is  ultra  vires  will  often  depend 
upon  the  reasonableness*  of  the  action.     If,  for  example,  a  student  is 
suspended  for  smoking,  and  no  state  statute. specifically  authorizes 
school  systems  to  suspend  for  smoking,  the  student  can  argue  that  the 
action  is  ultra  vires .     The  school  will  argue  in  response  that  it  has 
implicit  authority  to  do  so  as  a  reasonable  means  of 'preserving  the  proper 
order  and  atmosphere  necessary  to  carry  out  either  its  explicitly  delegated 
function    of  providing  education  or  its  implicitly  delegated  functions  of 
protecting  the  health  and  safety  of  students  in. school.    It  may  also 
attempt  to  rely  on,  for  example,  a  very  general  state  statute  authorizing 
suspension  for  misconduct. 

Depending  upon  what  state  statutes  do  exist,  there  are  three  types 
of  arguments  the  student  can  then  make: 

ri)    that  the  rule  or  action  is  in  fact  not  reasonably  related  to 
/     carrying  out  the  explicitly  authorized  functions  (the  burden  is 
^  usually  on  the  student  to  demonstrate  clear  unreasonableness 

and  most  courts  will  be  reluctant  to  second-guess  the  wisdom 
of  the  action  or  substitute  its  judgment  for  the  school's); 

(2)     that  the  issue  is  not  "reasonableness"  because  the  state 

legislature  has  adopted  a  different  course  of  action  and  has 
thereby  ruled  out  this  particular  course  of  action,  reasonable 
or  not'  (e.g.,  there  is  a  statute' which  contains  specific 
grounds  for  suspension  and  which  does  not  include  smoking.) ; 

*        '        '  ,  *  ■ 

\  t  '^^ 
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(3)    that  the  school  cannot  rely  on  a  very  general  grant  of  author- 
/   ity,  explicit  or^ implicit,  because  the . legislature  is  respon-  . 
sihXe  for  legislating  and  cannot  delegate  that  responsibility 
away  to  another  body,  such  as  a  school  board without  giving 
that  body  some  form  of  statutory  Sltandards  — ii.e.,  that  any 
action  is  ultra  vires  unless  authorized  by  a  relatively  sgeci- 
fic  statute.  c 

For  more  extensive  analysis^  of  ultra  vires  doctrines,  seg: 

Stephen  R.  Goldstein,  "The  Scope  and  Source^  of  School  Board* 
Authority  to  Regulate  ^Student  Conduct  and  S^tatus:  A  Non-' 
constitutional  Analysis," '117  Univ.  Pennsylvania  Law  Review 
373  (1969).- 

(1)    Arguing  That  There  Is  No  Rational  Relationship  to  an  Authorized  Function 

This  line  of  argument  has  three  possible  subparts: 

''^(a)    that  the  function  identified  by  the  school  is  not  an  authorized 
function  (e.g.,  that  discouraging. pregnancy  is  not  a  school 
«  functiotr^authorized  by  the  legislature); 

(b)  thati  assuming  the  function  is  authorized,^  the  rule  the 
student  violated  in  fact  does  not  serve  that  function 
(e.g.,  that  a  particular  dress  code  does  not  contribute 
to  an  orderly  atmosphere); 

■  ■ 

(c)  that,  assuming  the  rule  serves  the  authorized  function,  the 
punishment  inflicted  for  violating  the  rule  db^s  not  (e.g., 
that  suspending  students  for  skipping  class*"  does  not  increase 
the  likelihood  of  students  acquiring  educaticjn,  or  that  th^ 
corporal  punishment  inflicted  upon  a  student  was  so  excessive 
or  unreasonable  that  -it  was  not  rationally  related  to 
enforcing  the  rule  which  the  student  violated). 

In  making  any  or  all  of  these  arguments  it  must  be  remembered  that 
the  burden  is  generally  placed  on  the  student  to  demonstrate  the  absence 
of  a  rational  relationship xand  fhat' courts  repeatedly  state  that,  in  the 
absence  of  a  clear  demonstration,  they  will  not  substitute  their  judgement 
for  that  of  school  officials.    Nevertheless,  coutts  have  held,  on  ultra 
vires  grounds ,»  that  disciplinary  action  was  not  rationally  related  to" 
a  legislatively, authorized  school  .function  in  cases  dealing  with: 

— grooming  regulations  (5VII.A);  ^ 
—outside  activities  (§VII.B)j         '  '  . 

—marriage,  pregnancy,  and  parenthood  (5VII.C); 
— conditions  beyond  the  stu^ent^  control  (such  as  accidents  or 

the  actions  of  the  parent)  (^VII.E); 
^^-exclusions  which  were  too  lengthy  in  relationship  to  the  misconduct 

(§VIII^A); 
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— excessively  harsh  corporal  punishment  (§VIII.B); 

— lowering  of  grades  or  loss  of  credit  as  a  disciplinary  tool  (§VIII.C); 
^     — exclusion  frcom  graduation  (§VIII.G). 

Also:  •  ' 

Coats  V,  Cloverdale  Unified  School  District.  Governing  Board, 'No.  80029 

(Cal. Super. Ct. ,  Sonoma  County,  1/20/75^  (Clearinghouse  No.  14.462)^ 
(mandamus  issued  where  student  was  given  a  failing  grade  in 
physical  education,  other eby  preventing  his  graduation,^  fd'r 
refusal  to  run  laps 'around  the  gymnasium  as  punishment  for  b^ing 
on  the  losing  s4.de  bf  a  volleyball  game,  based  on  coifrt's 
^finding  that  the'  action  appeared  to  be  ultra  vires  and/or  in 
violation  of  substantive  due  process  and/or  equal  protection) ; 

DeMarco  y.  University  of  Health  Sciences,  352  N.E.'2d  356  (Ill.App.  1976) 
(dismissal  for  failure  to  make  financial  contribution  to  the 
school  arbitrary  and  unreasonable) ; 
-    *       State  ex  rel.  Sageser  v>  Ledbetter,  559  S.W.2d  230  (Mo.App.  1977) 
(student  had  missed  last  eight  weeks  of ^junior  year  following 
a  suspension,  with  some  doubt  as  to  whether  this  absence  .was 
voluntary  and  liot  coerced  by  the  principal;  held  unreasonable 
and  discriminatory. to  then,  at  encyof  senior  year,  deny  him  a 

,  ^  a  diploma  and  r^equire  that>e--r€Hnroll  for  another  eight  weeks 
under  board  policy  requiring  e^ight  semesters  of  enrollment ,  | 
even  though  he  had  obtaine(kithe  required  number  of  credits); 

Detro  V.  Miami  University,  CV  72-05-0336  (Ct. Com. Pleas,  Butler  Cty. , 
^  Ohio,  12/27/72)  (rational  to  impose  $15  fine  for  violation  of 

"     motor  vehicle  rule,  but  withholding  grade  and  diploma  for 
failure  to  pay  fine  is  "unusual  and  unreasonable  punishment 
and  is  unenforceable"  ^gainst  a  first  offender) ; 

Hailey  v.  Brooks,  191  S.W.  7Sl  (Tex.Civ.App.  1916J  (rule  forbidding 
students  to  buy  food  and  supplies  from,  outside  sources  held" 
unreasonable) ; 

State  ex  rel.  Bowe  v>  Board  of  Education,  63  Wis.  234,  23  N.W.  102  ^ 
(18S5)  (suspension  for  refusal  to  carry  firewood  not  "needfi*!" 
f  fSr  proper  purposes  of  the  school) .  * 

Compare:  *  "  . 

Casey  County  Board  of  Education  v.  Luster,  282  S.W.2d  333  (Ky.  1955) 
(school  may  prohibit  students  from  leaving  school  du^^ing  lunch 
V  period); 

Fitzpatrick  v.  Board  of  Education, .54  Misc. 2d  1085,  284  N.Y.S.2d  590 
(1967)  (same) 

Flory  V.  Smith,  145  Va.  164,  134  S.E.  360  (1926)  (same)^ 
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(2)    Arguing: That  the  LegislativerJScheme  Has  Ruled  Out  the  School's 
Action  by  Omission  ^ 

If  the  legislature  has  spelled  out  in  statutes  how  a  particular 
function  is  to  be  carried  out,  and  has  not  included  the  means  used  by 
the  school,  it  is  much  easier  to  argue  that  the  School's  action  is  ultra  vires. 
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regardless  of  whether ^the  action  might  otherwise  be  a  reasonable  way  of 
accomplishing  the  authorized  function.     This  applies,  for  example,'  to  a 
suspension  for  smoking  where  a  state  statute  spells  out  relatively;  specific- 
grounds  for  suspension  and  does  not  include  smoking.    Similarly,  if  a 
state  statute  authorizes  superintendents  to  suspend  students  but  does 
not  mention  principals,  a  suspension  by  a  princip'al  would  be>  ultra  vires. 

Thus,  in  Dorsey  v.  Bale,  521 'S.W.2d  76  (Ky.App.Ct.  1975),  the  court 
held  that  it  yas  illegal  to  reduce  grades  for  unexcfused  absences  including 
suspension,  since  the  state  'statute  which  authorized  suspension  was 
silent  on  academic  punishment. 

In  Howard  v.  Clark,  299  N.Y,S.2d  65.,  59  Misc. 2d  327  (1969).  the  court  . 
held  that  suspensign  of  a  student  for  being  c^imxtiajly  charged  with 
heroin  possession  off  school  propdtty  was  not  justified  under  the  grounds 
for  suspension  set        tli  in  the  state  statsute  (which  included  suspension 
for  conduct  which  was  insubordinate,  disorderly,  or  otherwise  dangerous 
to  "the  health,  safety,  morals  or  welfare*of  self  or  others),  and  there  is 
no  inherent  authority  to  suspend  for  reasons  not  ^stated  in  the  statute. 

<^    In  In  re  Blackman  v.  Brown,  419  N.Y.S.2d  7^6  (Sup.Ct.,  Ulster 
County,  1978),  a  rule  under  which  a  student  who  missed  class  'A^  days 
was  removed  from  class  and  giyen  a  failing  grade  was  held  to  be 
ultra  vires  since  the  legislature  had  adopted  a  different  scheme 
for  addressing  truancy.    The  state  suspension  statute  (see  above) 
was  , held  not  to  authorize  the  action.     On  the  same  basis,  suspension 
was  held  not  to  be  authorized  for  truancy.    King  v.  Farmer,  424  N.Y.^S,2d'^  * 
86  (Sup.Ct.,  Westchester  Cty.,  1979). 

^In  Gutierrez  v*  School  District  R-1,  Otero  County,  C.A.  No. 
12160  (Colo.Dist.Ct.^,  Otero  County,  5/31/78)   (Clearinghouse- No.  25,218"A,B), 
aff 'd.  Appeal  No.  '78-584  (Colo.App.Ct. 10/12/78)   (Clearinghouse  No. 
25,218C),  ttfe  court  struck  down  a  district  policy  under  which  students 
lost  all  credit  for  any  course  in  which  they  had  seven  absences  in  one 
semest^t",  inc^luding  absences  due  to  illness  or  suspension.    Despite  the 
existence  of  a  statute  giving  districts  the  authority  to  issue  rules 
concerning  student^  conduct,  discipline,  and  stiidy,  the  court  declared  tl^e 
rule  ultra  vires  because  the  legislature  had  enacted  a  scheme  for  'enforcing 
compulsory  attendance,  and  this  scheme  did  not  include  such  tules.  In 
affirming,  the<^court  of  appeals  focused  on  a  somewhat    different  aspect 
—  the  fact  that  another  state  sta1:ute  provided  that  days  missed  because  of 
illness  or  suspension  would  be  counted  toward  the  required  172  days  of ,^ 
school  attendance.  « 

A  Florida  Attorney  General  Opinioxii,  No.  075-148  (May  29,  1975),' 
in  stating. that  school  districts  in  Florida  have  no  authority  to  suspend 
or  expel  students  within  the  compulsory  school  age  for  unexcused  absence 
pr  truancy,  provides  a  clear  example  of  the  doctrine: 

A  statute  whichJ  enumerates  certain  things  on  which  it  is  to  operate 
or  forbids  certkin  things  must  be  construed  as  excluding  from  its 
operation  all  tiSjings  not  expressly  mentioned  therein.  .  »  .  The 
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compulsory  attendance  laws  specifically  direct  how  such  cases  are 
to  be  investigated,  reported  and  prosecuted,  either  against  the 
parent  oiS^child  or  both,  in  appropriate  cases.    The  school  board  and 
the  superintendent  of  schools  are  without  jurisdiction  or  authority 
to  suspend  or  to  expel  a  child  for  unexcused  absences  or  truancy.' 
[page  5]  -  - 

The  California  Attorney  GeneraJ.  took  a  similar  position  in  declaring/ 
that  reduction  of  course  credit  for  missing  classes  was  ultra  vires, 
since  4j5e  legislature  addressed  truancy  and  did  not  provide  for  such  a 
penalty.    Opinion  of  the  Attorney  General,  No.  CV  74-145  (8/13/75). 

In  Burton  v.  Board  of  Education,  71  Ca\.App.3d  52,     139  Cal.Rptr. 
383  (1977),  a  state  .law  provided  that  if  a  district  used  corporal  punish- 
ment, it  could  do  so  only  with  the  written  consent  of  the  parent.  The 
Pasadena  Board  of  Education  told  par.ents  of  children  in  the  district's 
voluntary  "fundamental  schools''*   that  if  they  did  not  sign  consent  forms, 
their  children  would  be  transferred  to  other  district  schools.     The  court 
rejected  the  district's  reliance  on  the  fact  that^parents  have  no  legal 
right  to  have  their  children  attend  a  particular  school  and  held  that  the 
district's  policy  was  uj^tra  vires ,  stating,  "A  school  district  is  an 
agency  of  limit e'd  authority,  which  may  exercise  only  those  powers  granted 
by  statute  .   .   .  Neither  school  boards  nor  any  other  admipistratiVe  agency 
may  set  additional  terms  which  frustrate  rights  created  by  statute." 
Jl  Gal.App.3d   at  57,  58. 

In  Commonwealth  v.  Johnson,  309  Mass.  ^76,  35  N.E.2d  801  (1941), 
the  court,  without  reaching  constitutional  issues,  held  it  ultra  vjres- 
to  expel  student sounder  a  statute  which  required  flag  salutes  because  the 
statute  provided  no  specific  punishment. 

\ 

See  also  Davis  v.  Central  Dauphin  School  District  School  joard,  4^6 
F.Supp.  1259  (M.D.Pa.  1979),  in  which  the  court  held  that  wherf  state 
statutes  gave  teachers,  vice  principals,  and  principals  charge  over^ 
Student  conduct  and  gave  principals  and  school  bbards  the  power  to 
suspend,  the  general  aqtljprity  of  the  superintendent  did  not  include  the 
authority  to  suspend.     The  court  also  made  a  similar    judgment  under 
the  district's  oxm  rules. 

See  Cordova  v.  Chonko,  315  F.Supp.  953  (N.D.Ohio  1970) ,   discussed  more 
-fully  below,,  where  the  court  •'"^extended  these  principles  to  t^e  relationship 
'betweeivthe  local  school  board  and.  school  officials.    The  ccJurt  held  that 
where  a  state  statute  authorized  school  boards  to  adopt  ^tjident  conduct 
rules  and  the  school  board  in  turn  adopted  a  rule  requiring  the  principal 
to  regulate  clothing  and  cleanliness,  the  principal  had  no  authority  to 
.regulate  hair  length. 
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See  also: 

Matter  of  Mooney,  180. N. Y.L.J.  No.  28,  p. 12  (8/10/78)  (Clearinghouse 
No.  25,136A)   (principal  exceeded  his  authority  by  suspending 
two  students  where  (a)  state  law  permitted  school  boards  to 
delegate  to  principal  authority  to  .suspend  for  up  to  five  days 
but  there  was  not  evidence  that  the  board  had  dcyie  so;   Cb)  there 
was*  no  opportunity  for  a  conference  as  required  by  the  statute; 
(c)  in  any  event,  the  suspensions  exceeded  the  statutory  time 
of  five  days) . 

Cf.:  Armstrong  v.  Board  of  Education,  430  F.Supp.  595  (N.D.Ala.  1977) 

(board  cannot  rely  on  its  general  powers  to  unilaterally  fire 
•employee  or  eliminate  funding  for  his  position  where  state 
statute  provided  for  superintendent's  consent  to  such  actions). 

>■ 

Thus,  where  the  legislature  has  acted  in  a  particular  area,  and  has 
spelled  out  a  scheme  for  school  system  action,  the  school  should  not  be 
able  to  rely  on  some  notion  of  inherent  authority  or  "reasonableness" 
to  take  actions  which  have  been  Qmitted  from  the  legislative  scheme. 

(3)    Arguing  That  A  Very  General  Grant  of  Authority  to  Regulate 
Discipline  Is  Not  Enough  —  The  Delegation  Doctrine 

Here  the  argument  ds  that  the  legislature  is  responsible  for  legis- 
lating and  cannot  delegate  that  responsibility  away  to  another  body, 
such  as  a  school  board,  without  giving  that  body  some  standards.     See  e.g., 

-  Panama  Refining  Co!'  v.  Ryan.  293  U.S.  388  (1935); 

Gelhorn  and  Byse,  Administrative  Law:  Cases  and  Comments,  58  (6th  ed. 
1974).  - 

Thus,  the  school  board  should  not  be  able  to  rely  on  very  general  explicit 
or  implicit  power  to  maintain  discipline  in  the  absence  of  more  specTif ic 
standards.     This  argument  undermines • the  school's  ability  to  rely  on 
"reasonableness"  in  fighting  an  ultra  vires  challenge; 

One  of  the  clearest  statements  of  this  doctritie  appears  in  Alexander 
'V.  Thompson 313  F.Supp.  1389  (C.D.Cal.  1970),  where  the  court  struck 
down  a  school's  dress  and  grooming  rule.     The  school  argued  that  the  rule 
was  authorized  by  a  state  statut,e,  California  Education  Code  §1052,  which- 
provides:  « 

The  governing  board  of  any  school  district  shall  prescribe  rules  not 
inconsistent  with  law  or  with  the  rules  prescribed  by  the  State 
Board  of  Education,  for  the  government  and  discipline  of  the  schools 
under  its  jurisdiction.   [Emphasis  added.]      '         -  . 

The^^ourt  rejected  this  attempted  reliance: 

Governing  boards  of  School  Districts  in  California  are  administrative 
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agencies  created  by  statute  and  are  invested  only  with  the  powers 
expressly  granted  to  them.   .   .   .   [1394]  ^ J 


A  necessary  condition  to  the  validity  of  a  rule  promulgated  oy  a 
local  school  boaijd  «rould  be  that  it  is  relevant  to  the  educating 
function.  .  .  .  If  ya  rule  meets  that  test,^  however,  it  does  not  end 
judicial  inquiry  into  its  validity. 

^       Basic  to'  our  societal  and  governmental  structure  is  the  assumption 
that  certain  areas  of,  conduct,  if  subject  to  any  governmental 
regulation' at  all,  should  be  regulated  by  the  legislature.  The 
presumptions  of  our  system  of  government^also  require  that  such 
regulations  be  as  explicit  as  possible  where  delegation  to  an 
administrative  agency  is  involved.    Hence,  a  general  grant  of  power 
to  a  local  school  board  should  not  be  construed  to  enable  it  to  make 
decisions  of  the  type  that  are  generally  and  more  appropriately 
reserved  for  the  legislature.   .   .  [1395] 

The  doctrine  of  a  primary  standard  to  be  fixed  by  the  legislature 
(as  an  integral  part  of  delegations  of  rule-making  authority) 
has  been  developed  by  the  courts  to  guard  against  arbitrary 
administrative  action. 

Power  to  determine  the  policy  of  the  law  is  primarily 
legislative  and  cannot  be  ^ielfegated.    The  legislature  must  perform 
the  policy-declaring  function  itself.   .   .   .     Thus  the  California 
Legislature  has  not  authorized  school  boards  to  restrict  dress  and 
personal  ^appearance  of  atxjdents  attending  public  schools.    At  best, 
all  that  has  been  declared  is  the  legislative  policy  that  school 
boards  have  power  to  make  rules  to  maintain  "discipline",  but  no 
attempt  has  been  made  by  the  State  Legislature  to  define  the  scope 
of  that  term  or  relate  it  to  dress  or  hair  style.    Nor  has  any 
showing  been  made  by  defendants  here,  that  the  intent  of  legislature 
was*  to  reach  the  type  of  conduct  at  issue  in  this  case  under  such 
a  broad  term  as  discipline.   .   .   .  [1395-96] 

If  the  California  Legislature  within  constitutional  limits'  deems 
student  dress  and  appearance  a  proper  subject  for  public  policy 
pronouncements  and  appropriate  regulation,  it  has  an  obligation  to 
say  so  and  establish  a  uniform  standard  applicable  to  all  school 
districts.     [1396-97]  ^  ^ 

Note  that  the  court  in  Alexander  did  not  i^ule  that  the  legislature  had 
Improperly  delegated  its  authority*    -Instead,  because  of  the  delegation 
doctrine,  the  court  refused  tcr  assuitie  that  the  legislature ^^had  made  such 
a  broad  grant  of  authority,  and  it  thus  held  that  the  school  system  had 
acted  outside  of  thu  pov/ers  granted  it  by  the  legislature. 
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See  also:  ^ 

Cordova  v*  Chonko^  |^supra ; 

Bunger  v,  lox^a  HiglQschool  Athletic  Association,  197  N.W.2d  555 
(loxi/a  1972)   (scnb^l  board  cannot  delegate  its  rule-making 
functions  to  st/ate-wide  athletic  association,  which  had 
adopted  an  a^letic  rule  concerning  use  of  drugs  and  alcohol); 

CoiBiKonwealth  v.  Johnson,  supra ; 

In  re  Blackman  v>  Brox-ms  supra  ("there  appears  to  be  no  specific 
grant  of  authority  .   .   .  and  such  authority  should  not  be 
^  implied  from  any  grant  of  general  supervisory  powers  x^hen 

the  net  effect  is  that  a  pupil  who  violates  the  compulsory 
^  education  lax7  often  enough  is  excused  from  further  compliance"). 

It  should  be  cautioned  that  not  all  courts  can  be  expected  to  adopt 
the  approach  taken  in  Alexai^er .     In  at  least  some  states,  the  argument 
*  that  school  boairds  cannot  act  under  a  very  broad  grant  of  authority 

because  legislative  or  policy  responsibility  cannot  be  delegated  av/ay 
by  the'  legislature  v/ill  probably  be  met  by  a  strong  judicial  belief  in" 
w  the  need  for  local  school  board  control  and  flexibility.  Careful 
attention  should  be  paid  to  the  often  extensive  case  lax*;  in  each  state 
addressing  delegation  issues  outside  the  student  discipline  context. 

Ultra  Vires  and  Delegation  Applied  to  Relationship  Betx^een  School 
'Board  and  School  Officials 

In  Cordova  v..  Chonko,  supra,  the  court  took  the  same  ultra  vires 
and  delegation  principles  i-;hich  have  usually  been  applied  to  the  relationship_ 
betx*7een  the  legislature  and  the  local  school  board  and  extended  them  to 
the  rela'tionship  between  the  school  board  and  school  officials.  Under 
a  state  statute  x*7hich  authorized  school  boards  to  "make  such  rules  and 
regulations  as  are  necessary  for  .   .   .  the  government  of  .   •  .  pupils  . 
•   •   5"  the^" school  board  had  adopted  a  rule  requiring    students    to  be 
"^'properly  clad  and  clean  in  person  in  accordance  x^jith  the  rules  and 
regulations  established  by  the  building  principal"  and  permitting  the 
principal  to  send  offending  students  home  "to  be  properly  prejpared  for  the 
school  room.*^'    The  court  stated,  315  F.Supp.  at  962-63: 

Assuming,  x<rithout  deciding,  that  the  Board  of  Education  might  properly 
delegate  to  an  administrative  employee  the  pox-zer  to  make  rules  and 
regulations  to  the  extent  permitted  by  the  rule,  it  is  clear  that 
,     the  rules  and  regulations  so  established  must  be  limited  to  those 
subjects  specified  in  the. Board's  rule  7,  that  is  dress  (they  shall 
:t  properly  clad)  and  personal  cleanliness  (they  shall  ''^  ^  - 

be  -         clean  in  person).     The  distinction  between  rules  covering 
these  subjects  and  rules  covering  hair  styles  is  clear.   .   .  . 

6 

:  •  '  f 

It  should  be  pointed  out  further  that  the  rule  of  the  Board  of  Education 
delegating  to  the  building  principal  auttiority  to  make  dress  regulations 
does  not  authorize  him  to  fix  penalites*for  violation,  for  it  already'  , 
carries  x^ith  it  the  penalty.  ... 

The  Court  is  thus  irresistibly  impelled  to  the  conclusion  that,  there 
being  no  valid  rule  of  the  defendant  Board  of  Education  x-zith  respect 
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'         to  hair  styles  of  pupils  in  its  school,'  the  defendants  Chonko  was 

acting  beyond  his-powers  in  establishing  such  a  rule;  and  in 

attempting  to  enforce  it  by  the  drastic  penalty  of  suspending  the 
plaintiff  from  school.  ..•    •  ^        '  ^ 

The  court  then  ruled  that,  because  this  suspension  was  unauthorized,  it 
was  so  unjust  that  it  deprived  the  student  .of  due,  process,  despite  its 
finding  that  the  school  board  itself  could  properly  regulate  hair  length. 
(See  §VI.B,  below,  on  substantive^ due  process.)  ^ 

In  Davis  v.  Central  Dauphin  School  District  School  Board,  supra, 
the  court  found  that,  where  the  district's  own  rules  gave  authority 
to  principal  and  coach  to  suspend  students  from  athletics,  superintendent 
did  not  have  such  authority,  despite  policy  giving  the  superintendent 
general  "supervision  over  all  matters  directly  or  iTidirectly  affecting 
the  operation  of  the  school  district.'*  *- 

See  ,also:  * 

Hunger  v.  Iowa  High  School  Athletic  Association,  supra; 

Matter  of  Mooney  ,  supra.  ,  ^  ^ 

As  slyDuld  be  clear,  the  issues  here  are  very -closely 'tied  to  whether 
the  school  system  has  a  legal  obligation  to  follow  its  own  rules.  See 
§V.E.  above. 

In  Loco  Parentis 

School  systems  sometimes  claim  that  their  power  is  not  limited 
to  that  which  has  been  authorized  by  the  legislature  and  thkt  they 
also  have'been  granted  power  by  parents  under  the  doctrine  of  in, loco 
parentis  ("in  the  place  of  the  parents").     This  doctrine  is  noy  largely 
discredited  —  except  where  either  the  parent  actually  has  specifically 
authorized  the  school  to  carry  out  c;^rtain  functions  or  where  the  legis- 
lature has  authorized  the  school  to  carry  out  tho^e  functions.     In  the 
latter  case,  the  issue  is  really  one  of  legislative  authorization  and 
the  ultra  vires  principles  above  still  apply. 

— ^  The  reasons  for  the  doctrine's  falling  into  disuse  largely  stem  from 
its  having  been  developed-  during  a  time  when  education  was  not  regarded 
primarily  as  a  state  fuYiction,  was  not  compuls'ory,  and  was  more  generally 
a  voluntary  arrangement  between  parent  and  teacher  in  which  the  parent 
did  in  fact  auth'brize  the  teacher  to  carry  out  certain  parental  functions 
of  education  and  care.  It  was  also  developed  during  a  time  when^  students 
were  not  considered  to  have  constitutional  rights,  and  the  doctrine  has 

also  been  eroded  by  court  cases  recognizing  those  rights. 

> 

^    Where. the  doctrine  is  still  cited  at  all  it  is  usually  in  dicta,  the 
court  having  decided  the  case  on  other  bases,  or  the  court  is  really  re- 
ferring to  power  granted  by  the  legislature. 
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*B.  .  SUBSTANTIVE  DUE  PROCESS 


"      .   .  nor  shall  any  State  deprivfe  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law  .   .  . 

United  States  Constitution,  Amendment  XIV 

<» 

The  due  process  required  for  depriving  students  of  liberty  or 
property  interests  include*s  proper  procedures  designed  to  guard  against 
erroneous  decision,  such  as  notice  and  hearing.     This  is  known  as 
"procedural"  due  process  and  is  discussed  in  the  Procedural  Rights^ 
portion  of  this  manual  (§§IX-XI).     Due  process  also  demands,  however j 
that  any  action  which  deprives  the  student  of  liVerty  or  property 
interests  be  a  decision  which  can  be  justified  in  terms  of  the  outcome, 
as  well  as  the  procedure  by  which  it  was  reached,  and  this  is  known  as 
"substantive*^ due  process* 

Where  the  liberty  interests  are  recognized  as  "fundamental"  under 
the  Constitution,   the  required  level  of  justification  is  quite  high,  and 
the  state  must  demonstrate  (a)  its  action  actually  serves  a  compelling, 
highly  important  state  interest;  aind  (b)  that  there  is  no  reasonable 
alternative  means  of  serving  that  state's  interest  which  would  result  in  - 
less  deprivation        the  individual's  liberty  interests.     Liberty  interests 
which  are  treated  as\" fundamental"  in  this  manner  include  those  rig'hts 
contained  in  the  Bil]>  x)f  Rights,  such  as  the  First  Amendment  rights  of 
expression  (see  §1)  and  the  Fourth  Amendment  right  to  be  free  of  unreasonable 
search  and  seizure  (see  §IV.B  )^  as  well  as  certain  liberty  .Interests 
wfiich  are  not  specifically  mentioned  in  the  Constitution    but  which  are 
nonetheless  treated  as  "fundamental,"  such  as  the  right  of  privacy 
(see  §IV.A)  and  the  right  to  be  free  of  punishment  in  the  absence  of 
personal  or  individual  guilt  (see  §VII.E). 

TJhere  are  other  interests,  however,  which  are  not  generally  recognized 
as  fundamental,  but  which  are  nonetheless  protected  liberty  or  property 
internes  ts,  such  as  (a}  the.  student's  state-created  property  interest  in 
his/her  education,   (b)  the  student's  liberty  interest  in  being  free  of 
government  action  which  damages  his/her  good  name  and  reputation  or 
which  imposes  a  "stigma"  that  cuts  off  future  employment  or  educational  ^ 
opportunities,  or  (c)  the  student's  liberty  ifiterest  in  being  fi^ee  from 
intrusions  on  personal  security  or  from  bodily  restraint  and  punishment. 
(These  and  other  liberty  ajid  property  interests  are  summarized  and 
discussed  in  §IX.A. ,  "When  Entitled  to  Due  Process:  ^Property/Liberty 
Interests.")  '  ' 

""^en  the  liberty  or  property  interest  is  not  recognized  as  "fundamental,'* 
substantive  due  process  requires,  a  lower  si:anda,rd  of  justification.  State 

y  •  '  -  - 
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action  x^rhich  deprives  a  •  student'  of  such  interests  violates  du^  pVocess 
if  it  is  shov7n  to  be  arbitrary.,  capricious,  unreasonable,  fundamentally 
unfair,  or  not  reasonably  related  to  some  legitimate  state  objective; 
or  if  the  punishment  is  greatly  disproportionate  to  the  offense. 


St.  Louis,  I.M.  &  S.  R.R.  V  Williams,  151  U.S.  '63\  67  (1919); 
Chicago  &  Northwestern  R.R,  v.  l^lye  Schneider  Fowler  Co.,  260  U.S'f^' 

35,  44  (1922);  . 
Bell  V.  Burson,  4Q2  U.S.  535  (1971);' 
Vlandis  v.  Kline,  412  U,S,  441  (1973); 

''Cleveland  Board  of  Education  v.  L^Fleur,  414  U.S,  632  (1974), 


Uliere  the  property  or  liberty  interest  at  stake  is  not  fundamental, 
the  courts  will  usually  presume  that  the  school's  action  is  reasonable,^ 
and  the  burden  will  be  on  the  student  to  ptove  it  is  arbitrary,  etc. 
Jt  is  this  l^wer  standard  of  arbitrary,  unreasonable,  etc.  that  is  most 
often  thought  of  as  a  "substantive  diie    process"  issue.     Note  the 
similarity  between  this  and  the  "reasonableness"  standard  which  is  one 
branch  of  ultra  vire3   [see  §VI.A.(1).]  ^  . 

Student  cases  dealing  with  substantive  due  process  are  discussed 
below  in  §VII,  "Challenging  Specific  Types  of  Rules,"  including: 

§VII.A,  "Dress  and  Grooming;"'*" 
§VII.B,  "Outside  Activities;" 

§VII.D,  "Offenses  Related  to  Non-School  Laws;" 
§VII.C,  "Marriage,  Pregnancy,  Parenthood;"  - 
§VII.E,  "Conditions  Beyond  the 'Student ' s  Control  (such  as  apcidental 
damage  and  parent's  actions); 

and  in  §VIII,  "Challenging  Specific  Types  of  Punishment,"  including: 


§VIII.A,  "Exclusion  (Suspension,  Exi^iilsion,  Etc.  )  ; "  ,  . 

§VIII.B,  "Corporal  Punishment  and  Similar  Abuses;" 

§VIII.C,  "Academic  Punishment  (Grade  Reductions,  Etc.);  Other 

Responses  to  Attendance  Offenses;" 
§VIII.D,^  "Dfeeiplinary  Transfer;"  ^ 
§VIII.F,  "Exclusion  from  Extracurricular  Activities;" 
§VIII.G'   "Exclusion  from  Graduation  Ceremonies;" 
§VIII.H'P"Work  as  Punishment;" 
§V11I-K,  "Exclusion  from  School  Bus." 

Substantive  due  process  notions  ot  fundamental  fairness  and  arbitrariness 
are  also ' involved  in  the  student's  due  process  right  to  expect  that  he/she 
will  not  be  punished  -for  breaking  rules  without  having  been  put  on 
notice  of  those  rules,  and  the  right  to  expect  that  the  school  will 
follow  its  own  rules.   (See  cases  in  §V.A,  B,  D,  and  E.) 
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In  raising  a  substantive  due  process  challenge  in  any  one  of  the 
above  specific  areas',  it  may  be  important  to  check  the  eases  in  each 
of  the  other  areas  for  general  substantive  due  process  principles. 

For  further  commentary,  see  Michael  J.  Perry,  "Substantive  Due 
Process  Revisited:     Reflections  on  (and  Beyond),  Recent  Cases," 
71  Nv.  U.  Law  Rev.  417  (1976)*:       ^       .  '  ^ 

^   ■  *  ■  ' 
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C,     EQUAL  PROTECTION 


"No  state  shall      .   .  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

United  States  Constitution,  Amendment  XIV 

Rational  Relationship  Test  * 

Excessive,  unreasonable,  or  discriminatory  discipline  may  violate 
a  student's  right  to  equal  protection  under  the  Fourteenth  Amendment. 
At  a' minimum,  when  the  state  treats  one  set  of  persons  differently  from 
aift)ther,  the  difference  in  tyea^ment  must  have  some  rational  relation- 
ship to  some  legitimate  sta^e  purpose.     The  school  treats  students  who 
have  broken  school  rules  dafferently  from  students  vho  have  -not  by  pun- 
ishing the  former,  and  both  the  rule  and  the  punishment  must  therefore 
bear  at  least  a  minimal  relationship  to  one  of  the  school's  authorized 
purposes.     The  standard  is  thus  quite  similar  .to  the  substantive  due 
process  standard  (see  §VI.B),  and  it  is  violated  when  the  punishment  can 
be  shown  to  be  excessive,  disproportionate,  unreasonable,  or  unrelated 
to  the  accomplishment  of  the  school's  legitimate  tasks.     As  with  sub- 
stantive due  process,  actions  challenged  under  this  equal  protection 
standard  will  be  presxjmed  rational,  and  the  student  will  have  the  burden 
of  proving  otherwise. 

Compelling  State /Interest  Test 

The  school  will  be  held  to  a  higher  standard'^*:^-^  under  which  it 
must  demonstrate  that  its  action  is  necessary  to  serve  some  "compelling,'-* 
highly  important  state  interest  and  that  there  is  no  reasonable  alter^ 
native  means  of  serving  that  ^interest        if  the  rule  or  punishment  in- 
fringes upon  fundamental  rights  (such  as  rights  of  free  expjression  or 
the  right  to  vote)  or  if  the  difference  in  treatment  is  based  upon  a 
suspect  classification  (such  as  race).     This  strict-scrutiny  test  is 
once  again  quite  similar  to  the  higher  substantive  due  process  standard 
where  the  state  deprives  a  person  of  a  "fundamental"  liberty  interest. 
(See  §VI.B.) 


(a)  Fundamental  Interests  -  First  Aift^^ment 

For  application  of  the  strict  scrutiny  test  to  fundamental  First 
Amendment  rights,  see  §1,  especially  §I.A.5,  "Inconsistent  Application," 
and  §I.B.3.aj  "Equal  Access  to  Existing  Forums." 


"  As  this  book  went  to  press,  the  Supreme  Court  issued  its  decision  in 

Plyler  v.  Doe,        S.Ct.  50  U.S.L.W.  4650  (6/15/82).     This  decision  may 

have  important  implications  for  equal  protection  standards  in  education 
cases.     It  is  discussed  at  the  end  of  this  section. 
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(b)  Education  as  a  Fundamental  Interest? 

In  San  Antonio  Independent  School  District  v,  Rodriguez,  411  U.S.  1  • 
(1973), 'the  Supreme  Court  rejected  a  challenge  to  the  state*s  school 
f inane ing-sys-tem^ani_held  that  no  fundamental  interest  to  education  was 
involved  where  there  were  relative  differences  in  school  districts' 
spending  levels  for  education.     Thus,  at  the  federal  level, -it  is  pro- 
bably not  possible  to  argue  that  any  no n-p e r manen t    suspension,  as  a 
relative  deprivation  of  education,  must  be  justified  under  the  "compel- 
ling state  interest"  test,  unless  there  is  some  other  fundamental  inter- 
est involved.  ,  * 

^Nevertheless,  the  Supreme  Court  did  leave  open  the  possibility  that 
education  might  be  regarded  as  a  fundamental  interest  under  the  EQUAL 
PROTECTION  CLAUSE  OF  THE  FOURTEENTH  AMENDMENT  where  there  is  "an 'absol- 
ute denials  of  educational  opportunities"  and/or  "the 'system  fails  to 
provide  each  child  with  an  opportunity  to  acquire  the  basic  minimal 
skills  necessary  for  the  enjoyment  of  the  rights  of  speech  and  of  full 
participation  tn  the  political  process •"    Rodriguez »  supra,  411  at  37. 
This  language  raises  the  possibility  that  the  equal  protection  clause 
forbids  permanent  expulsions  or.  other  actions  equivalent  to  a  total 
deprivation  unless  the  school  system  can  show  a^  compelling  state  inter- 
est which  cannot  be  served  through  any  less  drastic  means. 

One  lower  court  has  actually  held,  using  the  language  in  Rodriguez, 
that  access  to  education  is  a  fundamental  interest  and  that  "the  absolute 
deprivation  of  education  triggers  strict  judicial  scrutiny."    In  re  Alien 
Children  Education  Litigation,  501  F.Supp.  544,  564,  582  (S.D.Tex.  1980),** 
prob,  nuris. .  noted,  101  S.Ct.   3078  (1981)   (exclusion  of  children  of 
undocumented  aliens  violates  equal  protection).     After  discussing  the 
testimony  on  the  impact  of  excluding  children  from  education,  the  court 
stated: 

In  summation,  the  court  concludes  that  strict  judicial 
scrutiny  should  be  applied  to  determine  whether  this  statute 
violates  the  equal  protectit>n  clause.     The  bases  for  this  • 
conclusion  are  the  following:'   the, statute  absolutely  deprives 
undocumented  children  of  access  to  education,  thereby  .causing 
them*  great  harm;  there  is  a  direct  and  substantial  relationship 
between  education  and  the  explicitly  guaranteed  right  to  exchange..  , 
ideas  and  information;  and,  the  provision  of  education  i^  not  a 
social  or  economic  policy,  but  a  state  function.  Additionally, 
recognizing  the  right  to  access  of  education  when  it  is  being 
provided  to  others  does  not  imply  the  right  to  equal  enjoyment 
of  education.  [564] 

Other  lower  federal  courts  have  relied  on  the  statement  in  Rodriguez 
to  indicate  that  there  max.  be  ^  constitutional  right  to  a  certain , pineal 
level  of  education.  - 

Fialkowski  v.  Shapp,  405  F.Supp.  946,  958  (E.D. Pa.  1975)  (denying 

motion  to  dismiss);  ; 
Frederick  L.  v.  Thomas,  408  F.Supp.  832,  835  (E.D,Pa.)  (denying  motion 

to  dismiss),  judgment  for^ plaintiff  on  state  claim,  419  F.Supp.  960 

*  See  discussion  of  Plyler  v.  Doe,  .infra. 

Aff 'd  on  other  grounds,  sub  nom.  Plyler  v.  Doe,  supra. 


(1976)  ,  affVd,,557  F.2d  373  (3rd  Cir::  1977); 

Colorado  Association  for  Retarded  Children  v«  Colorado,  C.A.  No. 
C-4620  (D.Colo.,  July  13,  1973)  (denying  motion  to  dismiss); 

Doe  V.  Plyler,  458  .F.Supp.  569,  580-81  (E.D.Tex.  1978),  aff  d, 
♦    628  F.2d  448,  456-68  (5th  Cir.  1980),  aff d  on  other  grounds, 
supra  (see  discussion  below)  (strict  scrutiny  may  be  applicable 
where  "there  is  an  absolute  deprivation  of  educational  opportunity; 
unnecessary  to  decide  issue  Jiere  because'  exclusion  of  children 
of  illegal  aliens  fails  to  meet  even  rational  relationship  test); 

Kruse  v.  Campbell,  431  F.Supp.  180^  186-^88  (E.D.Va.  1977)  (three-judge 
court)  (t:otal  deprivation  of  meaningful  opportunity  to 
^         enjoy  appropriate  education  by  handicapped  students  .irrational. 

under  the  Equal  Protection  Clause,  referring  to  the  possibility 
raised  in  Rodriguez) ,  vacated  and  remanded,  98  S.Ct.  38 

(1977)  (vacated  and  remanded  with  directions  to  decide  the 

case  on  the  basis  of  the  federal  statute.  Sec.  504  of  the  Federal 
Rehabilitation  Act,  instead); 
U,S.  V.  Texas,  506  F.Supp.  405,  428-29  n.l2  (E.D.Tex.  1981)  (on  appeal) 

Certain  state  courts  are  willing-to  declare  that  education  is  a 
fundamental  right  und^r  the  STATE'S  EQUAL  PROTECTION  CLAUSE,  thus  inter- 
preting that:  state  clause  more  broadly  than  the  federal  clause  even  when 
they  read  identically,  in  part  because  of  the  references  to  education  in 
other  portions  of  the  state  constitution.     See,  for  example: 

* , 

Serrano  v.  Priest,  18  Cal.3d  728,  135  Cal.Rptr.  345,  557  P. 2d  929 
(Cal.Sup.Ct.  1976),  ceift.  denied,  97  S.Ct.  2951  (1977); 

Horton  v.  Meskill,  376  A. 2d  359  (Conn.  1977)  (striking  down  school 
finance  scheme) ; 

Sneed  v.  Greensboro  City  Board  of  Education,  264  S.E.2d  106,  113 
(N.C.  1980)  (s<Lhool  fees  case); 

Pauley  v.  Kelly,.  255  S.E.2d  859,  878  (W.Va.  1979)  (school  finance 
case;  court  also  defines  the  "high  quality  standards"  which 
it  holds  the  state's  education  clause  mandates,  and  it  ex- 
tensively reviews  judicial  interpretation's  of  other  states' 
constitutional  provisions;  on  May  14,  1982,  the  Kanawha  County 
Circuit  Court,  ton'  remand  from  the  Supreme  Court 's  .opinion  above, 
spelled  out  in  detail  the  nature  of  the  education  programs  which 
must  be    implemented  to  r^emedy  the  inequities); 

Washakie '^Comity  School  District  No.  One  v.  Herschler,  606  P.  2d  310, 
333  (Wyo.  1980)  (school  finance).-' 
Cf.:  Board  of  Education  Freeport  Union  Free  School  District  v.  Nyquist, 
399  N;Y.S.2d  844  (Sup.Ct.,  Nassau  County,  Special  Term,  1977) 
(fees  for  instructional  supplies  violates  state  and  federal 
equal  protection;  court  refers  to  state  constitutional  pro- 
vision concerning  education) . 
T:ut  see:  . 

Lujan  V.  Colorado  State  Board  of  Education,   J'. 2d  (Col. 

5/24/82)  (school  financ'e  suit;  education  not  a  fundamental 
interest  under  state's  equal  protection  clause);  . 

McDaniel  v.  Thomas,  285  S.E.2d  156  (Ga.  1981)  (same,  but  seebel9w); 

Board  of  Education,  Levittown  Union  Free  School  Dj-Stricc  v.  Nyquist, 

 ^N.Y.S.2d  ^  (Ct.App.  6/23/82),  rev^g    443  N.Y.S.2d  843 

(Sup.Ct.,  App.Div.,  2nd  Dept.,  1981)  (same); 
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Board  of  Education  v.  Walter,  390  N.E.2d  813  (Ohio  1979),  cert, 
denied^  444  U.S.  1015  (1980)  (same). 

Compare: 

Levine  V.  New  Jersey  Department  of  Institutions  and  Agencies, 

418'A.2d.  239,  242  (N.J.  1980)  (while  education  is  a  fundamental 
right,  it  doe§  not  apply  to  residential  care  for  severely 
^  retarded,  "sub trainable"  children;  compare  Robinson,  below). 

Apart  from  the  state's  ^equal  protection  clause,  the  STATERS  CONSTI- 
TUTIONAL PROVISIONS  CONCERNING  EDUCATION  may  themselves  create  a  s.tate 
constitutional  right  to  education.  In  such  a  .case,  deprivations  of  that 
right  Would  be  subject  to  the  same  level  of  strict  judicial  scrutiny  fn- 
depBird^nt  of  equal  protection  analysis,  just  as,  under  the  federal  const i- 
tution,^[^rivations  of  First  Amendment  rights  are  independently  subject 
to  such  "sorutiny  without  reference  to  the  Equal  Protection  Clause.  See: 

McDaniel  v.  Thomas,  supra  (state  education  clause  creates  an 
'  obligation  to  provide  an  adequate  education  for  citizens, 
but  no  showing  that  state  finance  scheme  deprives  students 
of' this); 

Board  of  ^^ducation  v.  City  of  Boston,  C.A.No.  47326  (Mass.'Super .Ct. , 
Suffolk  County,  4/81)  (Clearinghouse  No.  31,324B)  (state 
,  constitutional  right  to  adequate  education,  requiring  provision 

of  funds  to  keep  schopls  open);  . 
Robinson  v.  Cahill,  303  A. 2d  273  (N.J.  1973),  cert,  denied,  414  U.S. 
292  (1974),  355  A. 2d  129  (1976),  supplemented,  358  A. 2d  45^7 
(1976),  injunction  dissolved,  360  A. 2d  400  (1976) '(school 
finance  scheme  fails  to  meet  state  constitutional  require- 
ments for  "thorough  and  efficient"  education); 
.     Sekttle  School  District  No.  1  v.  St^e,  585  P. 2d  71  (Wash.  1978) 
>  (state's  duties  under  state  constitutional  education  pro- 
vision cteate  a  paramount  right  to  be  amply  provided  with 
an^ education;  violated  by  state  school  finance  scheme); 
Sertano,  supra;  and  cases  cited  thereafter. 
But  see: 

Levitt own,  supra. 

Cf.    other  successful  challenges  to  school  fees,  based  on  the  state 
,         education  clause,  e.g.:  ^ 

Paulson  V.  Minidoka  School  District  No,  331  >  463  P. 2d  935  (Ida^.  1970); 
Bond  V.  Public  Schools  of  Ann  Arbor  School  District,  178  N.W.2d  484 
(Mich.  1970); 

Concerned  Parents  v.  Caruthersville  School  District  18,  548  S.W.2d 
554  (Mo.  1977); 

Granger  v.  Cascade  School  District,  499  P. 2d  780  (Mont.  1972); 

Cardiff  v.  Bismarck  Public  School  District,  263  N.W.2d  105  (N.Dak.  1978). 

< 

Note  that  the  favorable  school  finance  decisions  above,  such  as 
Setrano  and  Seattle,  all  applied  strict  scrutiny  to  funding  inequalities 
which  resulted  in  only  relative  differences  in  education  between  districts^ 
It  would  therefore  seem  that  students  in  these  states  facing  relative  depri- 
"  vation  of  their  fundamental  right  .to  education  through  non-permanent  suspen- 
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slotis  are  entitled'  to  strict  scrutiny  standards  in  state  court. 

Finally,  see  Ih  re  Distribution  of  Educational  Books  and  ^]^terlals 
to  Underprivileged  Students  in  West  Virginia,  No.  MDL  2-60  (N.D.W.Va.,  \ 
June  17,  1977)  (Clearinghouse  No.  v?2j055H),  where  the  court  declared, 
"Although  education  is  not  a  fundamental  right  explicitly  guaranteed  by 
the  \Jnited  States  Constitution,  equal  access  to  education  is  a  right 
guaranteed  by  the  Equ^l  Protection  Clause  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution  where  a  state  has  created  a  right  to  a^ 
free  education  by  its' own  Constitution  and  laws."  (p.  6)  ^See  also 
Shaffer  v.  Board  of  School  Directors,.  522  F,Supp.  1138,  1143  (W.D. 
Pa.  1981). 

(c)  Suspect  Classifications  \ 

Equal  protection  cases  dealing  with  wjhtat  is  or  is  not  a  suspect 
classification  are  discusse)|  in  §111  j  "Disjcriminatory  Rules  or  Punish- 
ment."  ■ 

\ 

Student  Discipline  Equal  Protection  Cases 

There  are  relatively  few  reported  equal  protection  cases  dealing 
^      with  student  discipline,  but  students  have  had  some  success  in  this  area, 
even  under  the  weaker  "rational  relationship"  test.  See: 

"  Cases  in  §VII.A,  "Drefes  and  Grooming;" 

Cases  in  §VII.C,  "Marriage,  Pregnancy,  Parenthood*" 
Cf,:  Bradley  v.  Millikeri,  476  F.Supp.  257,  258  (E.D.Mich,  1979)  (in^ 

declining  to  approve  district's  proposed  student  reassignra^t 
plan,  court  in  desegregation  suit  expressed  concern  that  coti:^-  CC 
ordered  student  conduct  code  had  not  b'^en  applied  uniformly,  ^ 
with  certain  infractions  resulting  in* suspensions  or  expulsions 
in  some  schools  and  not  in  others);  ,  / 

Doe  V.  Plyler,  supra*  (excluding  children  of  undocumented  aliens "from 
public  schools  struck  down  on  equal  protection  grounds  as 
irrational;  justification  based  on  need  to  save  money  rejected); 

Handsome  v.  Rutgers  University,  445  F.Supp.  1362  (D.N.J.  1978) 

(denial  of  equal  protection  to  withhold  student's  transcript 
and  deny  registration  because  of  failure  to  repay  student  loans 
after  she  had  been  declared  bankrupt); 

Street  v. „ Cobb  County  School  District,  520  F.Supp.  1170  (N.D.Ga.  % 
1981)  (violation  of  equal  protection  under  "rational  relation- 
ship" test  to  exclude  high  school  student  because  she  lived 
with  her  boyfriend,  where  school  permitted  married  students 
to  attend) ;  '  , 

Castillo  V.  South  Conejos  School  District,  C.A.^No.  79-CV-16  (Col^b. 
Dist.Ct.  4/18/79)   (violation  Of  equal  protection  to  deny 
high  school  student  the  right  to  participate  in  graduation 
ceremonies  because  she  had,  with  the  board's  approval,  taken 
•    ^      extra  courses  in  order  to  graduate  one  year  early); 


^  *  af f 'd,  supra.     See  discussion. below. 
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Manwell  v.  Wood;  C.A."  No.  73-4262-G  (D.Mass.  2/9/77)  (Clearing- 
house No.  17,258B)   (where  graduate  student  claimed  that 
termination  of  financial  support  and  denial  of  readmission 
vi'olated  due  process  and  equal  protection,  information  as  to 
treatment  of  similarly  situated  students  was  plainly  relevant); 
;      ,  Coats  V,  Clover  dale  Unified  School  District  Governing;  Board,  No. 

80029  (Cal.Super.Ct. ,  Sonoma  County,  1/20/75)  (Clearinghouse 
No.  14,462)   (mandamus  issued  where  student  was  given  a 
pf ailing,  grade"  in  physical  education,  thereby  preventing 
his  graduation,  for  refusal  ^^to  runr  laps  around  the  gymnasium 
*    for  being  on  the  losing  side  of  a  volleyball  game,  based  on 
court's  finding  that  the  actioil  appeared  to  be  ultra  vires 
and/or  in  violation  of  substantive  due  process  and/or 
equal  protection) ; 

Cases  in  §V.E,  "School''s  Failure  to  Follow  Its  Own  Rules." 
See  also:  '  - 

The  First  Amendment  cases  referred  to  above,  where  unequal  treatment 
has  been  held  illegal*  under  the  compelling  interest/strict  scrutiny 
higher  standard. 

Some  cases >  although  based  on  ultra  vires  or  "substantive  due  process 
have  relied  on  findings  of  unequal  or  discriminatory  treatment: 

Brown  v.  Board  of  Education  of  Tipton  County,  C.A.  No,  79-2234-M 
(W.D.Tenn,  5/3/79)   (Clearinghouse  No.  26,964H)  (preliminary 
injunction  granted,  in  part  because  of  inconsistent  applica- 
tion of  policy  concerning  suspension  of  students  pending  juven- 
ile court  proceedings);  ^  s 

McClung  V.  Board  of  Education,. 46  Ohio  St. 2d  149,  346  N,E.2d  691 
(1976)   (refii^sal  to  include  student  in  high  school  yearbook 
because  of  failure  to  meet  grooming  guidelines  held  illegal 
becaus^^  in  part,  guidelines  were  not  applied  uniformly  in 
prior  years  and  such  uniformity  is  required) i 

State  ex  rel.  Sageser  v.'  Ledbetter,  559  S.W.2d  2^  (Mo.App.  1977) 
(student  had  missed  last  eight  weeks  of  junior  year  following 
a  suspension,  with  some  doubt  as  to  whether  the  absence  was 
voluntary  and  uncoerced  by  principal;  at  end  of  senior  year, 
student  was  denied  diploma  and  required  to  reenroll  for  another 
eight  weeks  based  on  policy  requiring  eight  semesters  of  at- 
tendance* ^  despite  his"  having  obtained  sufficient  credits;  held 
unreasonable  an,d  discriminatory,  in  part  because  the  policy 
was  not  applied  to  pregnant  students  who  missed  similar  amounts 
of  school) •  • 

J'inally,  equal  protection  cases  alleging  racial  discrimination  in 
discipline  are  discussed  in  §111. A. 
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Equ'Qj^Protectlon  Standards  Under  Plyler  v.  Doe  . 

In  Plyler  v, 'Doe,  ^S.Ct.   ,  50  U.S.L.W,  4650  (6/15/82), 

the  Supreme  Court  held  that  the  children  of  undocumented  aliens  could 
not  be  excluded  from  school  for  failure  to' pay  a  tuition  charge  not.^ 
applicable  to  other  students.    Although  the  Court  cited  Rodriguez, 
supra,  and  stated  that  education  is  not  a  »f  undamental  rigfit  under  the 
federal  Equal  Protection  Clause,  in  the  sense  that  "a  State  need  not 
justify  by  compelling  necessity  every  variation' in  the  manner  in  which 
education  is  provided  to  its  population"  (4656),  it  made  its  strongest 
statement  to  date  about  the  importance  of  the  interest  in  education  .for 
equal  protection  purposes.     It  then  declared  that  the  appropriable  stand- 
ard for  determining  "rationality"  in  this  case  must  take  into  account  both' 
the  importance  of  this  interest  and  the,  fact;  that  the  classification  involved 
a  status  Aver  which  the  children  had  little  control  (see  §VII.E,  -"Condi- 
tions  BeyoM^he  Student's  Control),  and  that  therefore  the  usual  defer-" 
ential  test  of  "fair  relationship  to  a  legitimate  public  purpose"  was 
insufficient.     Instead,  the  law  w^ld  not  "be  considered  rational  unless 
it  furthers  some  substantial  goal  of  the  State"  (4656).  ^ 

.Xftiile  the  Court  did  not  make  it  entirely  clear  whether  the  importance 
of  education  which  it  recognized  would  alone  make  this  intermediate 
standard  of  rationality  appropriate  for  deprivations  of  education  in  cases 
where  the  second  factor  (children  who  are  not  responsible  for  the  status 
on  whi^h  the  deprivation  is  based),  the  opinion's  stress  on  this  factor 
sould  be  of  some  relevance  in  other  contexts.     (For  further  discussion 

of  the  intermediate  standard,^  see  §111. D,  "Wealth  Discrimination.") 

•»       ^  ^  -  • 

A  portion  of  .this  o^nion  is  reprinted  on  the  pagt.^  which  follow.. 
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Excerpts  from  Plyler  v.  Doe 
^      50  U.S.L.W.  4650  (6/15/§2>- 
(reprinted  with  permission) 


III 

Tht  Eqiud  Protection  Cktue  directs  that  "all  persons  simi- 
lariy  circufnstanced  shall  be  treated  alike."  F.  S.  Royster 
Guano  Co,  v.  Virginia,  253  U.  S.  412,  415  (1920).  But  so 
too,  'The  Constitution  does  not  require  things  which  are  dif- 
ferent in  fact  or  opinion  to  be  treated  in  law  as  though  they  . 
were  the  same.''  Tigner  v.  Texas,  310  U.  S.  141, 147  (1940). 
The  initial  discretion  to  determine  what  is  "different^  and 
what  is /^e  same"  resides  in  the  legislatures  of  the  States.' 
A  legislature  must  have  substantial  latitude  to  establish 
classifications  that  rou^y  approximate  .the  nature  of  the 
problem  perceived,  that  accommodate  competing  concerns 
both  public  and  private,  and  that  account  for  limitations  on 
the  practical  ability  of  the  State  to  remedy  every  ill  In  ap- 
plying the  Equal  I^tection  Clause  to  most  forms  of  state  ac- 
tion, we  thus  seek  only  the  assurance  that  the  classification  at 
issue  bears  some  fair  relationship  to  a  legitimate  public 
purpoee. 

But  we  would  not  be  faithftU  to  our  obligations  under  the 
Fourteenth  Amendment  if  we  applied  so  deferential  a  stand- 
ard to  every  classification.  The  Equal  Protection  Clause 
was  intended  as  a  restriction  on  state  legislative  action  incon- 
sistent with  elemental  constitutional  premises*  Thus  we 
have  treated  as  presumptively  invidious  those  classifications 
that  disadvantage  a  "suspect  class,"  or  that  impinge  upon 
the  exerdse  of  a  "fundamental  right.""   With  respect  to 


^*  S«vtnl  formulationi  mifht  explain  our  tmtmtnt  of  ctrtiin  elufiflai- 
tiooi  u  "wfpttct.''  SonM  cJ«uiflcatloiu  art  mor«  Ukaly  than  othtrt  to  r»- 
flaet  dtp  Mitad  pntjudlct  rmthtr  than  Icgialative  ntionality  in  puntdt  of 
MOM  lagitifflata  o^tctirt.  Lagiiiatioa  prtdicatad  on  such  pnjudiet  ia 
aaiily  racogniaad  aa  incompatibla  with  tlM  conatitutional  undantanding 
that  aaeh  panon  ia  to  ba  Judfid  individually  and  ia  tntitlad  to  aqual  Juatlet 
undar  tha  law.  CTiiaiflcttiona  traatad  aa  auapact  tand  to  ba  irralarant  to 
any  propar  lagialatira  goal  Saa  McLaughlin  v.  Florida^  379  U*  S.  184, 
19C  (19S4);  HimbayoMhit,  UniUd  Stai4a,  320  a  S.  81,  100  (l»tt).  Fi- 
naUy>  eactain  iroupa,  indaad  largtty  tha  sama  groupa,  hara  historically 
bata  'Magatad  to  nieh  a  podtion  of  political  powcrltunaaa  u  to  conunand 
axtr^ofdinary  protlNStion  from  tha  m^oiitarian  political  procaaa."  San 
Antonio  Schoo{  DiMtriet  Rodrigutt,  411  U.  S.  1,  28  (1973);  Graham  r, 
Riehardmrni  40e  U.  S.  965, 372  (1971);  laa  Unittd  StaUt  CaroUns  Prod^ 
uet$  Co.,  304  U.  S.  144.  162-153.  n.  4  (1988).  The  experianca  of  our  Na- 
tion  haa  ihown  that  pnjudiet  may  manifest  itaalf  in  tht  traatmcnt  of  soma 
grottpa.  Our  rsaponaa  to  that  axparianca  ia  rtfiected  in  tha  Equal  Protee* 
tioo  Clauaa  of  tha  Fourtetnth  Amandmant  LagisJation  impoaing  spadal 
diaaMHtiaa  upon  groupa  dis&vortd  by  virtua  of  drcumstancca  bayond  thair 
control  aoggaata  tha  Idnd  of  "claaa  or  casta"  treatment  that  tha  Fourteenth 
Amandmant  waa  daatgnad  to  abolish. 

In  datarmining  whether  a  daaa-baaad  denial  of  a  particular  right  ia  de- 
aarricg  of  strict  scnitiny  under  tha  Equal  Protection  (^lauae,  we  look  to  the 
ConacitQtion  to  sat  if  tha  right  infringed  haa  ita  source,  axpUdtly^  or  implic- 
itly, therein.  But  we  have  also  recognixad  the  ftrndaoMntality  of  paitid- 
pation  in  state  "aiectiona  on  an  equal  basia  with  other  dtizana  in  tha  juiia- 
diction,"  Dunn  v.  BlumstHn,  taijmi,  at  336,  even  though  *the  right  to 
vote,  per  s«,  ia  not  a  constitutionally  protected  right"  San  Antonio  School 
Dittriet,  411,  U.  S.,  at  35,  n.  78.  With  reapact  to  auOragv,  wt  have  ex- 
plained tha  n^Ri  for  strict  scnitiny  u  arising  from  tha  signilicance  of  the 
ftuchiaa  aa  tha  guardian  of  all  other  righta.  Set  Harptr  V<  Virginia  Bd, 
of  suctions,  383  U.  S.  663,  667  (1966);  RtynoldM  v.  Sim$;  377  U.  533, 
562  (1964);  Yick  Wo  r.  HopkinM,  118  U.  S.  356,  370  (1886). 


such  dassificatidns,  it  is  appropriate  to  enforce  the  mandate 
of  equal  protection  by  requiring  the  State  to  demonstrate 
that  its  classification  has  been  precisely  tailored  to  serve  a 
compelling  governmental  interest.  In  aiddition,  we  have  rec- 
ognized that  certain  forms  of  legislative  classification,  while 
not  facially  invidious,  nonetheless  give  rise  to  recurring  con- 
stitutional difficulties;  in  these  limited  .drcumstsnces  we  have 
sought  the  assurance  that  the  dassificatidn  refiects  a  rea- 
soned judgment  consistent  witl^  the  ideal  of  equal  protection 
by  inquiring  whether  it  may  fairly  be  viewed  as  ftirthering  a 
substantial  interest  of  the  State.'*  We  turn  to  a  consider- 
ation of  the  ,  standard  appropriate  for  the  evaluation  of 
121.031. 


Sheer  incapability  or  lax  enforcemex^t  of  the  lavrs  barring 
entzy  into  this  country,  coupled  with  t^e  Mure  to  establish 
an  effective  bar  to  the  employment  of  lindocumented  aliens, 
hu  resulted  in  the  crea^on  of  a  substantial  "shadow  popula- 
tion" of  illegal  migranta^numbering  in  the  millio^nOs— within 
our  borders.  This  situation  raises  the  specter  of  a  perma- 
nent caste  of  undocumented  resident  aliens,  encoiiraged  by 
some  to  remain  here  as  a  source  of  cheap  labor,  but  neverthe- 
less denied  the  benefits  that  our  society  makes  avifilable  to 
citizens  and  lawfiil  residents."  The  existence  of  sudh  an  un- 
derclass presents  most  difficult  problems  for  a  Nation  that 
prides  itself  on  adherence  to  principles  of  equality  under 
law."  T 

"Sea  Cmig  v.  Borfn,  429  U.  S.  190  (1976):  Lalli  v.  Lalli,  439  v\  s!  259 
(1978).  This  technique  of  Intermediate"  scrutiny  permits  us  to  evaluate 
tha  rationality  of  tha  legislative  Judgmentwith  reference  to^  well-settled 
conatitutioaai  prindplea.  "In  expoundink^in^Constitution,"  the  Court's  ' 
ro!e  ia  to  discern  'principles  suffidentlyWbeoluta  to  give  them  roota 
throughout  tha  community  and  continuity  over  significant  periods  of  time, 
and  to  lift  them  above  tha  level  of  the  pragmatic  political  Judgmenta  of  a 
particular  time  and  place.' "  Univmty  of  California  RcgenU  v.  Bakkt, 
4S8  U.  S.  266,  29t  (1978)  (Opinion  of  PowiLL,  J.),  quoting  A.  Cox,  The 
Rote  of  tha  Supreme  Court  In  Am«4can  Government  114  (1976).  Only 
whan  coneama  sufBdantly  abaduta  and  enduring  can  ba  dearly  aacer- 
tainad  from  tha  Constitution  and  our  caaea  do  wt  emi^oy  thia  standard  tp 
aid  ua  in  datarmining  tha  rationality  of  the  legialative  choice. 

"The  Attorney  Gf  >arat  rsctntiy  eatimatad  the  number  of  illegal  aliena 
within  tha  UnitadStataa  at  between  8  and  6  million.  In  praaanting  to  both 
tha  Senate  and  Houae  of  Repreaant  stives  stvaral  prtaidaotial  propoaals  for  \ 
rsforra  of  the  immigntion  lawa— indoding  one  to  legalise"  many  of  the  il-  . 
legal  ertraati  currently  reaiding  in  the  United  Stataa  by  qnsating  for  them 
a  spadal  atatua  under  ^jmmigratioa  lawa— tha  Attorney  General  noted 
that  thia  aubdau  ia  largely  eompoaad/of  persona  with  a  permanent  attach- 
ment to  the  nation,  and  that  they  are  unlikely  to  be  displaced  from  our 
tertitoiT: 

*^e  have  neither  the  rseoureea,  the  capablility,  nor  the  motivation  to  up- 
root and  deport  miUiona'of  illegal  aliens,  many  of  whom  have  become,  in 
efTect,  memtMrs  of  the  eoffi&unityi  By  granting  limited  legal  statua  to  the 
productivt  and  law-abiding  mambars  of  thia  shadow  population,  we  will 
recognise  reality  and  devote  our  enforcement  reaoureee  to  deterring  ftiture 
illegal  arrivala."  Teatimooy  of  WOUam  French  Smith,  Attorney  General, 
Before  Senate  Subcommittee  on  Immigration  and  ReAigee  Policy  and 
House  Subcoomittae  on  Immigration,  RaAigeee  and  Inti  Law  (July  30, 
19S1). 

"  Aa  the  Diatriet  Court  obaerved  in  No.  80-1688,  the  confluence  of  gov- 
smmetit  poUdea  haa  rsautted  in 

**ttm  exiatenet  of  a  largt  number  of  employed  illegal  aliena,  such  u  the  par- 
enta  of  plaintiA  in  thia  caae,  whoee  presence  ia  tolerated,  whoae  employ- 
ment ia  parhapa  even  welcomed,  but  who  are  virtually  dafenaeleaa  against 
any  abuaa,  exploitation,  or  cailoua  neglect  to  which  the  state  or  the  sute's 
natural  dtiaena  and  buainaaa  organixatiorta  may  wiah  to  sui^ect  them.** 
468  F.  Supp.,  at  586. 

"We  r^ect  the  claim  that  Illegal  alieM"  are  a ''suspect  daaa.'*  No  case 
in  which  we  have  attempted  to  define  a  suspect  daM,  see  «.  ^. ,  n.  14  tupra, , 
haa  addresaad  the  statua  of  penona  unlawfully  in  our  country.  Unlike 
moat  of  the  dasaiflcationa  that  we  have  recognixed  u  suapect,  entry  into 
thia  class,  by  virtue  of  entry  into  thia  country,  is  the  product  of  voluntary 
action.  Indeed,  entry  into  the  daM  ia  itself  s  crime.  In  addition,  it  could 
hardly  ba  suggHted  that  undocumented  stainia  ia  m  "constitutional  irrele- 
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The  children  who  are  plaintiffs  in  these  cases  are  special 
members  of  this  underclass.   Persuasiv*  arguments  support 
the  view  that  a  State  may  withhold  its  beniflcence  from  thoM 
whoM  very  presence  within  the  United  Statei  ii  the  product 
of  their  own  unlawful  conduct.   These  argumenti  ilo  not  ap- 
ply with  the  same  force  to  classifications  imposing  disabilities 
on  the  minor  childrtn  of  such  illegal  entrants.   At  the  leasts 
those  who  elject  to  enter  our  territory  by  stealth  and  in  viola- 
tion  of  our  law  should  be  prepared  Co  bear  the  consequences, 
including,  but  not  limited  to,  deportation.   But  the  children 
of  those  illegal  entrants  are  not  comparably  situated.  Their 
^'parents  have  the  ability  to  conform  their  conduct  to  societal 
norms,''  and  presumably  the  ability  to  remove  themselves 
from  the  State's  jurisdiction;  but  the  children  Who  are  plain- 
tifiis  in  these  cases  "can  affect  neither  their  parents'  conduct 
Nior  their  own  sUtusi"   Trimble  v.  Gordon^  430  U.  S.  762, 
770^(1977).   Even  if  the  State  found  it  expedient  to  control 
the  conduct  of  adults  by  acting  against  their  children,  legisla- 
tion directing  the  onus  of  a  parent's  misconduct  against  his 
children  does  not  comport  with  flmdamental  conceptions  of 
justice. 

TVlisiting  .  ^ .  condemnation  on  the  head  of  an  infant  is 
IHogical  and  unjust.  Moreover,  imposing  disabilities  on 
the  .  . .  child  is  contrary  to  the  basic  concept  of  our  sys- 
tem that  legal  burdens  should  bear  some  relationship  to 
individual  responsibility  or  wrongdoing.  Obviously^  no 
child  is  responsible  for  his  birth  and  penaliidng  the  .  .  . 
child  is  an  ineffectual— as  well  as  unjust— way  of  deter- 
ring the  parent."  Weber  v.  Aetna  Casualtyi  <fe  Surety 
Co.,  406  U.  S.  164, 175  (1972)  (footnote  omitted). 

Of  course,  undocumented  status  is  not  izrelevant  to  any 
proper  legislative  goal  Nor  is  undocumented  status  an  ab- 
solutely immutable  characteristic  since  it  is  the  product  of 
conscious,  indeed  unlawfiil,  action.  But  §21,031  is  directed 
against  children,  and  imposes  its  discriminatory  burden  on 
the  basis  of  a  legal  characteristic  over  which  children  can 
have  little  control.  It  is  thus  difficult  to  conceive  of  a  ratio- 
nal justification  for  penalizing  these  children  for  their  pres- 
.ence  within  the  United  States.  Yet  that  appears  to  be  pre- 
cisely the  effect  of  §  21.031. 

Public  education  is  not  a  '^ghf  granted  to  individuals  by 
the  Constitution.  San  Antonio  School  District,  rupra,  at  35. 
But  neither  is  it  merely  some  governmental  '1}enefit''  indis- 
tinguishable fr^m  other  forms  of  social  welbre  legislation. 
Both  the  importance  of  education  in  maintaining  our  basic  in- 
stitutions, and  the  lasting  impact  of  its  deprivation  on  the  life 
of  the  child,  mark  the  distinction.  The  "American  people 
have  always  regarded  education  and  the  acquisition  of  knowl- 
edge as  matters  of  supreme  importance."  Meyer  v.  A^*- 
bmska,  262  U.  S.  390,  400  (1923).  We  have  recognized  *Ue 
public  school  as  a  most  vital  dvic  institution  for  the  preserva- 
tion of  a  democratic  system  of  govfemment,"  Abington  School 
Di3t)ict  V.  Schempp,  374  U.  S.  203,  230  (1963)  (Brennai^,  J., 
concuiring),  and  as^the  primary  vehicle  for  transmitting  '^he 
values  on  which  our  society  rests."  Arnbach  v»  Norwicki  441 
U.  S.  68,  76  (1979).  As  noted  early  in  our  history,  "some  de- 
gree of  education  Is  necessary  to  prepare  citizens  to  partici- 
pate effectively  and  intelligently  in  our  open  political  system 

vtncy."  With  reapwt  to  tbt  actioni  of  th«  ftdtral  |ov«mm«nt,  iliaiufi 
dassiflcationt  miy  be  intimately  related  to  the  conduct  of  foreign  policy,  to 
the  federal  prerogative  to  control  acceu  to  the  United  States,  and  to  the 
plenary  federal  power  to  determine  who  haa  auffldently  manifested  hia  al- 
legiance to  become  a  dtizen  of  the  Nation.  No  StaU  may  independently 
exerdae  a  like  power.  But  if  the  Federal  Government  haa  by  uniform  rule 
prescribed  what  it  beUeves  to  be  appropriate  standards  <for  the  treatment 
of  an  alien  subclaaa,  the  States  may.  of  course,  follow  the  federal  direction. 
See  DtCanoM  v.  Bica,  424  Q.  S.  351  (1976). 


if  we  are  to  preserve  f^'eedom  and  independence.''  Wi»can* 
sin  v.  Yoder,  406  U.  S.  206,  221  (1972),  And  theM  hiitoric 
'^rceptions  of  the  public  schools  ai  inculcating  ftmdaroental 
values  necessary  to  the  maintenance  of  a  democratic  political 
system  have  been  confirmed  by  the  obaervationji  pf  sodal  sd- 
entiita."  Ambaek  v.  Norwifk,  tupro,  at  77.  ^In  addition, 
education  provides  the  basic  cools  by  which  indi^duals  might 
lead  economically  productive  lives  to  the  benefit  of  ui  alL  In 
sum^  education  has-a  flmdam^ntalrole  in  maintaining  the  fab- 
ric of  our  society.  We  cannot  ignore  the  significant  social 
costs  boi^e  by  our  Nation  when  select  groups  are  denied  the 
means  to  absorb  the  values  and  skUls  upon  which  our  social 
order  rests. 

In  addition  to  the  pivotal  role  of  education  in  sustaining  our 
political  and  cultural  heritage,  denial  of  education  to  some 
isolated  group  of  children  poses  an  affront  to  one  of  the  goals 
of  the  Equ"*!  Protection  Gause:  the  abolition  of  governmental 
barriers  presenting  unreasonable  obstacles  to  advancement 
on  the  basis  of  individual  merit.  Paradoxically,  by  depriving 
the  children  of  any  disfavored  group  of  an  education,  we  fore- 
close the  means  by  which  that  group  might  raise  the  level  of 
esteem  in  which  it  is  held  by  the  migority.  But  more  di- 
rectly, "education  prepare*  individuals  to  be  self-reliant  an(2 
self-suflident  participants  in  society."  Wiseomin  v.  Yod^r, 
tupra,  at  221.  Illiteracy  is  an  tndtffing  disability.  The  in- 
ability to  read  and  write  will  handicap  the  individual  deprived 
of  a  basic  education  each  and  every  day  of  his  life.  The  ines- 
timable toll  of  that  deprivation  on  the  social,  economic,  intel- 
lectual and  psychological  well-being  of  the  individual,  and  the 
obstacle  it  poses  to  individual  acMevement,  makes  it  most 
difficult  to  reconcile  the  cost  or  the  principle  of  a  status-based 
deniai  of  basic  education  with  the  fhuneworic  3f  equidity  em- 
bodied in  the  Equal  Protection  Clause."  What  we  said  28 
years;  ago  in  Bnnion  v.  Board  of  Education^  347  U.  S.  483 
(1954),  still  holds  true: 

'^oday,  education  is  perhaps  the  most  important  ftmc- 
tion  of  state  and  local  governments.  Compulsory  school 
attendance  laws  and  Uie  great  expenditures  for  educa- 
tion both  demonstrate  our  recognition  of  the  importance 
of  education  to  our  democratic  society.  It  is  required  in 
the  performance  of  our  most  basic  public  responsibilities, 
even  service  in  the  armed  forces.  It  is  tHe  very  founda- 
tion of  good  citizenship.  Today  it  is  a  principal  instru- 
ment in  awakening  the  child  to  cultural  values,  in  pre- 
paring him  for  later  professional  training,  and  in  helping 
him  to  a4just  normally  to  his  environment.  In  these 
days,  it  is  doubtftil  that  any  child  maycreasonably  be  ex- 
pected to  succeed  in  life  if  he  is  denied  the  opportunity  of 
an  education.  Such  an  opportunity,  where  the  state  has 
undertaken  to  provide  it,  is  a  rig^t  which  must  be  made 
available  to  all  on  equal  terms.''  Id.,  at  4d3. 


"Because  the  State  does  not  affoitl  noodtixans  the  right  to  vote,  and 
may  bar  nondtizens  from  pertMpatinf  in  activitiee  at  the  heart  of  ita  politi- 
cal community,  appellanta  arfue  that  dtnial  of  a  basic  tducatioa  to  these 
children  Is  of  leu  signiflcanee  than  the  denial  to  some  other  group.  Wha^ 
ever  the  current  status  of  these  dilldren,  the  courts  below  concluded  that 
many  will  remain  hers  permanently  and  that  some  indetcMnate  number 
will  eventually  become  dtixeiM.  The  (kt  that  many  will  not  is  not  ded' 
sive,  ^Yen  with  respect  to  the  importance  of  education  to  partidpcacn  in 
cor*  political  institutions.  I^ISm  bensflts  of  education  ars  not  reserred  to 
those  whose  productive  utilization  of  them  Is  a  certainty  . . .  468  F. 
Supp.,  at  601,  m  14.  In  addition,  although  a  nondtiaen  '*ibay  be  barrsd 
from  ftill  involYemsnt  in  the  political  srena,  he  may  play  a  rote— perhaps 
even  a  teaderahip  role-^in  other  areas  of  Import  to  the  community." 
NyquiMi  v.  Aiawiti,  482  U.  S.  1, 12  (1977).  Moreover,  the  significan^of 
education  to  our  sodety  is  not  limited  to  ita  political  and  cultural  fruits. 
The  public  schools  are  an  important  sodalizinf  institution,  imparting  those 
shared  valu^  through  which  social  order  and  stability  are  maintained. 
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Tiiese  well-settled  principles  alk'^?  us  to  determino  'the 
pirtjper  level  of  deference  to  be  afforded  §21.031.  Undoos- 
mented  aliens  cannot  be  treated  aap  suspect  class  because 
th^  presence  in  this  country  in  violition  of  federal  law  is  not 
a  "constitutional  irrelevancy."  Nir  is  education  a  toda- 
mental  right;  a  State  need  not  justify  by  compelling  necessity 
every  variation  in  the  manner  in  which  education  is  provided 
to  its  population.  See  San  Antonio  School  Dist  v.  Rodri- 
guezy  411  U.  S.  1.  2S-39  (1973).  But  more  is  involved  in  thia 
case  than  the  abstract  question  whether  §21.031  discrimi- 
nates against  a  suspect  class,  or  whether  education  is  a  fun- 
damental right.  Section  21.031  imposes  a  lifetime  hardship 
on  a  discrete  clasS  of  children  not  accountable  for  their  dis- 
abling status.  The  stigma  of  illiteracy! will  mark  them  for 
the  rest  of  their  lives.  By  denying  these  children  a  basic 
education,  we  deny  them  the  ability  to  Uye  within  the  struc- 
ture of  our  dvic  institutions,  and  foreclose  any  realistic  pos- 
sibility tha^  they  will  contribute  in  even  the  smallest  way  to 
the  progress  of  our  Nation.  In  determining  the  rationality 
of  §21.031,  we  jnay  appropriately  take  hto  account  its  costs 
to  the  Nation  and  to  the  innocent  children  who  are  its  vie-  ^ 
timi.  In  light  of  these  countervailing  coflts,  the  discrimina- 
tion contained  in  §-21.03(1  can  hardly  be  coflsidered  ratidnal 
unless  it  tothers  some  substantial  goal  of  State. 


^  D,     TORT  ACTIONS  (ASSAULT  AND  BATTERY,  NEGLIGENCE,  ETC) 


A  "tort"  action  is  a  private,  civil  la\<i  suit  in  which  a  person 
claims  that  someone  else  has  a  legal 'duty  towards  him/her,  has  breached 
that  duty,  and,  as  a  result,  has  harmed;him/her .    It  does  not  include 
actions  based  on  contract.  'School  officials  who  use  excessive,  cruel, 
or  unreasonable  methods  of  discipline  may  be  subject  %o  damage  suits  for 
such  torts  as  assault  and  battery,  negligence,  invasion  of  privacy,  ^ 
libel,  intentional  infliction  of  mental  distress,  or  other  state  law 
causes  of  action. 

The  analysis  here  has  some  relationship  to  the  ultra  vires  analysis 
in  §VI*A.     It  is  precisely  in  those  situations  in  which  school  officials' 
actions  are  not  within  their  reasonable,  legitimate  authority  that  those 
officials  may  be  liable  in  a  tort  action.     For  example,  in  states  which 
give  school  officials  the  authority  to  impose  "reasonable"  Corporal 
punishment,  this  authority  gives  school  officials  a  defense  against  suits 
for  assault  and  battery,  but  school  officials  who  exceed  this  "reasonable" 
limit  can  be  found  liable  for  assault  and  battery.     See,  e.g.:   .  . 

Calway    v.  Williamson,  130  Conn.  575,  36  A. 2d  377  (1944)  (principal's 

kneeling  on  student's  stomach); 
Frank  v.  New  Orleans  Parish  School  Board,  195  So. 2d  451  (La.CtsApp.  1967) 

(physical' education  teacher's  lifting,  shaking,  and  dropping 

student) ;  " 
Hogenson  v'.  Williams,  542  S.W.2d  456  (Tex.Ct.Civ.App.  1976)"  (football 

coach's  striking  student  bacduse  of  displeasure  with  student's 

performance) .  ^  . 

f 

School  cases  involving  negligence  — which,  unlike  assault  an^ 
battery,  is  unintentional  damage,  caused  by  failing  to  exercise  the  legally 
required  degree  of  reasonable  care  towards  another  person  —  usually  have 
dealt  with  such  things*  as  school  bus  accidents ,  gym  class  accidents, 
and  allegations  of  inadequate  supervision.     These  cases,  which  are  beyond 
the  scope  of  this  manual,  are  summarized  in  78  Corpus  Juris  Secundum  §§320-322 
As  that  volume  notes,  hox>7ever,  in  some  states  school  districts  are  immune 
from  liability  for  torts,  and  in  those  states,  the  only  state  law  recourse 
may  be  suits  against  school  personnel  in  their  private  capacity. 

For  an  example  of  a  fraud  case*^  see  Dizick  v.  Umpqua  Community 
College,  599  P. 2d  444  (Ore.  1979),  upholding  a  jury  award  of  $12,500 
to  a  student  where  the  school  fraudulently  represented  that  certain  welding 
courses  would  be  offered. 

The  attempt  to  use  tort 'concepts  such  as  negligence  or  fraud  in 
"educational  malpractice"  cases  —  where  the  student  alleges  a  failure 
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to  properly  educate  him/her  —  have  generally  been  unsuccessful,  at  least 
outside  of  violations  of  specific  statutory  requirements,  such  as 
S' ecial  education  laws.     See  for,  example:  .  , 

Peter  Doe  v.  San  Francisco  Unified  School  District^  131  Cal.Rptr* 

854  (Ct.App.,  1st  Dist..,  1976); 
Donohue  v.  Copaigue  Union  Free  School  District.,  47  N.Y.2d  440, 

418  N.Y.S.2d  375,  391  N.E.2d  1352  (N.Y. Ct.App.  1979). 

But  see: 

Pope  V.  Crawford  Centrdl, School  District,  No.  60,  September  Term, 
1979  (Pa: Comm. Pleas,  Crawford  County,  7/25/80)  (Clearinghouse 
Jfo.  29,903B)   (refusing  to  dismiss  educational  malpractice 
complaint) . 

But  cf . : 

Joyngr  v.  Albert  Merrill  School,  411  N.Y.S.2d  988  (Civ.Ct., 
New  York  City, '1978)   (damages  awarded  to  student  whom 
school  fraudulently  induced  to'  enroll  knowing  that  he  was 
unqualified  Co  absorb  or  use  their  computor  training  program 
and  who,  when  he  repeatedly  told  the  school  that  he  did  not 
understand  the  materials  and  wished  to  quit  and  obtain  a 
refund,  was  reassured  that  he  would  obtain  a  good  job 
at  end  of  prograni) . 

See  also: 

John  Elson,  '*A  Common  Law  Remedy  for  the  Educational  Harms 

Caused  by  Incompetent  or  Careless  Teaching,'*  73  Nw.U.L.Rev. 
^641  (1978). 

These  rulings,  however,  have  been  based  on  the  courts'  unwillingness 
to  make  broad  judgments  about  proper  educational  standards,  and  thus  . 
they  are  not  applicable  to  disciplinary  cases.     The  rulings  should  be 
contrasted,  for  example,  tTd  decisions  in  cases  dealing  with  accidental 
physical  injuries  on  school  grounds,  where  most  coiJtrts  have  been 
quite  comfortable  applying 'traditional  tort  principles,  such  as 
negligence.^ 

^  Fox  decisions  based  on  various  torts,  see: 

SVIII.B,  "torporal  Punishment  and  Similar  Abuses;" 

§I.A.l.b,  "Defamation"  (libel^and  slander); 

§I.A.l.c,  "Invasion' of  Privacy;" • 

§IV,  "Right  to  Privacy;" 

mil.IC,  "Behavior-Modifying  Drugs."  , 
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E .  CONTRACT 


'   It  can  be  argued  that  the  relationship  between  the  student  and 
the' school  is  contractual  in  part,  and  that  the  school  cannot  take 
action  which  breaches  the  student.' s  contractual  rights.     The  contractual 
terras  involved  may  be  explicit,  such  as  statements  in  published 
catalogues,  regulations,  etc.,  in  effect  at  the  time  student  enters. 
The  terms  may  also  be  implicit,  as  when  it  is  argued  that,  so  long  as 
the  student  meets  his/her  contractual  obligations,  the  school  has  an 
obligation  not  to  exclude  him/her,'  or  that  there  is  an  implicit  contractual 
obligation  to  afford  the  student  basic  fairness  in  areas *such  as  discipline. 

\7here  the  student  is  attempting  to  rely  on  explicit  regulations 
or  other  statements  by  the  school,  the  issues  are  mpst  similar  to  those 
discussed  in  §V.E.,  "School's  Failure  to  Follow  Its  Own  Rules." 
Contractual  claims  relying  on  implicit  terms  of  fair  treatment,  etc., 
on  the  other  hand,"  are  more  parallel  to  the  substantive  due  process 
claims  discussed  in  §VI;B.  .  ' 

Contract  law  has  been  most  of ten „ invoked  and  applied  in  private 
school  cases,  where  the  student  may  not  have  the  same  constitutional 
rights  which  apply  against  public  institutions.    Nevertheless,  as 
indicated  by  the  cases  below,  courts  have  found  that  a  contractual 
relationship  exists  between  students  and  public  universities.     There  has 
been  little  case  law,  however,  addressing  the  issue  of  whether  a  contract 
exists  between  an  elementary    or'  secondary  public  school  and  its 
students  or  their  parents. 

At  the  post-secondary  level,  most  courts  have  viewed  the  relationship 
as  contractual,  while  not  always  agreeing  with' t*he  student's  interpretation 
of  the  t-p.rms  of  that  contract: 

Slaughter  v.  Brigham  Young  University,  514  F.2d  622  (10th  Cir. 

1975)   (vhile  some  elements  of  '^contract  law  apply  to  private 
universities,  thei:e  was  h^re  no  contract  governing -disciplinary 
proceedings) ; » 

Williams  v.  Howard  University,  528  F,2d  658  (D.C.Cir.  1976) 

(arbitrary,  bad  faith  denial  of  readmission  might  be  breach 
of  contract,  but  no  evidence  of  suchhere); 

llahavouKsanon  v.  Hall,  529  F.2d  448  (5th  Cir.  1976)  (no  breach 

of  contract;  student  was  not  denied  due  pro'cess;  new  academic 
requirement  enacted  after  student  entered  was  reasonable) ; 

Lyons  v.  Salve  Regina  College,  565  F.2d  200  (1st  Cir.  1977), 
cert,  denied,  435  U.S.  971.(1978)  (while  contract  law 
goVferns,  some  flexibility  is  required;  standard  is  that 
•of  "reasonable  expectation;"  no  basis  for  reasonable  expectation 
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that  "recommendation"  of  a  grade  appeals  comniittee,  as  " 
stated  in  college's  information  booklet,  would  be  treated 
as  a  decision  rather  than  a  recommendation) ; 

Sanford  v.  Howard.  Uni-yfersity,  415  'P.Supp.^  23  (D.D.C.  1976)   (guarantee  . 
against  racial  d^iscrimination  in  grading,  assignment,  and 
educational  progress  is  an  implicit  term  of  contract,  but  no 
evidence  of  discriminatibn  here) ; 

Wisch  V.  Sanford  School,  Inc,  420  F.Supp,  1310  (D.Del,  1976), 

(relationship  is  contractual,  but  even  if  it  implies  procedural 
fairness,  no  denial  of  such  fairness  here); 

Giles  V.  Howard  University,  428  P.Supp..603  (D.D. C. 'l977)  (where 
college  policy  provided  that  University  reserved  right  to  ^ 
dismiss  a  student  who  failed  a  class  and  did  hot  remove  the 
deficiency,  such  policy  would  ^Iso  be  read  to  imply  that  the 
University  reserved  the  right  to  require  such  a  student  to 
comply  with  any  reasonable  condition  to  avoid  such  dismissal); 

Jans en  v. 'Emory  University,  440  F.Supp.  1060  (N.D.Ga.  1977), 

aff 'd>  579  F.2d  45  (5th  Cir.  1978)  (where  dismiss-al  W^as  for 
academic  reasdns,  college  bulletin  stating  that  "np  student  will 
be  dismissed  without  due  process"  obligated  the  college  only  to 
provide  those  procedures  which*  were  set  out  in  the  bulletin) ; 

Ross  V.  Pennsylvania  State  Univerjsity,  445  F.Sfipp,  147  <M.D.Pa.  1978) 
(relationship,  between  student  and  university  is  contractual, 
both  for  private  and  for  public  institutions;  student  had 
reasonable  expectation,  based  on  statements  of  policy  by  Penn 
State  and  tft'e  experience  of  former'' students,  that  he  would 
receive  degree  if  he  performed  work  satisfactorily  and  paid 
fees;,  this  createdy^^f)roperty  interest  entitling  him  to  due 
process) ;  '  *^  ^ 

Watson  V. .  University  of 'South  Alabama  College  of  Mgdicine,  463  F^Supp.  »*- 
•720  (S.D.Ala.  1979)   (assuming  that  there  was  a  contractual 
relationship,  court  rejected  student's  interpretation  of  the 
college  bulletin  as  to  what  constituted  a  passing  grade-point 
average); 

Peretti  v..  State  of  Mantana,  464  F.Supp.  784  (D'.Mon.  1979)  (closing 
of  technology  program  violated  implied  contractual  obligation, 
which  was  in  turn  a  denial  of  due  pr6cess) ; 

Swanson  v.  Wesley  College,  Inc.:  402  A. 2d  401  (Del. Super.  1979) 
(relationship  is  .Contractual,  requires  basic  procedural 
fairness  in  disciplinary  proceedings,  and*includes  the  terms 
-of  the  colle^;e  bulletin  and  student  handbook;  here  the 
college  actec  reasonably  and  in  strict  compliance  with  its  ^ 
written  procedures);  » 

Basch  V.  George  Washington  University ,  370  A. 2d  1364  (D.C.Ct.App. 
1977)   (school  bulletin  which  contained  "estimated"  tuition 
increases  and  stated  that  such  projections  were  uncertain  and 
might  be  readjusted  did  not  create  an  enforceable'  promise  to 
maintain  tution  costs  within  those  estimates); 

Pride  v.  Howard  University,  46  U.S.L.W.  2497,  Appeal  No.  11234 

(D.C.Ct.App.,  Mar.  9,  1978)   (although  university's  code  of  conduct 
constitutes  a  contract,  this  contract  was  not  breached  by  . 
absence  of.  two  student  members  of  hearing  panel,  which  consisted 
of  four  student  and  four  faculty  members,  particularly  where 
this  was  consistent  with  past  practice  of  not  replacing  panel 
members  who  had  graduated  juntil  the/fall  term); 
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Levine  v,  George  Washington  University  School  of  Medicine  & 
Health  Sciences,  Civil  No,  g^30-76  (D>C,Super.Ct, ,  Sept, 
7,  1976)   (academic  expulsion  held  a  violation  of  contract 
where  student  relied' upon  terms  —  that  his  work  would 
not  be  of  "marginal  quality"  —  which  were'  then  subjectively 
interpreted  by  the  achool  to  his  detriment); 

DeMarco  v.  University  of  Health  Sciences/Chicago  Medical  School, 
252  N.E.2d  356  (Ill.App.Ct . ,  1st  Dist. ,  4th  Div.,  1976) 
(former  student  should  be  issued  degree  where  he  met  the 
basic  requirements  for  the  degree;  extra  requirements  to  which 
student  agreed  after  he  was  first  denied  the  degree  were 
arbitrary  and  unreasonable);  \ 

Steinberg  v.  Chicago  Medical  School,  371  N.E.2d  63^  (111.  1977) 
(school's  acceptance  of  application  fee  created  contract 
which  bound  school  to  follow  the  academic  selection  factors 
for  admissions  listed  in  its  bulletin) ;  ^ 

Tanner  v.  Board  of  Trustees  of  University  of  Illinois,  363  N.E.2d 
208  (Ill.App.  .1977)   (reversing  dismissal  of  action  for  breach 
*of  implied  contract;  university  cannot  arbitrarily  and  capri- 
ciously refuse  to  award  degree  to  student  who  fulfill^  degree 
requirements) ;  . 

Abrams  v.  Illinois  College  of  Podiatric  Medicine,  395  N.E.2d 
1061  (Ill.App.  1979)   (in  academic  dismissal  case,  oral 
.    statements  and-  clauses  of  student  handbook  on  which  student 
attempted  to  rely,  such  as,  "It  is  desirable  that  the 
instructor  .   .         were  deemed*  too  vague  and  indefinite 
to  create  an  enforceable  expectation); 

Hill  V,  North  Central  Area  Vocatiopal  School,  310  So. 2d  104  (La.  • 
1975)   (allegation  that  schgol  arbitrarily  refused  to  allow 
nursing  students  to  continue  th^ir  training  after  accepting 
tuition  stated  a  cause  of  action  in  contract); 

Abbariao  v.  Hamline  University  School  of  Law,  258  N.W.2d  108  (Minn. 
1977)   (school's  failure  to  provide  tutorial  seminars  as  out- 
lined in  ^chool  bulletin  of  Midwestern  School  of  Law,  which 
student  entered  before  it  became  affiliated  with  Hamline,  held, 
not  a  breach  of  contract,  but  student  would  be  allowed  to 
substantiate  claim  that  his  dismissal  was  arbitrary  and 
capricious) ; 

Abrams  v.  New  School  for  Social  Research^  390  N.Y.S.2d.818,  40 

N.Y.2d.  961,  359  N.E.2d  329  (N.Y.Ct.App.  1976)   (school  followed 
the  procedures  it  had'  agreed  to  in  dismissing  doctoral 
candidate) ;  \\ 

Olsson  V.  Board  of  Higher  Education,  426  N.Y.S.2d  248,  49 
N.Y;2d  408,  402  N.E.2d  1150  (N.Y.Ct.App).  1980)  (where 
student's  failure  on  comprehensive  exam  was  caused  in  part 
by  his  reliance  on  professor's  mistaken  statement,  college's 
contractual  obligation  to  act  in  good  faith  was  met  by 
offering  a  retest,  since  student  had  not  yet  demonstrated 
that  he  possessed  the  academic  competence  to  earn  a  master  s 
degree); 
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Tedeschl  v.  Wagner  College,  427  N.Y.S.2d  760,  49  N.Y,2d,  652  , 
(NVY.Ct.App.  1980)  (university  obligated  to  follow  its  omi/f 
guidelines  concerning  suspension  or  expulsion  procedures  for  , 
non-acadeTnic  dismissal  where  dismissal  vzas  at  least  in  part 
.  for  reasons  of  conduct;  failure  to  utilize  the  required 
student-faculty  review  board  not  justified .by  the  presence 
of  other  procedures); 

Eden  v.  Board  of  Directors  of  State  University,  374  N.Y.S.2d  686 
(S.Ct.,  App.Div.,  1975)  (public  university;  contract  was 
created  by  new  medical  school  wh6n  it  accepted  students  for 
enrollment  and  stated  there  were  no  barriers  to  entrance; 
school  breached  this  contract  when  it  then  failed  to  open);  ^ 

Kv^iatkowski  V.  Ithaca  College, 368  N.Y.S. 2d  973  (Sup.Ct.,  Tompkins  County, 
1975)   (where  contract  standard  applies,  as  in  private  schools, 
"it  is  imperative  that  the  college  or  university's  decision  to 
discipline  the  student  be  predicated  on  procedures  which  are 
fair  and  reasonable  and  which  lend  themselves  to  a  reliable 
determination"  (977);  college  violated  its  own  rules  when  it  „ 
failed  to  allow  student  and  his  representative  to  appear  before 
appeal  board  following  the  first  level  hearing); 

Miller  v.  Long  Island  University,  380  N.Y.S.  2d  917  (Sup.Ct.,  Kings 
County,  1976)  (basic  relationship  is  contractual;  lack  of 
hearing  did  not  violate  contract); 

King  V.  American  Academy  of  Dramatic  Arts,  425  N.Y.S. 2d  505  (Civ.Ct,, 
New  York  City,  Kings  Co&ity,  1980)   (where  student  was  expelled 
for  being  "too  much  of  an    exhibitionist , '"  court  held  that 
clause  which'  stated  that  students  who  "leave"  for  any  reason 
are  not  entitled  to  tuition  refunds  did  not  apply  to  expulsions; 
if  a  contract  clause  did  permit  the  schooX^  to  retain  tuition  of 
students  unjustly  expelled,  it  would  be  stricken  as  "unconscionable 
in  the  substantive  sense  in  light  ^of  the  agreeifient 's  one  sidedness, 
the  absolute  discretion  it  purports  to  give  the  Academy,  and 
the  fact  that  a  hearing  was  not  necessary  prior  to  the  dismissal;" 
the  college  has  an  implied  contractual  right'  to  retain  the 
tuition  if  an  expulsion  is  for  just  cause;  here  the  student's 
conduct  was  held  not  serious  enough  to  constitute  just  cause; 
school  ordered  to  return  tuition); 

Dex<rs  v.  Brunner,  Summbiis  44178  (N.Dak.Dist.Ct. ,  5th  Jud.Dist.,  Ward  Cty,, 
4/27/78)   (expulsion  f rom 'hairstyling  school  upheld  based  on 
student's  violation  of  contractual  obligation  to  abide  by 
school's  rules  and  regulations  and  attend  all  classes); 

Behrend  v.  State,  379  N.E.2d  617  (Ohio  Ct.App.  1977)  (relationship 
between  students  and  Ohio  University  contractual;  students 
entitled  to  bring  damage  action  based  on  individual  determination 
of  loss  suffered  by  each  as  a  result  of  school  of  architecture's 
losing  its  accreditation); 

Lowenthai  v.  Vanderbilt  University ,  No.  A-8525  (Tenn. Chancery  Ct., 
^Davidson  County,  Memorandum,  Aug.  15,  1977,  Order,  Aug.  29, 
1977)  (Clearinghouse  No.  22,686A,B)   (university,  having 
accepte^j^doctoral  students  into  a  program,  had  contractual 
obligation  to  provide  the  resources  necessary  to  provide  high 
quality  academic  training  resulting  in  an  academically 
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respectable  doctoral  degree  which  may  be  earned  upon 
satisfaction  of  reasonable,  consistent  standards  and 
procedures;  collapse  of  program  in  this  case  breached 
that  obligation) . 

In  dealing  with  contract  claims,  one  is  sometimes  faced  with  very 
broad  clauses  written  in  by  the  school  which  give  it  the  right,  e.g., 
to  dismiss  any  student  at  any  time  for  any  reason.     Such  clauses  can  be 
attacked  using  traditional  contract  law  principles  under  ^^ifeich  certain 
clauses  are  regarded  as  unenforceable  —  either  because  th^  are 
unconscionable  or  unreasonable,  and  therefore  contrary  to  ^^lic  policy, 
or  because  they  are  the  result  of  "adHesion"  contracts,  in  which  the 
bargaining  power  of  the  two  parties  are  too  unequal.     King  v.  American 
Academy  of  Dramatic  Arts,  supra,  is  one  of  the  few  school  cases  to 
recognize  and  address  this  issue.     See  also:  - 

Note,  Private  Government  on  the  Campus  —  Judicial  Review  of 
"student  Expulsions,  72  Yale  L.J.  1362  (1965); 

In  re  Blackman  v.  Brown,  419  N.Y.S.2d  796  (Sup.Ct.  Ulster  County, 
.1978)   (commitment  made  by  student  and  parent  not  to  skip 
any  more  classes  could  not  be  relied  upon  as  a  contract  to 
enforce  rule  removing  student  from  class  since  rule  is 
contrary  to  public  policy  as  embodied  in  compulsory  attendance 
law) .  ■      "'  -  \  ■  . 

Cf.:  JQyner  v.  Albert  Merrill  School,  411  N.Y.S.2d  988  (Civ.Ct., 

New  York  City,  1978)   (school^ fraudulently  induced  student 
to  sign  a  contract,  knowing  that' he  was  unqualified  to 
benef it^rom  their  computer  program)  ' 
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Vir,     CHALLENGING  SPECIFIC  TYPES  OF  RULES 


DRESS  AND  GROOMING 


Legal  Theories  .  . 

Both  federal  and  state  courts  are  jlivided  concerning  the  extent  to 
xvhich  schools  may  regulate  student  dress  and  hair  styles.    The  legal 
analysis  begins  with  determining  whether  such  regulation  impinges  upon 
students'  constitutional  rights.     First  Amendment  rights  of  free  expression 
(personal  appearance  as  anvexpression  of  one's  personality.,  lifestyle,  etc.); 
substantive  rights  protecteoNas  a  liberty  under  the  Due  Process  Clause 
(choice  of  appearance  an  aspfect  of  personal  integrity  and  part  of  the 
range  of  conduct  which  the  Constitution  leaves  up  to  individuals)  j;, 
equal  protection  theories  (different  rules  applied  to  males  and  females 
or  to  students^and  other  citizens);  and  rights  of  privacy  under  the  First, 
Fifth,  Ninth,  and  Fourteenth  Amendments  (individual  freedom  to  regulate  ^ 
personal  life  in  areas  which  do  not  harm  other?)  have  been  advanced  at 
various , times  in  support  of  constitutional  rights  in  this  area. 

Whfere  courts, find  that  such  rights  are  at  stake,  then  the  school 
has  the  burden,  at  a  minimum,  of  showing  that  its  legitimate  interests  in 
the  regulation  outweigh  the  infringement  of  the  students'  rights  (and, 
in  s^me  jurisdictions,  toay  also  have  to  demonstrate  that  those  school 
interests  cannot  be  served  by  less  restrictive  means).     Where  courts  do 
not  find  that  constitutional  rights  to  choose  one's  own  appearance  are 
at  stake,  students  generally  cannot  prevail  unless  they  demonstrate  that 
the  regulation  is  arbitrary  and/or  has  no  reasonable  relationship  to 
any  legitimate,  authorized  school  function,  on  substantive  due  process 
or^  ultra  vires  gro'unds,   (See  §§VI.A  and  B.) 

The  decisions  which  have  held  that  there  is  no  constitutional  right  at 
stake,  however,  may  not  be  very  significant  at  present.     As  discussed  below, 
federal  regulations  concerning  sex  discrimination  in  education  now  prohibi^many 
of  the"  most  common  forms  of  appearance  rules.     (See  below  on  current  status). 

Circuits  Which  Recognize  an  Interest 

\  ' 

Federal  Courts  have  held  that  students  do  have  a  constitutionally  ^ 
recognizable  ititerest  (usually  as  a  liberty  interest  under  the  Due 
Process  Clause)  in  the  way  they  wear  their  hair  in: 

THE  FIRST  CIRCUIT: 

Richards  v.  Thurston,  424  F.2d  1281  (1970). 

THE  THIRD  CIRCUIT: 

Zeller  v.  Donegal,  517  F.2d  600  (1975) (en  banc) ; 
Syrek  v.  Pennsylvania,  537  F.2d  66  (1976) . 
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THE  FOURTH  CIRCUIT: 

Massie  v.  Henry,  455  F.2d  779  (1972); 

Long  V.  Zopp.  476  F.2d  180  (1973); 

Mick  V.  Sullivan,  476  F.2d  973  (1973).  ^ 

THE  SEVENTH  CIRCUIT:  ^ 

Crews  V,  Clone,  432  F.2d  1259  (1970); 
Arnold  v.  Carpenter,  459  F.2d  939  (1972) ; 

Breen  v,  Kahl,  419  F.2d  1034  (1969),  cert*  d^enied,  398  U.S.  937  (1970); 
Holsapple  v.  Woods,  500  F.2d  49,  cert,  denied,  419  U.S.  901  (1974). 

THE  EIGHTH ^CIRCUIT  : 

Bishop  V.  Colaw,  450  F. 2d  1069  (1971); 

Torvik  v.  Decorah  Conrniunity  Schools,  453  F.2d  779  (1972). 

and  in  several  state  courts  within  the  NINTH  CIRCUIT   (see  below).  The 
Court  of  Appeals  for  the  SECOND  CIRCUIT  has  not  ruled  on  a  student  hair 
case,  but  lower  and  state  courts  within  the  circuit  have  held  for  the 
^student: 

Crossen  v.  Fatsi,  309  F.Supp,  114  (D.Conn.  1970); 
Dunham  v.  Pulsifer,  312  F.Supp.  411  (D.Vt.  1970); 

Yoo  V.  Moynihan,  28  Conn. Supp. "375,  2S2  A. 2d  814  (Super. Ct.  1969); 
In  re  Vartuli,  10  Ed. Dept. Rep.  241  (N.Y.Ed.Coram'r  1971). 


Circuits  which  Do  Not  Recognize  an  Interest 

Federal  circuits  have  held  that  students  do  not  have  a  constitutionally 
recognizable  interest  in  the  way  they  wear  their  hair  in: 


THE  FIFTH  CIRCUIT: 

<  Karr  v.  Schmidt,  460  F.2d  609  (en  banc) ,  cert,  denied,  409  U.S.  989 

(1972). 

See:  Ferrara  v.  Hendry  County  School  Board,   362  So. 2d  371  (Fla.Ct. 

App.  1978)   (rule  requiring  students  to  sha^fe  upheld  as 
reasonable). 

BUT  SEE:  >  ^ 

'cs,  Lansdale  v.  Tyler  Junior  College,  470  F.2d  659  (1972)   (en  banc) 
(Karr  limited  to  high  school  and  below;  hair  regulations 
invalid  for  college  students  in  absence  of  unusual  conditions). 


THE  SIXTH  CIROTJ^: 

Gf  ell  j^^ckelman,  441  F.2d  444  (1971); 

Jackson  v.  Dorrier,  424  F.2d  213,  cert,  denied,  400  U.S.  850  (1970). 
See  also: 

Royer  v.  Board  of  Education,  365  N.E.'2d  889  (Ohio  Ct.App.  1977) 

(sufficient  evidence  that  hair  length  rules  were  necessary  to 
promote  discipline) . 
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BUT  SEE:  " 

Cordova  v.  Chonko,  3l'S  F.Supp.  953  (N.D.Ohio  1970)   (where  school 
board  gave  principal  authority  only  to  regulate  clothing  and 
cleanliness,  and  student's  hair  length  did  not  disrupt  or 
distract,  principal's  suspension  of  student  for  hair  length 
J  was  unreasonable  and  deprived  student  of  due^ process  and  fair 

treatment) ; 

McClung  V.  Board  of  Education,  346  N.E.2d  691  (Ohio  Sup.Ct.  1976) 
(refusal  to  include  student's  picture  in  yearbook  because  of 
violation  of  hair  length  rule  o^rerturned  because  "unnecessary  for 
o   the  government  bf  pupils,"  because  the  rule  did  not  specify 
^        punishment,  and  because  the  rule  was  not  evenly  applied); 
Jacobs  V.  Benedict,  39  Ohio  App.  141,  316    N.E.2d  898  (1973), 

r. 

THE  NINTH  CIRCUIT:: 

King  V.  Saddleback  Junior  College  District,  445  F.2d  932,  cert,  denied, 
404  U.S.  979  (1971).  ^  V 

BUT  SEE: 

Brees^  v.  Smith,  501  P. 2d  159  (Alaska  4972) ; 

Komadina  V.  Peckham,  13  Arizona  App.  498,  478  P. 2d  113  (1970); 
Alexander  v.  Thompson,  313  F.Supp.  1389  (CD.Cal.  1970)  (state 

legislature  has  not  authorized  school  districts  to  regulate 

dress  and  appearance;  see  §VI.A  for  discussion); 
Meyers  v."  Areata  Union  High  School  District,  269  Cal.App.2d  549, 

75  Cal.Rptr.  89  (Ct.App.  1969); 
Murphy  v.  Pocatello ^School  District,  94  Idaho  32,  480  P. 2d  878  (1971); 
Neuhaus  v.  Federico,  12  Or. App.  314,  505  P. 2d  939  (1973). 

THE  TENTH  CIRCUIT: 

Freeman  V.  Flake,  448  F. 2d  258  (1971),  cert,  denied,  405  U.S.  1032  (1972); 
New  Rider  v.  Board  of  Education,  480  ^'F. 2d  .693.,  cert,  denied,  414 

^  U.S.  1097  (1973); 
Hatch  V.  Goerke,  502  F.2d  1189  (1974). 
•BUT  see: 

Independent  School  District  No.  ^  v.  Swanson,  533  P. 2d  496  (Okla.Sup.Ct. 
1976)   (hair  rule  struck  down  as  ultra  vires  because,  although 
there  is  no  constitutional  right  to  control  hair  length,  student 
may  not  be  excluded  except  for  a  reasonable  and  necessary 
purpose;  hair  rule  not  reasonably  related  to  function  of  the 
school) . 

0 

Dress  Cases  ^ 

Dress  cases  have  been  fewer,  but  stu^nts  have  generally  prevailed 
(probably  because  most  have  been  brought  in  jurisdictions  above  which 
recognize  a  protected  interest) : 

Alexander  v.  Thompson,  supra; 

Bannister  v.  Paradis,  316  F.Supp.  185  (D.N.H.  1970it(blanket  rule 
against  dungarees  invalid); 
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Wallace  v.  Ford,  346  F.Supp.  156  (E.D.Ark.  1972)   (many  clauses  in 

V    an  elaHorate  dress  code  invalid,  a  few  tlpheld); 
Scott  V.  Board  of  Education,  61  Misc. 2d  33J,  305  N.Y.S.2d  601  (1969)  * 

(rule  prohibiting  slacks  for  female  students  invalid); 
Dunkerson  v.  Russell,  502  S.W.2d  64,  (Ky.  1973)  (rule  against  jeani  for 

female  students  upHeld);  / 
X  Johnson  V.  Joint  School  District  No.  60,  508  P. 2d  547  (Ida.  Iy3) 

(rule 'requiring  skirts  of  a  minimum  length  inyalid) ; 
In  re  Dalrymple.  5  Ed.D'ept .^lep .  113  (N.Y.Ed. Conmi'r  1966)  (rule 

prohibiting  slacks  for  female  students  invalid); 
In  re  McQuade,  6  Ed. Dept. Rep.  37  (N.Y.Ed.Coiran'r  1966)  (rule 

prohibiting  boots  for  boys  invalid); 
In  re  Johnson  and  Watkins,  9  Ed. Dept. Rep.  14  (N.Y.Ed.Comm'r  1969) 

(dress  rules  invalid  unless  they  relate  to  a  specific  valid 

educational  purpose,  such  as  health,  safety  or  full  participation 

in  school  activities); 
Matter  of  ^Scally,  16  Ed. Dept. Rep.  243  (N.Y.Ed.Comm'r  1976)  (similar 

approach  where  student  wore  cut-off  shorts  in  gym  class) . 

But  Cf: 

Fowler  v.  Williamson,  448  F.Supp.  497  (W.D,N.C.  1978)  (rejecting 

student's  due  process  challenge  to  his  exclusion  from  graduation 
ceremony  for  wearing  jeans  in  violation  of  graduation  dress  rules; 
\:ourt  held  there  was  no  due  process  interest  in  participating 
in  the  ceremony  and  did  not  address  the  issue  of  whether  dress 
is  a  protected  interest;  compare  Massie  v.  Henry,  supra, 
where  the  Fourth  Circuit  held  that  student's  hair  length  is 
part  of  the  due  process  "right  to  be  secure  in  one's  person"). 

Student-Adopted  Dress/Grooming  Codes 

Dress  codes  and  hair  regulations  which  are  invalid  do^  not  become 
valid  simply  because  they  have  been  approved  by  a  majority  of  the  student 
body.  » 

Arnold,  v.  Carpenter,  supra; 
Bishop  V.  Colaw,  supra; 

Scott  V.  Board  of  Education,  supra; 

.    In  re  Cossey,  9  Ed. Dept. Rep.  11  (N.Y.Ed.Comm'r  1969). 

Sex  Discrimination  and  Dress/Grooming  Codes 

Related  to  equal  protection  theories  concerning  personal  appearance 
is  Title  IX  of  the  1972  Education  Amendments  (20  U.S.C.  Sec.  1681), 
x^hich  bans  sexJ^discrimination  in  educational  institutions  receiving 
federal  funds.   34  C.F.R.  Sec.  106.31  of  the  accompanying  Department  of 
Education  regulations  declares: 

(b)  ,    .   .in  providiTig  any  aid,  benefit,  or  service  to  a  student, 
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a  recipient  shall  not,  on  the  basis  of  sex:   .   .  . 

(4)  Subject  any  person  to    separate  or  different  rules  of  behavior, 
sanctions,'  or  other  treatment;  - 

(5)  Discriminate  against  any  person  in  the  application  of  any 
rules  of  appearance;   .  .  . 

'  0 
Compare;  v  " 

Trent  y,  Parritt,  391  F.Supp/  171  (S.D.Miss.  1975)  '(male  h^ir  rule  not 

•in  violation  of  Title  IX;  decision  made  before  HEW  regulations 

became  effective); 
Metcer  v.  Board  of  Trustees, ^44  U.S.L.W.  2573  (Tex.Ct .Civ.App. ,  14th 

Sup. Jud.Dist. ,  June  2,  1976)   (male  hair  length  rule  not  in 

violation  of  Texas  Equal  Rights  Amendment). 

Title  iX  would  seem  to  strike  down  the  vast  majority  of  hair  and 
dress  codes,  which  generally  use  sejp^inEfte  rules  for  males  and  females. 
(Section  86.31(b)(5)  is  in  jeopai^dy  of  being  repealed  by  the  current 
administratioi).     In  such  an  event,  however,  a  challenge  might  still'be 
possible  under  the  statute  itself.) 

Racial  Discrimination  and  Dress/Grooming  Codes 

Certain  dr^ess  or  grooming  rules  which  cannot  be  justified  in  terms 
of  health  or  safety  sometimes  impact  more  heavily  on  minority  students 
because  of  cultural  differences  —  such  as  rules  prohibiting  hats  or 
forbidding  Afros.     For  discussion  of  legal  fetandaf"ds  applicable  to  such 
rules,  see  §111. A,  "Race  and  National  Origin  Discrimination." 

) 

Dress/Grooming  Rules  for  Government  Employees 

The  Supreme  Court  has  upheld  hair  regulations  for  police  officers. 
Kelly  V.  Johnson,  425  U.S.  238  (1976).     The  holding,  however,  was  explicitly 
based  upon  the  county's  needs  for  an  organizational -structure  for  its 
police  force,  and  the  court  noted  that  it  was  not  addressing  the  extent 
of  any  liberty  interest  in  personal  appearance  for  other  citizens.  This 
distinction  has  been  recognized  in  other  decisions. 

Hander  v.  San  Jacinto  Junior  College,  519  F.2d  273  (5th  Cir.  1975); 

Independent  School  District  No.  8  v.  Swanson,  supra ,  553  P. 2d  at 
500  n.3  ("it  does  not  resolve  any  issues  presented  here  as 
Kelly  concerned  only  appearance  restrictions  on  government 
Employees") .  i 
See:  East  Hartford  Education  Assn.  v.  Board  of  Education,  562  F.2d  838 

(2nd  Cir.  1977)   (en  banc)   (upholding  teacher  dress  code,  relying 
on  Kelly) . 
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Dress  Grooming  aud  Symbolic  Expression 


Regar'dless  of  whether  the  courts  in  a  particular  jurisdiction  view 
dress  or  hair  length  as  constitutionally,  protected,  it  is  clea'r  that 
students  do  have  a  constitutional  right  to  wear  buttons,  badges,  r'-mbands,  * 
and  q.ther  sjnnbols  of  expression,  subject  to  the  normal  limitations  of  t\xe 
First  Amendment.     See  §I,B.2  on  symbolic  expression.     The  line  between 
such  symbolic  expression  and  general  appearance  may  not  always  be  clear 
where  hair  style  or  items  of  clothing  —  as  distinguished  from  armbands 
or  buttons  —  are  adopted  to  express  belief  ^or  viewpoint.   "See:  ^ 

PUSH  V.  Carey,  C.A.  Nos.  73-C-2522,  74-C-303  (N.D.iy,.,  Nov.-'s,  1975) 

(Clearinghouse  No.  17,507),  revM  in  part  on  other  grounds  sub  nom. 

Piphus  V.  Carey,  545  F.24  30  (7th  Cir.  1976)   (reversed  because 
of  lower 'court's  failure  to  award  damages  to  students),  rev' d 
on  other  grounds,  98  S.Ct,  1G42  (1978)   (reversed  oxx  damages  issue) 
(where  stu^ient  was  suspended  for  refusing  to  remove  earring, 
.  which  he  asserted  was  a  symbol  of  black  pride,  court  held  that 
"the  First  Amendment  implication  of  the  .   .   .  case  also 
warrants  stricter  procedural*  safeguards"  than  would  normally 
apply  to  a  short  suspension) . 
Compare:  - 

New  Rider  v.  Board  of  Education,  supra     (where  a  hair  regulation 
was  challenged  by  Pawnee  Indian  students  who  wore  braids 
as  part  of  cultural  heritage,  the  rule  was  upheld  on  the 
grounds  that  it  was  needed  for  "instilling  pride"!);  _ 

East  Hartford  Education  Assn.  v.  Board  of  Education,  supra  (teachet's 
asserted  First  Amendment  claim  that  not  wearing  tie  was 
symbolic  expression  of  his  views  was  too  weak  to  outweigh  school's 
interest  in  regulating  employee  appearance  under  Kelly,  supra) . 
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B,     OUTSIDE  ACTIVITIES 


Under  the  ultra  vires  doctrine  discussed  in  §VI.A,  schools  can  only 
do  .that  vjhich  the  legislature  has  authorized  them  to  do,  and  any  school 
rules  must  be  related  to  carrying  out  those  functions  V7hlch  the  legislature 
has  authorized.     Courts  thus  will  generally  hold  that  any  regulation  of 
off-campus  conduct  is  irapermissable  unless  it  can  be  demonstrated  that 
the  regulation  is  essential  for  carrying  out  some  legitimate  school 
function  on-campus  or  at  school-sponsored  events.     (A  similar  result  can 
be  reached  on  substantive  due  process  grounds  See  §VI.F. )     Courts  have 
struck  dovm  off -campus  regulation  in: 

f. 

Shanley  v.  Northeast  Independent  School  District,  462  F. 2d  960, 
974-975  (5th  Cir.  1972)   ("It  should  have  come  as  a  shock  to 
the  parents  .   •   .  that  their  elected  school  board  had  assumed 
suzereinty  over  their  children  before  and  after  school,  off 
school  grounds,  and  with  regard  to  their  children's  rights  of 
^    expressing  their  thoughts;"  off-campus  literature  distribution 
not  within  the  school's  reach  here); 

Sullivan  v.  Houston  Independent  School  District ^  307  F.Supp,  1328,  1340, 
1345  n.l  (S.D.Tex.  1969)   (similar  holding); 

Murphy  v.  Board  of  Directors,  30  la.  429  (1880)   (s-'mlar  holding); 

Board  of  Directors  v.  Green,  259  la,  1260,  147  N,W,2d  8545.858  (1967) 
(dicta) ; 

Bunger  v.  Iowa  High  School  Athletic  Association^  197  N,W.2d  555  (la. 

1972)   (student  found  in  presence  of  beer  of f-campus) ; 
Howard  v.  Clark,  299  N.Y,S.2d  65,  59  Misc. 2d  327  (1969)  (criminal 

charges  of  off-campus  heroin  possession); 
Gentry  v.  Mglaphis  Federation  of ^Musicians,  Eocal  No.  ^lg  177  Tenn.  566, 

151  S.W.2d  1081  (1941)   (prohibition  on  student  bands  playing 

outside  of  school-related  events); 
Taylor  v.  Grisham,  C,A,  No ,  A-75-GA-13  (W.D.Tex,,  Feb.  24,  1975) 

(Clearinghouse  No.  14,925)   (off-campus  possession  of  marijuana}. 
Cf.:  Hoyem  v,  Manhattan  Beach  City  School  District,  139  Cal.Rptr.  769 

(Ct,App,  1977)  .("a  school  district  has  no  duty  to  supervise  or^.^..,.,^ 

provide  for  the  protectio^n  of  pupils  betx-zeen  home  and  school 

unless  it  has  undertaken  to  provide  transportation*'); 
Qglesby  v.  Seminol.'e  County  Board  of  Public  Instruction,  328  So. 2d  515 

(Fla.Ct.App. ,  4th  Dist.,  1976)   (school  board  not  liable  for  injury 

inflicted  on  student  on  the  way  home  from  school  by  another 

student  who  had  been  suspended) ; 
Walters  v.  State  Board  of  Education,  1977  N. J.Sch.L.Dec.  854  (N.J.Ed. 
^       Comm'r.  1977)   (school  boards  have  no  authority  to  provide  for 

safety  of  children  in  reaching  school;  such  responsibility 

belongs  to  municipal  authorities). 
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But  see: 

KrasnQW    v,  Virginia  Polytechnic  Institute  and  State  Jniveri sty, 
551  F.2d  591  (4tli  Cir.  1977)   (university  can  determine  that 
illegal  possession  of  drugs,  both  on-  and  off-campus,  is  detrimental 
to  university) ; 

Fenton  v.  Stear,  423  F.Sirpp.  676  (W.D.Pa.  1976)  (upholding  punishment 

of  student  for  using  "fighting  words"  to  teacher  outside  of  school); 
Braesch  v.  DePasquale,  265  N.W..2d  842  (Neb.  1978)   (upholding  exclusion 
from  interscholastic  athletics  for  violating  rules  prohibiting 
team  members  from  drinking  or  using  drugs);  • 
McLean  Independent  School  district  v.  Andrews,  333  S.W.2d  886  (Tex. 

Civ.App,  1960)   (regulation  of  student  driving  car  to  school  upheld). 
But  cf . :  "  ' 

Commonwealth  v.  Holderman,  425  A, 2d  725  (Pa. Super.  1981)  (state 
statutes  held  to  permit  campus  police  to  pursue  off-campus 
and  arrest  for  drunken  driving  student  whom  they  observed 
commit  illegal  turn  on  campus). *  »   «  * 

Compare:       .  - 

Abremski  v.  Southeastern  School  District  Board  of  Directors, 
.421  A. 2d  485  (Pa. Comm.  1980)-^iipfhplding  regulation  of  \ 
conduct  on  school  bus). 

Under  this  general  view,  restrictions  on  students'  social  activities 
have  been  found  ultra  vires :  , 

Dritt  V*  Snodgress,  66  Mo.  286,  27  Am.R.  343  (1877)  (dicta); 
State  V.  Osborne,  32  Mo.App.  536  (1888); 
Hobbs  V.  Germany,  94  Miss.  469,  49  So.  515  (1909). 
But  see : 

Mangum  V.  Keith,  l47  G^^  605,  95  S.E.  1  (1918)  (such  restrictions 

permissable  where  linfffced  to  that  necessary  to  assure  perfoi;mance  v 
of  studies) ;  » 

Texas  High-  School  Gymnastics  Association  v.  Andrews,  532  S.W.2d 

142  (Tex.Civ.App.  1976)  (upholding  rul-C^against  team  members' 
practicing  x^ith  or  takings  lessons  from  a  private  club); 

Cases  upholding  athletic  eligibility  rules  which  limit  outside 
athletic  competition,  listed  under  "Membership  Rules"  irf 
§I.B.6j  ^^Freedom  of  Association*" 

Another  'related  line  of  cases  have  found  that  regulation  of  students' 
personal  lives  is  beyond  the  scope  of  school's  authority.     See,  for 
example,  the  cases  involviiig  marriage,  pregnancy,  and  motherhood  cited  in 
§VII,fc 

« 

Cf .     McClung  V.  Board  of  Education,  346  N.E.2d  691  (Ohip  1976)  (school 

failed  to  demonstrate  that  any  valid  educational  purposes  were 
served  by  grooming  guidelines  governing  pictures  in  student 
yearbook,  particularly  where  yearbook  was  distributed  after 
graduation).  , 
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On  the  other  hand  some  courts  have  held  that  certain  college 
'rul*es  concerning  dormitories  serve  a  valid  educational  or  institutional 
-  purpose / 

Prostrollo  v.  University  of  ..S<^tb  Dakota,  507  F-2d  775  (8th  Cir, 
1974)   (requiring  siflt^^e  freshman  and  sophmores  to  live  in 
\  dormitories);     •     ,  * 

»Bynes  v.  Toll,  512  F,2d  252  (2nd  Cir,  1975)   (barring  children  of 

Q  married  s'tudents  from  housing  not  designecf  for  children); 
Futrell  v>  Ahrens,  540  P,2d  214  (N.M*  1975)  (barring  opposite  sex 
from,  dorm  bedrooms  where  students  not  required  to  live  in 
the  dormitories),  ; 

For -^further  discussion,  see:  Center  for  Law  and  Education,  The  Constitutional 
Righus  of  Students,  11-12  (1976),  See  also:  cases  concerning' fraternities,  . 
sororities,  etc>,  discussed  in  the  membership  portion  of  §I.B,6,  "Association 
--Student  Organizations." 

ft 

l^ile  some. of  the  case  law  seems  to  allow  regulation -of  off-campus  ^ 
activity  where  related  in  some  way  to  the^'school '  s  function,  the  line 
is  a  difficult  one  to  draw  and  should  best  be  avoided.     Virtually,  any  * 
aspect  of  a  sf:udent's  outside  life  can  in  one.  way  or  another  be  related  tp 
his/her  functioning  in  school,  allowing  the  dangerous  •{possibility  of  the 
school*' s  attempting  to  regulate  home  activities—  from  friendships^  tele- 
vision viewing,  and  diet,  to  child-rearing  patterns  and  use  of  family  ^' 
income.     From  this  viewpoint,  any  regulation  of  student  conduct  outside 

of  school-sponsored  act^^vities  whatsoever  should  be  prohibited.  ^  v 

■  ^• 
Such  an  approach  raises  questions,  about  athletic  training  rules. 
Compare  Bunger,  supra    with  Braesch,'  supra.      Under  the  approach  suggested 
here,  students  shofild  ixot  be  punished  (including  restrictions  on  extra- 
curricular participation)^f or  failing  to  comply  with  orders  or  regula- 
tions concei:ning  home  , diet,  slee'p,  etc.     Instead,  students  could  b'e 
restricted  solely  for  failing  to  meet  actual  on-campus  performance 
requirements  at  the  school-sponsored  activity  itself^  where  re'^ason^bly 
related  to  the  activity  —  for  instance,  a  requirement  that  a  student 
be  in  a  certain  Weight  class  for  wrestling  (rather  than  a  home  diet   '  « 
requirement)  or  a  s^^stem  of  selecting  ^tudeuts  for  play  on  the  basis 
of  ability  to  perform,  so  that  students  who  are  not  sufficiently  alert 
'  or  in  good  shape  will  find  themselves*  \>p.ncbed  (rather  than  requiring 
students  to  get  a  certain  amount  of  sleep).  ^  Coaches  could  then  issue 
training  recommendations  (concerning  sleep,  diet,  etc.)  as  the^  recommended 
x^ray  of  getting  into  the  physical  shape  needed  to  meet  the  performance 
requirements.      ;  -  ,^ 


C,     MARRIAGE,  PARENTHOOD,  PREGNANCY 


Federal  Title  IX  ReRulatlotis  "  . 

Federal  regulations  issued  by  the  Department  of  -  Education  to  implement 
Title  IX  of  the  1972  Education  Ainendments  (20  U.S.C.  §1681)     now  provide 
substantial  protection  for  students  who  are°  married,  pregnant,  or  parents. 
34  C.F.R.  §106.40  of  the  regulations,'^  which  apply  to  all  educational 
institutions  receiving  federal  funds,  states: 

,  Marital  or  Parental  Status^ 

''(a)     Status  generally.    A  recipient     [of  federal  financial  assistance], 
shall  not  apply  any  rule  concerning  a  student's  actual  or  potential  , 
parental,  family,'  or  marital  status  which  treats  students  differently 
on  the  basis  of  sex.  »  *  ' 

"(b)    Pregnancy  and  related  conditions.     (1)  A  re^cipient  shall  not 
discriminate  against  any  student,-  or  exclude  any  student  from  its 
education  program  or  activity ,  including  any  class  or  ebctracurricular 
activity,  on  the  basis'  of  such  student '  s- pregnapcy,  childbirth,  false 
pregnancy,  terminati^xx  of  ^egnancy  or  recovery  "therefrom,  unless  the 
student,  requests  voluntarily  to  particiijate  .in  a  separate  portion  of 
the  program  or  activity  of  the  i;ecipient. 

"(2)  '  A  recipient  may  require  such  a  studqnt  to  obtain  the  certification 
pf  a  physician  that  "the  student  is  physically  and  lemo-tionally  able 
to  continue  participation  in  the  normal  education  program  or  activity  so 
long  as  such  a  certif  ic  tion  is  required  of  all  students  o'f  other 
physical  or  emotional  conditions  requiring  'the  attention  of  a  physician. 

"(3)*  A  recipient  which- operates  ^a  portion  of  .its  education  program 
or  activity  separately  for  pregnant  students,  admittance  to  which  is 
completely  voluntary  on  the  part  of  ,the  studeiit  as,^provided  in. paragraph 
(b)(1)  of  this  section  shall  ensure  that  the  'instructional  program  in  ^ 
the  separate  program  is  comparable  to  that  offered  to  non-ijtegnant 

students.  .  *     ,  .  - 

"  (4)    A  recipient  shall  treat  pregnancy-,  termination  of  pregnancy  and 
recovery  .therefrom  in ^ the  same  manner  and  under  the  same  policies  as  any 
other  temporary  disabij.ity  with  respect  to  -any  medical  or  hospital 
benefit,  service,  •^lan  o¥  policy  which  such  recipient  administers, 
operates,  offers,  or  participates  in  with- respect  to  students  admitted 
to  the  recipient's  educational  program  or  activity^.  •    \  " 

"(5)     In  the  ^case  of  a  recipient  which  do^es  nqt^maintain  a  leave 
policy  for  its  students,  or  in  the  case  of  a  student' who  does  not 
otherwise  qualify  for  leave  under,  such  a  policy,  a  recipient  shall- 
treat  pregnancy,  childbirth,  false  pregnancy,  "teriuinal^ion  of  pregnancy 
and  recovery  therefrom  as  a  justification  for  a  leave  of  absence  for  so 
long,  a  period  of  time  as  is  deemed  medically  necessary  by  tte  .student  s 
physician,  at  the  conclusion  of  which  the  student  shall  be  reinstated  to 
the  status  which  she  held  when  the  leave  began'."  ,     •  ,  „ 
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Court  Cases 

Court  cases  both  prior  to  and  subsequent  to=>  the  Title  IX  regulations 
have  consistently  upheld  (under  substantive  due  process,  equal  protection, 
or;  ultra  vire6  doctrines  —  see  §VL)  the  rights  of  students  who  are 
married,  pregnant  or  parents  to  full  participation  in  all  school  activities 

Marriage     .  '         ,  *  * 

^Courts  consistently  hold  that  students'  rights  to  participate  in 

school  activities  cannot  be  resti^icted  because  of  marriage. 

■  ■■  ^  . 

'    Holt  V.  Shelton,  341  F.Supp.  821  (M.D.Tenn.  1972)   (exclusion  from 
.   .  extracurricular  activities  unconstitutional); 
Davis  V.  Me^k,  344  F^Supp.  298  (N.D.  Ohio  1972)  (same); 
Koran  v.^  School  District;  #7,  Yellowstone  gounty,  350  F.Supp.  1180 

(D.Mont.  1972),  (prelitninary  injunction  agaii^st  barring  married 

student  frpm  foo}:tiail  te^m)  ;  - 
Romans  v.  Crensha'W,  354^F.Supp.  868  (S.D.Tex.  1972Xx<exclusioh  from 

non-athletic  extracurracular  ^activities  unconstitutional) ; 
Hollon  V.  Mathis  Independent  School  District,  358  F.Supo.  1269 

(S.D.Te:^^.  1973) ,  vacated  for  ^^ootness ,  491  F.2d  92  (5th  Cir. 

1974)   (temporary  i;estratning  order  against  exclusion  from 

interscholast^c  athletics) ; ♦ 
.  O'Neill  V.  Dent,  364  F.Supp.  565  (E.D.N.Y.  1973)   (exclusion  from 

maritime  academy  unconstitutional); 
Regina  J.  v.  English,  infra; 

Hill  V.  -Johnson,  c.A.  No . "  77-51-MA&  (M.D.Ga.,  Sept.  14,  1977) 
(Clearinghouse* No.  22,612A,B)   (requiring  students  who ^ are 
married',  pregnant,  or  patents  to  attend- a  separate  school 
with  more  limited  f acil^.ties course  offerings*,  and  .teachers 
held  unconstitutional)'; 

Stonts  V,.  School  'Board  of  Calhoun  County,  C.A.  No.  MCA-78-0251  (N.D.Fla 
Consent  Judgment,  12/8/78)   (Clearinghouse  No.  25,214D)^  (policy 
of  excluding  mairried  or  pregnant  students  a^d  female  st'udents 
with  ^childiren  out  of  wedlock.  £rom  regular  high  school  program,  '  * 
although  permitting  them  to  at tend ^evening  adult  program  with 
more  limited  curriculem,  violates  Fourteenth  Amendment  and 
Florida  statute);  ^  •        '  ' 

Beeson  v.^ Kiowa  County  School  District  RE-1 ,  567  P^Zd  801  (Colo.Ct. 
App.  1977)   (exclusion -of  married,  student's  from  extracurricular 
*      ;  activities  unconstitutional);.  ,  ,  V 

Indiana  High  School  Athletic  Association^ v.  Raike,  329  N.E.2d  6o^  . 
(Ind.Ct.App.  1975)   (same).         .     '  \  '  / 

Cf -  :  Street  v.  Cobb  County  School  District,  5.20  F.Supp.  1170  (N.D.Ga.         •  . 
1981)   (denial  of  equal  protection  to  expel  high ^schoJ^l 
student  for  living  with  boyfriend  when  school  permitted 
married  students  and  pregnant  students  to  attend).' 


Parenthood 


Recent  case  law  makes  it  clear  that  students  may  not  be  rfe^tricted  in 
their  participation  in  school  activities  l>^cause  they  are  parents.' 
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'     Perry  v.  Grenada  Minlcloal  Separate-  School  District.  300  F.Supp.  748 

 (N.D.Miss.  1969)  (exclusion  of  unwed  mothers  from  school 

unconstitutional);  ,  u  c  ,,,, 

Shull  V.  Columbus  Municipal  Separate  School  District,  338  t.Supp. 

1376  (N.D.Miss.  1972)   (same);  ^        ,  tqton 

Farley  v.  Reinhart.  C.A.  No.  15569  (N.D.Ga.     Jan.  10,  1972)  .  ^ 

 (exclusion  of  unwed  mothers  from  day  school  unconstitutional), 

Retina  J.  V.  English,  C.A.  No.  75-616  (D.S.C,  consent  decree,  Aug  1, 
1975)   (school  district  agrees  that  exclusion  of  unwed  mother  from 
frdm  regular  high  school  program  violates  due  process  and  equal 
protection  clauses.  Title  IX,  and  state  constitution;  students 
who  are  married,  pregnant,  or  parents  are  to  be, admitted  to 
school  without  restriction  and  with  the  same  rights  and 
responsibilities  as  all  other  students;  school  is  to  remove 
reference  to  pregnancy  or  unwed  motherhood  from  plaintitt  s 
records) ; 
Hill  V*  Johnson,  supra; 

StnnP  V.  Sch^  Board  of  Calhoun  County,  su£ra. 
see:  InH.ew.  v.  Drew  Municipal  SeparateZsjhjgMstri^,  507^-2d  611 
  (t;t-v,  r-ir.  1975^).  cert,  dismissed,  425  U.S.  559  (ly/b)  (.rule 

against  employing  unwed  parents  unconstitutional); 
Dike  V.   School  Board,  650  F.2d  783  (5th  Cir.  1981)  (teacher  who  wished 
 ES~b^^astfeed  her  child  during  free  perio;!'  in  privacy  at  school 

had  fundamental  oersonal  liberty  internal  or  privacy  right  which 

could  be  restricted  only  by  regulations  narrowly  tailored  to 

serve  onlv  sufficiently  important  state  interests); 
Lewis  V.  Delaw'are  State  College,  455  F.Supp.  239  (D.Del.  1978) 

(dismissal  of  dorm  'director  for  unwed  pregnancy  arbitrary  in 

violation  of  substantive  due  process) ; 
New  Mexico  State  Board  of  Education  v.  Stoudt,  571  P. 2d  1186 

(N.M.  1977) (teacher  dismissal  arbitrary  and  unreasonable). 

'   '  Pifegnancy 

In  addition  to  the  Title  IX  prohibition^  against  discrimination  on 
the  basis  of  pregnancy,  courts  have  found  exclusion  from  school  activities 
on  the  basis  of  pregnancy  to  illegal  on  other  grounds. 

■     Ordway  v.  Har graves,  323  F.Supp.   1155  (D.Mass.  1971)   (exclusion  of 
unmarried  pregnant . student  illegal); 
In  re  Anonymous,  C.A.  No.  3624-N  (M.D.Ala.,  bench  ruling.  Mar.  21,  1972) 

(exclusion  of  pregnant  student  unconstitutional) ; 
Reglna  J.  v.  English,  supra; 
Hill  V.  Johnson,  supra; 

Stone  V.  School  Board  of  Calhoun  County,  supra ; 

NuCt  V.  Goodland  Board  of  Education,  128  Kan.  507,  278  P.  1065  (1929) 

(exclusion  of  unmarried  pregnant  student  illegal) ; 
In  re  Murphy,  11  Ed. Dept. Rep.  IB'O  (N.Y.S.Ed.Comm'r  1972)  (Clearinghouse 
No.  7289)   (exclvfslon  of  pregnant  stud-ent  from  graduation  ceremonies 
arbitrary  and  unreasonable) . 
Cf.;  -Cleveland  Board  of  Education  v.  LaFleur,  414  U.S.  632  (1974)  (school 
~       system's  rules " concerning  mandatory  maternity  leave  for  teachers 
'   ■   violate  due  process  clause); 
Sfcreet  v.  Cobb  County  School  District ,•  sui>ra. 
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Pregnant  students  also;; have  the  additional  rights  granted  undq|* 
Title  IX  regulations,  reproduced  above,  such  as  the  right  to  a  leave  of 
absence  if  deemed  medically  necessary  by  the  student's  doctor  and  the 
right  to  a  comparable  instructional  program  if  any  separate  program  is  ' 
offered  for  pregnant  students  (which  must  be  purely  voluntary  for  students),  j 

Further,  some  students' who  are  pregnant  may  be  protected  by  laws  concerning 
students  with  special  needs  —  not  in  the  sense  that  they  should  be  treated 
as  handicapped,  but  rather  in  the  sense  that  (a)  they  may  be  entitled  to 
additional  services  ,to  insure  ^that  the'ir  educational  program  does  not  suffer 
as  a  result  of  the  pregnancy  or  any  ^related  health  problems  and  (b)  they  ^ 
are  protected  by, those  laws  from  discrimination  resulting  from  being  per- 
ceived or  treated  as  if  they  were  handicapped.     If  pregnant  students  are 
included  within  the  definition  of  "handicapped  persons"  under  Section  504 
of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  Sec.  794)  and  "handicapped 
children"  under  the  Education  for  All  Handicapped  Children  Act^  (20  U.S.C. 
Sec.  1401  et  seg. ) ,  then  they  are  entitled  to  all  protections  of  those 
acts  concerning  equal  treatment,  non-discrimination,  provision  of  services 
necessary  to  meet  their  special  needs  in  providing  a  full  education,  and 
integration  into  a  regular  program  to  the  greatestexi^nt  practicable. 
Under  the  Education  for  All  Handicapped  Children  Act  regulations, '34  CF.R. 
§300.5, 

(a)  .    .   .  '"'handicapped  children"  means  those  children'' evaluated  in 
accordance  with  §§300.530-300. 5 J4  as  being  .   .   .  other  health 
impaired,   .   .   .  who  because  of  those  impairments  need  special  education 
and  related  services.   ,   ,   ,  •  ^ 

(b)  (7)  "Other  health  impaired"  means  limited  strength,  vitality  or 
alertness  due  to  chronic  or  acute  health  problems  such  as  a  heart 
condition,  tuberculosis,  rheumatic  fever,  nephritis,  asthma,  sickel 
cell  anemia,  hemophilia,  epilepsy,  lead  poisoning,  leukemia, . or 
diabetes,  which  adversely  affects  a  child's  educational  performance. 

Under  the  section  504  regulations,  34  CF.R.  §104.3, 

■       .,  ''^  ♦  , 

(j)  "Handicapped  person."  (1)  "Handicapped  perspn"    ..means  aily  person 
who  (i)  has  a  physical  or  mental  impairment  which  substantially  limits 
one  or  more  major  life  activities  [including  "learning"],   (ii)  has  a 
record  of  such  an  impairment,  or  (iii)  is  regarded  as  heaving  such  aix 
impairment.  ,  (2)  As  used  in  paragraph  (j)(l)  of  this  section  the  phrase: 

(1) "Physical  or  mental  impairment"  means  (A)  any  physiological 
disorder  or  condition,  cosmetic  disfigurement ,  or  anatomical  loss 
affecting  one  or  more  of  the  following  body  systems:  neurological; 
muscoloskeletal;  special  sense  organs;  respiratory ,y  including  speech 
organs ;  cardiovascular;  reproductive;  digestive;  genito-urinary ; 
hemic  and  lymphatic;  skin;  and  endocrine;  or  (B)  any  mental  or 
psychological  disorder.  ... 

(iv)  "Is.  regarded  as  having -an  impairment" *means  (A)  has  a  physical 
^         or  mentaj.  impairment  that  does  not  substantially  limit  major  life 
activities  but  that  is  treated  by  a  recipient  as  constituting  such 

4 
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a  limit;ation;   (B)  has  a  physical  or  mental  impairment  that  substantially 
limits  major  life  activities  only  as  a  result  of  the  attitudes  of 
others  toward  such  impairment;  or  (C)  has  none  of  the  impairments 
defined  in  paragraph  (j)(2)(l)  of  this  section  but  is  treated  by  a 
recipient  as  having  such  an  impairment.  „ 

Pregnant  students  nay  also  fall  witHin  the  definition  of  special 
needs  in  certain  state  special  education  laws.     See,  for  example,  North 
Carolina  General  Statutes  115-363.     Cf.  the  Massachusetts  special 
education  statute  and  regulations,  which  .provide  for  a  home  or  hospital 
pro|3;ram  for  any  student  who  will  b'e  out  of  school  for  more  than  fourteen 
days  for  medical  reason^g"^  if  the  absence  will  be  less  than  sixty  days, 
the  student  need  only  obtain  a  statement  ftom  her  own  physician  and  need 
not  go  through  the  regular  special  education  procedure.  Massachusetts 
State  Department  of  Education,  Chapter  766  Regulations,  §502.7.     All  of 
7)  these  laws  must, > of  course,  be  read  so  as  not  to  conflict  with  the 

rights  guaranteed  by  Title  IX. 

Note"  that  126  school  districts  reported!  to  the  Office  of  Civil 
Rights  on  their  1980  OCR  survey  that  they  had  policies  which  required 
pregnant  students  and/or  students  recovering  from  childbirth  to  attend 
separate  programs  as  a  substitute  for  regular  programs,  despite  the 
clear  Title  IX  prohibition  against  such  mandatory  programs.  (Department 
of  Education,  Office  for  Civil  Rights,  1980  Elementary  and  Secondary 
Schools  Civil  Rights  Survey,  National  Summary  of  Reported  Data,  Table  2, 
page  7,) 
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D.     OFFENSES  RELATED  TO  NON- SCHOOL  LAWS 


RULES  WHICH  DUPLICATE  OTHER  CIVIL  OR  CRIMINAL  LAWS 


School  codes  often  contain  rather  indiscriminite  ^lists  of  offenses 
which  are  also  prohibited  by  criminal  law.     Such  duplication  is  not 
considered  ^'double  jeopardy"  under  ,the  Fifth  Amendment,  since  school 
disciplinary  action  is  not  considered  "criminal"  for  purposes  of  the 
double  jeopardy  clause.     See  for  example,  Clements  v.  Board  of  Trustees, 
585  P. 2d  197  (Wyo.  1978).     Nevertheless,  it  can  be  argued,  under 
substantive  due  process  or  ultra  vires  concepts     (see  §VI) ,  that 
duplication  is  permissable  only  when  the  school  has  some  independent 
legitimate  interest  which  is  not  adequately  protected  by  the  existing 
laws.  /  *  ' 

In  hp^Lding  that  a  search  of  a  student's  room  at  New  Hampshire 
Technical  Institute  was  illegal,  the  court  in  Morale  v.  Grigel,  422  F.Supp. 
988,  997^-98  (D.N.H.  1976)  made  a  similar  point: 

/     NHTI,  as  part  of  New  Hampshire's  university  system,  has  a 
primary  interest  in  maintaining  and  promoting  an  educational 
atmosphere.  While  the  schpol  also  has  a  "legitimate  interest  in  pre- 
venting disruption  on  the  campus,"  Healy  v.  'James,  supra,  408  U.S. 
at  184,  92  S.Ct.  at  2348,  its  interests  are  limited  by  its  function 
as  an  educational  institution.    A  college  cannot,  in  this  day  and 
age,  protect  students  under  the  aegis  of  in  loco  parentis  authority 
from  the  rigors  of  society's  rules  and  laws,  just  as  it  cannot, 
under  the  same  aegis,  deprive  students  of  their  constitutional- 
rights.     Therefore,  the  legitimacy  of ^ the  interests  protected  by 
any  particular  rule  or  regulation  of  NHTI  must  be  measured  against 
^    its  functioning  as  a  pedagogical  institution.  ... 

In  this  case,  the  school  officials  conducted  a  search  of  a 
student's  dormitory  room  ostensibly  looking  for  stolen  goods.  I 
need  not  address'  the  issue  of  whether  a  search  for  illegal  drugs  is 
a  reasonable  exercise  of  a  university's  supervisory  authority 
because  I  find  thar a  search  for  stolen  property  is  not.  Defen- 
dants have  not  conAnced  this  court  that  NHTI  has  a  clearly  distin- 
* guishable  and  separate  educational  interest,  nor  one  that  is  not 
already  served  by  the  penal  statutes  of  this  state.   ...  I  note 
^    that  the  New  Hampshire  State  Board  of  Education  has  already  par- 
tially adopted  this  standard  in  its  policies  concerning  student 
off-campus  activities:  *  y 
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Where  activities  of  students  off-campus  result  in-violation 
of  law  and  interrogation  by  investigators    the  institutes 
should : 

"      5'c   -^c   :'c  -A* 

2.      Not  duplicate  the  function  of  general  laws  unless  the 
institute's  interests  as  an  academic  community  are  distinctly 
and  clearly  involved. 


In  summary,  I  rule  that  a  check  or  search  of  a  student's 
dormitory  room  is  unreasonable  under  the  Fourth  Amendment  unless 
NHTI  can  show  that  the  search  furthers  its  functioning  %s  an  educa- 
tional institution.    The  search  must  further  an  interest  that  is 
separate  and  distinct  from  that  served  by  New  Hampshire's  criminal 
law. 

See  also:  -  /  . 

Smyth  V.  Lubbers,  398  F.Supp.  777,  790  (W.D.Mich,  1975)   ("the  College 
has  not  established  that  obedience  to  the  drug  laws  and 
regulations  is  so  crucial  to  the  performance  of  its  educational 
function  that  extraordinary  means  of  enforcement  must  be  allowed"); 

Board  of  Education  of  Long  Beach  Unified  School  District   v.  M. , 
566  P.  2d  602  (Cal.  1977)   (teacher  dism.issal); 

Taylor  v.  Grisham,  C.A.  No.  A-75-CA-13  (W.D.Tex.,  Feb.  24,  1975) 
(Clearinghouse  No-  15,925  ("automatic"  permanent 
suspension  rule  for  drug  use  is  invalid). 

But  cf.:  "        "        .  / 

?     Caldwell  V.  Cannady,  340  F.Supp.  835,  840  (N.D^Tex.  1972), 


'  2,     RULES  WHICH  ALLOW  PUNISHMENT  FOR  ARREST  OR  CONVICTION 


In  the  section  above,  the  issue  is  rules  which  read'  the  -^^me,  or 
cover  the  same  offenses,  as  other  state  or  federal  law.     The  issue  in  this 
section,      on  the  other  hand,  is  school  rules  which  state  that  a  student 
may  be  subjeicted  to  school  discipline  for  being  accused  or  convicted 
of  violation  of  criminal  law.     In  addition  to  the  problems  discussed 
above,  such  rules  are  improper  in  that  the  school  must  bring  its  own 
independent  judgment  to  bear  on  the  evidence,  judged  under  its  own  standardi 
which  are  based  on^  the  educational  needs  of  the  institution,  rather  than 
automatically  ratifying  .the  judgment  of  an  external  body  acting  in  the  name 
of  laws  which  have  different  ends..  See: 
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Soglin  V.  Kauffman,  418  F.2d  163,  168  (7th  Cir.  1969);, 

Paine  v.  Board  of  Regents,  355  F.Supp.  199,  204  (W.D.Xex.  1972),  aff 'd, 

474  F.2d  1397  (5th  qir.  1973); 
Taylor  v,  Grisham,  supra; 

In  re  Rodriguez,  8  Ed. Dept. Rep.  214  (N.Y.Ed.Comm'r  169), 


Cf.:  BrowH  v,>  Board  of  Education  of  Tipton  County,  C.A.  No.  79-2234-M 


CW.D.Tenn.,  5/3/79)   (Clearinghouse  No.  ^29,964H)  (preliminary 
injunction  against  suspensions  based  solely  on  juvenile  court 
'   charges;  school  must  provide  hearing  to  establish  that  student 
poses  danger  to  persons  or  property  in  the  school  or  po3es  an 
ongoing  threat  of  disrupting  the  academic  process); 
Vincent  v.  Payne,  C.A.  No.  80-C-1165-S  ("N. D.Ala.  9/6/80) 
(Clearinghouse  No.  31,325B)   (preliminary  injunction, 
substantial  probability  that  policy  denying  state  college 
admission  to  applicants  who  are  subject  to:  criminal  charges  ^ 
not  yet  brought  to  trial  or  are  convicted  felons  released 
on  parole  or  probation  would  be  found  to  deny  due  process 
and  equal  protection). 

Compare: 

Krasnow  v.  Virginia  Polytechnic  Institu^te,  551  F.2d  591  (4th  Cir.  1977). 

The  harm  is  compounded  when  the  school  action  is  based-only  on  an 
accusation  or  indictment     rather  than  a  conviction.  See: 

Howard  v.  Clark,  299  N.Y.S.2d  65,  59  Misc. 2d  327  (1969); 
Wong  V.  Hayakawa,  464  F.2d  1282  (9th  Cir.  1972); 
Brown  v.  Board  of  Education,  supra; 
Board  of  Education  v.  M. ,  supra; 

Devore  v.  Board  of  Education,  11  Ed. Dept. Rep.  296  (N.Y.S.Ed.Coram'r  1972) 

A  student  may  be  ..held  responsible,  on  the  other  hand,,  for  example, 
for  work  or  other  academic     obligations  missed  during  the  period  that 
'he/she  is  under  arrest.     This  must,  however,  be  done  on  a  non-discriiAinatory 
basis,  and  the  arrested  student  must  be  treated  in  the  same  manner  as 
other  absent"  students,  for  example,  in  terms  of  opportunity  to  make  up 
missed  work.     See  Woods  v.  Wright,  334'F.-2d  369,  375  (5th  Cir.  1964). 
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E,     CONDITIONS  BEYOND  THE  STUDENT CONTROL" 

School  disciplinary  action  sometimes  punishes  students  for  things 
which  are  not  "their  fault."    This  ..can  take  a  variety  of  forms,  such  as: 

—Punishing  the  student  for  unintentional  acts,  such  as  accidental 
breakage  of '  equipment ,  or  disciplinary  action  for  getting  wrong 
answers  on  a  test; 

--Punishing  the  student  for  conduct  related  to  his/her  handicap; 

—Punishing  the  student  for  conditions  caused  by  the  school,  such 

as  "disruptive"  behavior  which  in  fact  has  been  provoked  by  racially 
discriminatory  practices  or  by  the  school Vs  failure  to  meet  the 
educational  needs  of  a  handicapped  or  bilingual  student: 

 Punishing  the  student  for  aptions  of  other  students,  such  as 

punishing  an  'entire  class  for  the  actions  of  one  unknown  student  or 
punishing  a  student  for  constitutionally  protected  expression 
because  of  the  disruptive  reactions  of  other  students; 

—Punishing  the  student  for  actions  or.  inaction  of  his/her  parents, 
such  as  suspending  the  student  until  the  parent  comes  to  school, 
or  punishing  the  student  for  non-payment  of  fees  which,  assuming 
the  fees  are  legal  in^the  first  place,  are  really  the  parent's 
debt.  / 

These  actions  are  generally  illegal  under  a  variety  of  theories,  most 
notably  (a)  they  constitute  punishment  in  the  absence  of  personal  guilt, 
•  in  violation  of  a  fundamental  substantive  due  process  right,  and  (b)  they 
are  arbitrary,  capricious,  and  irrational,  and  therefore  both  ultra  vires 
and  violative  of  substantive  due  process.     (See  §VI.A  and  B.)  Additionally, 
particular  forms  of  such  discipline  may  violate  the  First  Amendment  (§1), 
federal  laws  protecting  handicapped  students  (§111. C),  and/or  the  Equal 
Protection  Clause  (§VI.C). 

A  leading  case  in  this  area  is  St.  Ann  v.  Palisi,  495  F.2d  423 
(5th  Cir.  1974),  where  the  court  held  that  it  was  a  denial  of  substantive 
due  process  to  suspend  a  student  and  transfer, her  to  another  class 
because  her  mother  had  struck  her  teacher.     Tlie  school  attempted  to 
justify  its  decision  as  a  non-punitive .response  to  the  problems  which 
the  incident  created  for  the  teacher-student  relationship  and  the 
teacher's  disciplinary  control  over  the  rest  of  the  class.     The  court 
rejected  these  arguments  and  held  that  the  action  violated  the  individual 
student's  right  to  be  punished  only  on  the  basis  of  personal  guilt. 
"Traditionally,  under  our  system  of  justice  punishment  must  be  founded 
upon  an  individual's  act  or  omission,  not  from  his  status,  political 
affiliation  or  domestic  relationship."    Id.  at  425.     Further,  "a  state 
cannot  punish  innocent  membership  in  a  group  without  regard  for  the  ^ 
accused's  knowledge  of  the  nature  of  the  group."    I^.  at  426. 

*A  Supreme  Court  decision  issued  as  this  book  went  to  press  has  given 
renewed  strength  to  the  principles  discussed  throughout  this  section. 

Plyler  v.  Doe,   .  S.Ct,  ,  50  U.S.L.W.  4650  (6/15/82)  is  discussed 

at  tha  end  of  this  section. 
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As  the  court  not^d,  the  fundamental  nature  of  the  concept  of  personal 
guilt  can  be  found  in  many ^Supreme  'Court  cases »  including: 

Wieman  v.  Updegraff ,  344  U.S.-  183  (1952);  / 
Scales  V.  United  States,  367  U.S.  203- (1961); 
Robinson  v.  California,  370  U.S..  660  (1962); 
Elfbrandt  v.  Russell,  384  U.S.  11  (19^66); 
Levy  V.  Louisiana,  391  U.S:.  68  (1968);  . 

Weber  v.  Aetna  Casualty  &  Surety  Co.,  406  U.S.  164  (1972). 

The  court  in  St.  Ann  held  that  the  right  not  to  be  punished  in  the 
absence  of  personal  guilt  was  a  fundamental  right  for  due  process  purposes, 
and  therefore  the  school  was  required  to  demonstrate  —  and  failed  to 
demonstrate  —  that  its  actions  served  a  compelling  state  interest  which 
could  not  be  served  by  any  other  reasonable  alternative.     The  court  further 
held  that,  even  if  this  were  not  a  fundamental  right,  the  school's  actions 
xi/ere  irrational  and  failed  to  meet  even  a  "rational  relationship"  test. 
(See  §VI.B,  "Substantive  Due  Process."). 

Similarly,  in  Hairston  v.  Drosick,  423  F.Supp.  180,  182-83  (S.D.W.Va. 
1976) i  A  case  dealing  with  a  child  who  had  spina  bifida  and  required  inter- 
mittent catheterization  during  the  day,  the  court  stated, 

The  requirement  of  the  nlaintiff  Tn(other's  intermittent  presence  at- 
Gary  Grade  School  as  a  condition  of  her  child's  being  pe'rmitted  to 
attend  Gary  Grade  School,  coupled  with  the  impossibility  of  this 
request  upon  the  plaintiff  Sheila  Hairston,  constituted  an  exclusion 
of  the  plaintiff  child  from  Gary  Grade  School.     Further,  even  if  the 
mother's  presence  were  circumstantially  possible,  the  right  of  a 
child  to*  attend  school  cannot  be  legally  conditioned  upon  the 
mother's  presence  at  the  school.  , 

In  Debra  P.  v.  Turlington,  474  F.Supp.  2A4  (M.D.Fla.  1979),  aff 'd 
in  relevant  part,  644  F.2d  397,  403-07  (5th  Cir.  1981),  the  court 
telied  on  St.  Ann  in  striking  down  the  state's  new  competency  testing 
program  under  which  students  were  denied  high  school  diplomas  for  failing 
a  "functional  literacy"  exam.     The  court  found  that  such  a  major  change  in 
graduation  requirements  was  a  denial  of  due  process  as  applied  to 
students  already  in  high  school,  since  the^test  was  based  upon  skills 
which  should  have  been  taught  in  the  early  grades  and  which  they  may  not 
have  been  taught  at  all.     474  F.Supp.  at  263-67.    After  noting  that  the 
state  had  other  alternatives  available,  the  court  pointed  ouf  that  the 
school  systems  themselves  were  responsible  in  part  for  the  test  results, 
declaring,  iid.  at  267: 

The  Court  cannot  help  but  focus  on  the  fact  that,  the  present  Plaintiffs 
have  been  the  victims  of  segregation,  social  promotion  and  various  other 
educational  ills  but  have  persisted  and  remained  in  school  and. should 
not  now,  at  this  late  date,  be  denied  the*  diplomas^  they  have  earned 
by  the  mastery  of  the  basic  skills  arid  completion  of  the  minimum 
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number  of  academic  cr-edits.   .   .   .   [I]n  oilr  country,  the  Constitution, 
including  the  due  process  clause,,  stands  between,  the  arbitrary 
government  action  and  the  innocent  iniiividual.     St.  Ann  v>  Palisi^ 
495  F.2d  423  (5th  Cir;  1974).     The  implementation  schedule  in 
effect  relative  to  the  functional  literacy  testing  program  with  the 
diploma  sanction  is  fundamentally  unfair. 

Similar  to  the  due  process  principles  articulated  in  St.  Ann  v.  Palisi 
are  equal  protection  cases  which  Ijave  found  it  improper  to  penalize  persons 

for  a  status  or  characteristic  over  which  they  have  no    control.  See: 

'  *««  .  • 

Oyama  v.  California,  332  U.S.  663  (194*8)  (alienage); 

Brown        Board  of  Education,  347  U.S.  483  (1954)  (race); 

Robinson  v.  California,  370  U.S.  660  (1952)  (addiction); 

Harper  v.  Virginia  Board  of  Elections,  383  U.S.  663  (1966)  (indigence); 

Levy  V.  Louisiana,  391  U.S.  68  (illegitimacy); 

Weber  v.  Aetna  Causal ty  &  Surety  Co.,  406  U.S.  164,  175  (1972) 

(illegitimacy;  "imposing  disabilities  on  the  .   .   .  child  is 
contrary  to  the  basic  concept  of  otir  system  that  legal  burdens 
should  bear  some  relationship  to  individual  responsibility  or 
"  wrongdoing") ;  /  " 

JJjiinezJy.  Weinberger,  417  iJ.S.  628  (1974)  (illegitimacy); 

Plyler  v.  Doe,  supra  (children  of  undocumented  aliens)  (discussed 
below) • 


1.     UNINTENTIONAL  ACTIONS  —  ACCIDENTS,  GETTING  THE  WRONG  ANSWER,  ETC. 


In  some  cases,  it  may  be  a  denial  of  due  process,  based  on  th^  ' 
individual  guilt/due  process  notion  above,  to  punish  the  student  for 
accidental  breakage,  etc.,  in  the  absence  of  any  evidence  of  intentional 
x^rongdoing.     In  any  event,  it  can  be  argued  tjiat  such  punishment  is 
irrational, ^ since  it  serves  no  deterrent  or  other  purpose,  and  tKerefore 
is  ultra  vires  and/or  a  denial  of  substantive  due  process.     Thus,  state 
courts  have  overturned  school*  actions  in  regard  to  property  damage  as 
ultra^  vires : 

Perkins  v.  Independent  School  District,  56  Iowa  476,  -9  N.W.  356,  357 
"~      (1880)  {'*It  would  be  very  harsh 'and  unjust  to  deprive  a  child  of 
education  fot^  the  reason  that  through  accident  and  without 
intention' of  wrong  he  destroyed  property  of  the  school  district;" 
"  therefore  improper  to  exclude  student  until  debt  was  paid); 
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State  V.  VauderbUt,  116  Ind.  14,  18  N.E,  266  (1888)  (children  cannot 
be  punished  for  unintentional  acts;  a  rule  is  unreasonable  if  it 
requires  of  pupils  "what  they  cannot  do,"  such  as  requiring  payment 
which  they  cannot  afford); 

Holmn  V.  School  Trustees,  77  Mich.  605,  43  N.W.  996,  997  (1889) 

(overturning  regulation  requiring  exclusion  until  damage  is  paid 
for;  "A  boy  10  years  old,  or  feven  older,  cannot  be  expelled  or' 
suspended  for  a  careless  actj,  no  matter  how  negligent,  if  it  is 
,  not  willful  or  malicious") . 
Cf;;  Board  of  Education  of  Piscataway  Township  v.  Gaffiero,  86  N.J. 

308^  431  A. 2d  799,  803  (1981)  (pourt  narrowed  statute,  which 
makes  parents  liable  for  child* s  damage  to  school  property, 
to  apply  only  to  "xd.llful  and  malicious  acts,"  stating 
that  it  would  not  serve  the  stiltute's  purpose  of  deterrence  ' 
and  discipline  to  apply  it  inhere  ^ne  child  had  acted  either 
negligently  or  without  fault). 

See  also  the  equal  protection  cases  cited  above. 

As  to.  punishment  fot  get^ting  "tvrong" answers,  see  also  Coats  v. 
Cloverdale  Unified  School  Digi^^trict  Governing  Board,  No  80029  (Gal. Super. Ct. , 
Sonoma  Gounty, 1/20/75)  (Clearinghouse  No    14,462),  where  a  court  issued 
a  OTit  of  mandamus,  stating  that  it  appeared  that  the  school  had  acted 
beyond  its  statutory  authority  and/or  violated  the  student's  rights  of  due 
j)rocess  and/or  equal  protection  when  the  student  was  failed  in  physical 
education,  preventing  his  graduation,  because  he  refused  to  run  laps 
around  the  gymnasium  as  punishment  for  being  on  the  losing  side  of  a 
volleyball  game. 


2.    PUNISHING  THE  STUDENT  FOR  HANDICAP-RELATED  GONDUGT 


It  is  a  violation  of  both  the  Education  for  All  Handicapped  Children 
Act,  "Public  Law  94-142"  (20  U.S.G.  §1401  et  seq.)  and  "Section  504" 
of  the  Rehabilitation  Act  (29  U.S.G.  §794)  to  suspend  or  otherwise 
punish  students  for  conduct  which  is  a  manifestation  of  a  handicap.  The 
school  is  instead  required  to  design  an^  appropriate  program  of  special 
educatioi*  and  related  services  to  deal  with  the  student's  needs.  See 
discussion  in  §111. C^  "Discipline  of  Handicapped  Students." 


3t  PUNISHMENT  FOR  CONDITIONS  CAUSED  BY  SCHOOL  ~  EFFECTS  "^OF  RACIAL 
DISCRIMINATION,  INAPPR0P:^IATE  EDUCATION,  UNMET  SPECIAL  NEEDS >  ETC> 


As  noted  above,  the  court  in  Debra  P.  v* 'Turlington  based  its  due 
process  holding  in  part  on  the  unfairness  of  denying  diplomas  to  students 
who  failed  tests  because  of  the  school's  past  practices  of  segregation, 
social  promotion,  and  failure  to  teach  the  skills  which' the  .test  attempted 

to 'measure.  - 
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Based  on  its  finding  that  the  higher  failure  rate  among  blade  students 
was  caused  in  part  by  their  attending  segregated  schools  in  the  early 
grades,  the  Ciourt  also  held  that  the  testing  scheme  violated  equal  pro- 
tection.    474  F.Supp.  at  250-57.     The  court  relied  on  a  series  of  cases 
which  have  held  that  the  state  may  riot  treat  people  differently  through 
programs  which,  while  neutral  on  their  fades  perpetuate  the  effects  of 
the  state's  own  prior  discriminatory  actions,  e.g.: 

Louisiana  v.* U.S.,  380  U.S.  145  (1965); 

Gaston  County  v,  U.S.,  395  U.S.  285  (1969)   (literacy  test  as 

requirement  for  voting  improperly  perpetuated  the  state's 
discriminatory  educational  practices); 

McNeal  v..  Tate,  508  F.2d  1017  (5th  Cir.  197>^ 

U.S.  V.  Gadsden  County  School  District,  572'^F.2d  1049  (5th  Cir.  1978). 

The  court  in  Hawkins  v.  Coleman,  376  F-Supp.  1330  (N.D.Tex.  1974),  which 
held  that  the  higher  suspension  and  corporal  punishment  rates  for 
black  students  in  Dallas  were  the  result  of  rac^'al  discrimination,  also 
implicitly  recognized  the  impropriety  of  punishing  students  for  conditions 
created  by  the  schools  themselves  —  finding  that  the  .higher  rates  were 
caused  in  part  by  the  frustrations  which  black  students  experienced  as 
a  result  of  racism  in  the  school,  as  well  as  by  selective  punishment 
of  black  students  for  behavior  .-equivalent  to  that  of  white  students.  (See 
§111. A  for^ further  discussion  of  racial  discrimination  in  discipline.) 

The  same  principles  apply  to  discrimination  on  the  basis  of  national 
origin.    Moreover,  it  is  a  violation  o'f  federal  (and,  often,  state)  lav;  to 
fail  to  ^dress  the  educational  and  language  needs  of  students  who  are 
not  profikiient  in  English  and  then  to  punish  students  for  behavior  resulting 
from  the  denial  of  equal  educational  opportunity.     (See  §111. A  for  dis- 
cussion concerning  national  origin  discrimination  and  bilingual  education.) 

0 

Similarly,  it  is  a  violation  of  the  federal  handicapped  ]^ws  tJ 
fail  to  provide  appropriate  education  designed  to  meet  the  special  needs 
of  handicapped  students  and  then  to  punish  students  for  "misconduct'/ 
resulting  from  the  frustration  caused  by  the  failure  to  meet  those  needs. 
(See  cases  and  discussion  in  §111. C.) 

Other  cases  which  indicate  a  sensitivity  to  conditions  caused  by 
the  school *s  own  actions  include: 

\  \  ^ 

State  ex  rel.  Sageser  v,  Ledbetter,  559  S.W.2d  230  (Mo.App.  1977) 
(in  requiring  school  to  issue  diploma  to  student  who  had 

,         accumulated  sufficient  credit's  but  who  had  been  absent  during 

'         last  eight  weeks  of  junior  year,  court  noted  evidence  that 

tended  to  show  that  the  absence  was  coerced  by  the  principal); 

Castillo  V.  South  Conejos  School  District,  C.A.  No.  79-CV-16  (Colo. 
Dist.Ct.,  4/I8/79)   (improper  to  deny  high  school  student  the 
right  to  participate  in  graduation  ceremonies  because  she  had, 
.  .  with  the  board's  approval,  taken  extra  courses  in  order  to 

^    graduate  early) I 
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Due  process  cases  based  on  the  student's  reliance  on  a  school  rule  or 
policy  which  the  school  then  ignores,  violates,  or  changes  — 
see  §V.E,  "School's  Failure  *to  Follox^  Its  Own  Rules.". 


4.     PUNISHMENr  FOR  ACTIONS  OF  OTHER  STUDENTS 

'  :  ^'  .  ■ 

Under  the  substantive  due  process  principles  set  out  in  St.  Ann  v. 
Palisi,  supra,  punishing  one  student  for  the  misconduct  of  another,  or 
punishing  a  whole  group  of  students  because  there  is  not  enough  evidence 
to  fix  the  blame  on  any  one  particular  student,  clearly  violates  the  right 
'to  be  free  of  punishment  in  the  absence  of  individual  guilt  arid  is  also 
arbitrary,  irrational,  capricious,  and  fundamentally  unfair.     In  the  latter 
terms,  it  is  also  ultra  vires.  ^ 

-  Similarly,  in  Strickland  v.  Inlow,  519/F..2d  744,  747  (8th  Cir.  1975), 
the  court  held  that  the  school  board's  failure ^to  distinguish  between 
the  conduct  of  the  suspended  students^  and  that  of  a  third  student 
constituted  an  arbitrary  denial  of  the  right  to  education,  in  violation 
of  due  process.     See  Bunger  v.  Iowa  High  School  Athletic  Association, 
197  S.W.2d  555  (la.  1972),  where  the  court  found  it  unreasonable  to 
remove  a  student '-s  athletic  eligibility  merely  because  he  rode  in  a 
car  in  which  he  knew  there  was  unopened  beer.     But  cf.  Rose  v.  Nashua 
Board  of  Education,  5^6  F.Supp.  1366  (D.N.H.  1981)  (on  appeal),  where 
the  court  uphel^d  the  tempoyary  suspension  of  bus  routes  for  up  to  five 
days  because  of ''student  vandalism  without  discussirig  the  principles  or 
i^ses  concerning  individual  guilt.  ^  ' 

The  First  Amendment  protects  students  against  being  punished  or 
restricted  for  exercising  rights  of  expression  to  which  other/Students 
respond  disruptively ,  unless  the  studentsNise  "fighting  words'**  or 
"incitement,"  narrowly  defined.     See  §I.A.l.d.    With  the  same  narrow 
exceptions,  students  cannot  be  punished  or  restricted  for  participating 
in,  or  merely  being  present  at  the  scene  of,  assemblies  or  demonstrations 
in  which  other  students  become  disruptive  (see  §I.B.5  ),  or  for 
participating  in  organizations  which  may  have  unlawful  aims  unless  there 
is  knowledge  of,  and  specific  intent  to  further,  those  aims  (see  §I.B.6). 

Similar  principles  lie  behind  the  Fourth  Amendment  requirement  that 
there  be    specific  cause  to  search  a  ^specific  individual,  thus  banning 
blanket  searches  of  entire  classes.     See  zases  cited  in  §IV.B. 


273 


5.     PUNISHMENT  FOR  PARENTAL  ACTIONS 

•   :  :  


As  noted  in  both  St,  Ann  v«  Pallsi  and  Hairs ton  .v.  Pro sick,  supra, 
excluding  or  otherwise  punishing  the  child  for  the  action  or.  inaction  of 
the  par'ent  is  a  violation  of  substa^ntive  due  propess.     Aside  from 
incidents  such  *as  that  in  St«  Ann,  where  the  parent's  aggressive  conduct 
provokes  action  against  the  student,  the  issue  most  frequently  arises 
in  two  other  contexts:  • 

a.     "YOU'RE  SUSPENDED  UNTIL  YOUR  PARENT  COMES  IN""^ 


Th;Ls  form  of  suspension  (sometimes  not  called  a  "suspension"  at  all)  ^ 
is  forbidden  both  under  St,  Ann,  supra^  and  under  Hairston,  whet^e  the 
court  specifically  declared  that  "the  ^ight  of  a  child  to  att'^nd  school* 
cannot  be  conditioned  upon  the  mother's  presence  at  school."    423  F,Supp.' 
at  183.     In  addition  to  the  substantive  due  process  violation  in  punishing 
the  student  for  the  (in)action  of  another  person,  this  practice  creates 
other  legal' problems. 

First,  *if  the  parent  fails  to  come  in,  the  suspension  will  become 
so  lengthy  that  it  may  well  be  disproportionate  to  the  offense,  also 
in  violation  of  substantive  due  process  and  ultra  vires.     (See  §VIII.A, 
"Lengthy  Exclusions  as  Excessive  or  Unvyarranted.") 

Second,  ^for  the  same  offense,  some  students  may  return  to  school 
very  quickly  while  others  may  be  out  of  school  indefinitely,  depending 
upon  whether  their  parents  appear,  and  this  difference  in  punishment 
for  the  same  offense  may  become  so  great  as  to  violate  equal  protection 
requirements.     (See  §VI.C,  "Equal  Protection.") , 

i 

Third,  because  6f  differences  as  to  which  parents  -can  easily  appear 
at  school  —  in  terms  of  work  obligations,  child-~rearing,  transportation 
difficulties,  etc.  —  the  practice  may  often  result  in  longer  exclusions 
fof  students  with  lower  incomes,^  who  may  also  more  often  be  minority 
^students,  thus  increasing  the  equal  protection  problems.    Language  barriers 
between  ^ome  and  school  may  also  affect  the  rate  at  whxch  different 
parents  easily  appear.     (See  also  §111.  "on  discrimination  in  discipline.-) 

Fourth,  when  a  suspension  that  nominally  allows  the  student  to 
return  inj^  e.g.,  two  days  in  fact  may  bfe  much  lengthier  if  the  parent 
does  not  come  in,  the  hearing  procedures  adequate  to  a  two-^day  suspension 
will  actually  be  inadequate  given  the  real  length  of  the  suspension,  in 
violation  of  procedural  due  process.     (See  the  Procedural  Rights  portion 
of  this  manual,  §§IX.B,  X.B,  and  XI.) 


*See  discussion  of  Plyler  v.  Doe,  beloxiy<. 
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V  In  addition  to  the,  legal  problems,  indefinite  exclusions  make  the, 

•  student's  relationship  to  the  school  much .more  tenuous.    They  often 
play  a  centr'al  role  in  ^the  *^drop-out"  or  "push-out"  phenomenon. 

■■  '  .     ^  '       ■  , 

b.    PUNISHMENT  OF  STUDENTS  FOR  NONPAYMENT  OF  FEES* 


'  Schools  often  charge  fees  f<|r  various  items,  and  ^hese  fees  may 
or  may  not  be  illegal.    The  legality  of  the  fees  themselves  is  beyond 
the.  scope  of  this  manual^  but  the  Center  for  Law  and  Education  'has  other 
material  available  on  the  issue.    Assuming  the  fee  itself  is  legal, 
however,  the  school's  attempt  to  impose  sanctions  on  the  student  for 
non-payment  of  the  fee  may  be  illegal,  in  part  for  many  of  the  reasons    .  ^ ^ 
discussed  above^  *    ''^v^  ^ 

-  V 

First,  if  the  parent  is  the  person  legally  responsible  for  pa3nnent 
of  the  fee,  it  Becomes  illegal  to* punish  or  harm  the  student  for  the 
parent's  failure  to  pay.  '  / 

7  -  ,  "        "  \ 

Chandler  , V.  South 'Bend.  Community  School  Cdrp>^  C.A,  No.  71-S-51 

"~        (N.D.Ind. Aug.  26,  1971)  (suspension,^  withholding^  report  cards, 

a'nd  other  actions  agafnst  students  because  of  parents^  non-pa3nnent 
"    or  failure  to  sign  an  "inability  to  pay"  form  denies  students 
equal  protection) ;         .  ^  .  , 

In  re  Distribution  of  Educationali^Books  and  Materials  to  Underprivileged 
Students  in  West  Virginia,  C.A.  No.  MDL  280  (N.D.W.Va.,  6/17/77) 
(Clearinghouse  No.  22,055H)   (denial  of  equal  protection  because 
no  legitimate  purpose  served  by  depriving  the  students  of^  baSdc 
education  and  materials  because  of  parents'  failure  to  ,pay-fees 
or  provide  textbooks  and  materials) ; 

Doe  V.  Plyler,  458  FVSupp,  569  (E.D.Tex.  1978),  aff 'd,  628  F.2d  488 

^5th  Cip.  1980)**,   (denial  of  equal  protection  to  charge^ tuition 
to  undocumented  aliens  and  then  bar  their  children  for  non-pay| 
m^nt^  ; 

In  re  Alien  Children' Education  Litigation,  '501  F.Supp.  544,  572-73 
(S.'D'.Tex.  1980)**;  ^ 

Shaffer  v,.  Board  of  School  Dir'ectors,  522  F.Supp-.  1138,  1144-45 

(W.D.Pa.  1981)   (unconstitutional  to  provide  only  one-way  bus  . 
transportatioii  to  kindergarten  for  indigent  students,  relying 
on  the  reasoning  in  In  re  Distribution^.  , 
See:  St.  'Ann  v.  Palisi'^'  supra  (and  cases  cited  therein); 

Hairston  v,>Drosick,  supra;  ,      ■  ^ 

Equal  protection  cases  cited  in  the  ii^troduction  to  this  section 
under  which  such  policies  may  create  a  classification  which 
penalizes  children  for  a  status  or  characteristic  over  which  ^ 
they,  have  no  control  —  the  families  to  which  the;f  are  born. 


*See  discussion  of    lyier  v.  Doe,  below 
**A£f 'd,  Plyler  v,  .Doe»  supra  (discussed  belox-/)  . 
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In  most  states,  parents  are  responsible  for  any  contractural  debts  for 
their  children's  necessities  —  including  food,  clothing,  shelter,  and 
education  —  until  the  child  reaches  the  age"  of  majority  o'r  becomes  enjancipated, 
Alfeo,'  some  sta.tes  provide  that  ' parents  are  liable,  up  to  a  certain  amount, 
for  their  minor  children's  willful  property  damage.     See,  e.g.,  Mass- 
achusetts' Gen.'  Laws,  Ch.  231,  §85G. 

Second,  it  can  be  argued,  under  the  ultra  vires  doctrine  [see 
§VI.A(2)]-,  that  even  if  the  school  ^has  authority  to  charge  the  fee  and  it  is 
othen^zise  legal,  the  school  has  not  been  given  authority  by  the  legislature' 
to"  impose-  the  particular  punishment  for  non-payment. 

Opinion  gf.the  Attorney  General,  ,O.A.G,  No.  6137  (Oregon,  June  1,  1966) 
(students  may  not  be  denied  opportunity  to  take  final  examinations 
o  '     because  of  non-payment  of  fees); 

Pdrkins  v.  Independent  School  District,  56  la.  476,  9  N.W.  356  (18B0) 
(no  authority  to  exclude  students  for  non-payment  of  fees  or 
damages;  exclusion  rule  was  found  not  to  be  intended  to  secure 
good  order,  but  to  enforce  an  obligation  to  pay  a  sum  oV  money, 
and  as  such  was  jio't  within  school's  authority).  \ 

q 

,Thirdj  the  particular  punishment  for  non-payment  may  simply  be 
found  to  be  unreasoi\able,  unrelated  >to  any  legitimate  school  purpose, 
arbitrary,  6r  excessively  harsh,  under  equal  protection,  sustantive  due 
process,  or  uljLra  vires  docrtines*  ^  * 

Opinion  of  the  Attorney  General,  AGO  61-62,  No.  48  (Washington,  July 
21,  1961)  (unreasdnable  and  arbitrary  and  cai5ricious  to  refuse 
T,     to  send  transcript  to  s^tudent's  new  school  for  failure  to  pay 
fines  for  lost  books,  e'^tc". ); 
Detro  V.  Miami  University,  'CV  72-05-0336  (Ohio  Ct.  of  Common  Pleas, 
'  Butler  County,  /I5ec.  27,*  1972)  (withholding  grades  and  diploma 

^    for  failure  to  pay  motor  vehicle  fine  struck  down  as  unusual 
and  unreasonable  punishnant) . 
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Fourth,  even  If  the  sanction  for  non-payment  is  upheld  generally,  it 
may  nevertheless  be  illegal  as  applied  to  students  who  cannot  afford  the 
fees.     Two  theories  can  be  argued  here:   (1)  that "punishing  students  who 
cannot  afford  the  fees  serves  no  legitimate  purpose  (under  equal 
proteCrtion,  due  process,  or  ultra  vires  doctlrines),  since  punishment  or 
the  threat  of  punishment  will  not  produce  money  that  the  student  does 
not  have;  or  (2)  that,  punishing  students  for  a  status  over  which  they 
have  no  control  (poverty)  violates  equal  protection  and/or  due  process 
(an  argument  similar  to  the  claim  above  concerning  the  punishment  of 
students  for  their  parent's  actions).  See: 

State  v.^Vanderbilts  116  Ind.  14,  18,  N.E.  266  (1866)  (unreasonable 
to  punish  students  for  not  paying  for  damaged  property,  since 
"no  rule  is  reasonable  which  requires  of  the  pupils  what  they 
cannot  do,"  and  the  "vast  majority  of  pupils  .   .   .  have  no 


money  at  their  command  with  which  to  pay  for  school  property"  and  ^ 
would  have  no  power  to  pay  if  their  parents  were  unable  or 
unwilling  to  provide  it) ; 

In  re  Distribution,  supra  (no  legit^imate  purpose  served  by  denying 
textbooks  to  needy  students  whose  parents  are  unable  to  pay 
textbook  fees,  noting  both  that  the  policy  punishes  the  students 
rather ^than  the  parents  and  that  nothing  is  gained  by  enforcement 
procedures  when  the  parent  simply  does  not  have  the  money) ; 

Handsdme  v,  Rutgers  University,  44'5  F.Supp*  1362  (D.N.J.  1978)  (no 

legitimate  purpose  served  by  applying  penalties  for  non-payment  — 
withholding  transcript  and  denying  registration  —  to  student 
whose  loan  debts  were  discharged  in  bankruptcy); 

Shaker  v.  Board  of  School  Directors,  supra  (applying  reasoning 
of  In  re  Distribution  to  kindergarten  bus  transportation) ; 

Tate  V.  Short,  401  U.S.  395'  (1971)   (no  rational  relationship  to  any 
legitimate  purpose  under  Equal  Protection  Clause  in  jailing  an 
indigent  person  for  failure  to  pay  a  fine,  since  it  does  not 
aid  in  collecting  the  fine); 
:    Williams  v. ^ Illinois,  39^  U.S.  235  (197^)   (similar  holding). 
Cf.:  Sneed  v.  Greensboro  City  Board  of  Educat\ion,  264  S.E.2d  106,  113-14 
(N.C.  1980). 

See  also: 

§111. D,  ''Wealth  Discrimination." 

0 

Finally,  it  is  illegal  for  the  school  to  deny  a  student  any  of 
his/her  other  legal  rights  because  of  non-pa3nnent .    For  instance, 
some  schools  withhold  report  cards  or  diplomas  for  failure  to  pay  other 
fees  or  fines.    This  is  improper  where  the  student,  under  federal  or 
state  law,  has  a  right  to  copies  of  his/her  records,  transcript,  or 
diploma.     (See  §XII.A, -"Student  Records.")   [Except  in  Albany  County, 
New  York,  where  a  court  held  that  a  former  college  student  could  oe 
denied  his  rights  of  access,  unequivo^^^ljr^roXrided  under  the  Federal 
Educational.  Rights  and  Privacy  Act,  £vf  non-payment  of  fees,  because 
the  Act  man^jates  schools  to  establish  "appropriate  procedures  for  the 
granting  of  \   .  ^  access ."!  Spas  v.  Wharton,  431„N.Y.S.2d  638  (Sup.Ct,, 
Sp^Term,  Albany  County,  1980).] 

(SVII.f:,  generally) 

RECENT  SUPREME  COURT  DECISION  IN  PLYLER  V.  DOE 

On  June  15,  1982,  the  Supreme  Court  used  and  .reinvigoiated  the  prin*- 
ciples  above  to  hold,  under  the  Equal  Protection  Clause,  tlfkt  Texas  may.  not 
exclude-^  from  the  schools  the  children  of  undocumented  ali^iS  for  non-payment 

of  a  tuition  fee  not  imposed  on  other  children.    Plyler  v.  Doe,    S.Ct. 

 ,  50.U.S,L.W.  4650  (1982).    Emphasizing  that  the  children  had  no 

control  over  either  their  parents*  conduct  or  their  'own  status  as  undoc^ented 
aliens,  the  Court  stated,  "Even  if  the  State  found  it  expedient  to  control 
the  conduct  of  adults  by  acting  against  their  children,  legislation 
directing  £he  onus  of  a  parent's  misconduct  against  his  children  does  not 
comport  with  fundamental  conception3  of  justice."  (4655)    The  Cojurt  held 
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that  depriving  students  of  their .important  interests  in  education  upon 
such  a  bas^s  could  be  justified  only  under  a  hi-gher  standard  of  "rationality 
'than  usual.  '(4654,  4656)    This  form  »f  discrimination  "can  hardly  be  considered 
rational  unless  it  furthers  some  substantial  goal  of  the  State."  (=4656)  A' 
lengthy  excerpt  from  the  opinion  addressing  this  |,issue  is  reprinted  at  the 
end  of  §VI.C,  "Equal  Protection," 
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VIII.     CHALLENGING  SPECIFIC  TYPES  OF  PUNISHMENT 


A^^EXCLUSION  (SUSPENSION,  EXPULSION,  ETC.)  . 

Some  suspensipns  and  expulsions  may  be  challenged  on  a  nuiii)er  of 
substantive  grounds: 

1.  Lengthy  exclusion  as  a  total  deprivation  of  the  fundamental  right 
V  tp  a  basic  education  under  state  or  federal  Equ^  Protection  or 

Due  Process  Clauses,  requiring  the  school  system  to  demonstrate 
a  compelling  state  interest  which* cannot  be  served  through  any 
less  drastic  means; 

2,  Exclusion  as  so  disproportionate  to  the  offense,  or  so  irrational  or 
unreasonable  in  some  other^ terms,  that  it  fails  to  meet^  even  the 
lower  standards  of  a  rational  relationship  test  under  the  Due  Process 
or  Equal  Protection  Clause  or  ultra  vires  doctrines; 

3*      Exclusion  as  a  response  by  the  legislature  —  i.e.,  other  forms  of 
ultra  vires  doctrines;  '     -  .  ,  ' 

4.  Exclusions  which  violate  federal  or  state  law  protecting  handicapped 
students; 

5.  Exclusions  which  are  part  of  a  pattern  of  discrimination  on  the  basis 
of  race,  national  origin,  sex,  or  (perhaps)  wealth. 

In  Mills  V.  Board  of  Education,  348  F.Supp.  866,  88*3  (D.D.C,  1972),  the 
court,  after  analyzing  educational  rights  in  terms  of  due  process,  equal  pro- 
tection, and*  the  District 'of  Columbia  Code,  issued  notice  and  hearing  requirements 
for  all  suspensions,  transfers,  and  other  exclusions  beyonti  two  days,  including 
a  provision  that  "flo  suspension  shall  continue  for  longer  than  ten  (10)  school 
days  after  the  date  of  the  hearing."     (The  court  also  required  ttte  school 
systeip  to  provide  "some  form  of  educational  assistance  and/or  diagnostpLc  exam- 
ination during  the  suspension  period.") 

^   ■      ■  q 
In  Berry  v.  School  District  of  City  of  Benton  Harbor,  515  F.Supp.  344, 
380  (W.D.Mich.  19.81),  the  court,  J:i  designing  a  remedy  for  unconstitutional 
segregation,  ordered  the  establishment  of  a  biracial  committee  of  principals, 
-    board  members,  parents,  teachers ,  students ,  and  community  members.     In  re- 
quiring the  committee  to  develop  a  uniform  discipline  code,  the  court  stated, 
"Use  of  suspension  or  expulsion  should  be  limited  to  a  last  resort  and  the 
\  committee  should  explore  the  use  of  effective  alternatives  to  suspension  or 

expulsion." 

Consent  decrees  have  sometimes  required  ufee  of  preventive  measures,  in- 
formal  conferences  to  attempt  to  resolve  problems  without  punishment^  ^nd 
other  alternatives  before  resorting  to  exclusion.     See,  e.g..  Smith  v.  Ryan, 
C.A.No.*  B- 75-309  (D*.Conn.  10/25/78)  (Clearing]house  No.  25,461);  Bobbi  Jean  M. 
v.  Wyoming  Valley  West  School  District,  C.A.No.  79-576  (M^D.Pa.  11/3/80) 
(Clearinghouse  No.  30,528B).  '  ^ 

Strict  Sctutiny  for  Deprivation  of  Basic  Education  ^  { 

A  discii:p binary  exclusion  which  is  so  long  that  it  has  the  effect  of 
depriving  the  student  of  even  a  minimally  adequate  education  and/or 
the  opportunity  to  obtain  the  basic  skills  necessary  to  exercise  rights 
of^  free  expression  or  political  participation  may  affect  a  fundamental 
right  under  the  federal  Equal  Protection  Clause,  thus  requiring  a  dfemonstra- 
tion  that  the  exclusion  is  necessary  to  serve  a  compelling  state  interest 

^  279  ;  28j 


VIII. A. 


which  cannot  be  achieved  through  less  drastic  means.     See  the  cases  and 
discussion  in, "Education  as  a  Fundamental  Interest?"  under  §VI.C,  "Equal 
Protection."    To  the  degree  that  this  minimal  education  is  a  fundamental 
right  under  the  Equal  Protection  Clause,  it  is  also  fundamental  for 
purposes  of  a  similar  substantive  due  process  standard.     (See  §VI.B.) 
If  any  school  action  impinges  on  a  fundamental  right  to  education, 
^  cettainly  a  permanent  expulsion  would. 

Alternatively,  as  discussed  in  the  same  portion  of  §VI.C,  "Equal 
Protection,"  some  states  regard  education  as  a  fundamental  interest  under 
the  staters  Equal  Protection  Clause    or  education  provisions,  and  in  such 
^  States  it  may  be  possible  to  argue  that  disciplinary  exclusions  should  be 

subject  to  strict  judicial  scrutur-,  even,   in  some  cases,  if  not  permanent. 

Rational  Relationship  Test  —  Exclusion  as  Excessive  or  Irrational^ 

For  the  basic  doctrines  of  ultra  vires,  substantive  due  process, 
and  equal  protection  undfer  which  school  actions  can  be  struck  down  if 
arbitrary,  capricious, '  or  not  rationally  related  to  some  legitimate, 
authorized  school  function,  see  §VI.A,  B,  and  C. 

Even  if  education  is  not  regarded *as  a  fundamental  right 5  the 
length  of  the  exclusion  is  relevant  under  this  lower  standard  of  rational 
relationship,  since  a  great  disproportion, between  the  offense  and  the 
punishment,  or  a  demonstration  that  the  school  had  no  reason  to  ignore 
less  drastic  means  of  discipline,  can  contribute  to  a  showing  that  the 
exclusion  is  unreasonable.     Unlike  the  strict  scrutiny  test  above,  under 
this  test  the  burden  of  proof  is  generally  on  the  student. 

In  Tavano  v.  Cr<3V7ell,'  Equity  No.  32699  (Mass.Super.Ct .  ,  Ban^stable 
County,  8/'31/73')  (J.  David  Nelson,  now  a  federal  judge),  the  court 
overturned  a  permanent  expulsion,  despite  findings  of  misconduct,  on  the 
grounds  that  the  punishment  was  too  extreme  in  relationship  to  the  / 
misconduct  and  to  the  availability  of  other  alternatives: 

However,  although  I  find  that  there  was  sufficient  evidence  to 
find  misconduct  upon  the  part  of  the  petitioner,  I  nevertheless 
find  that  upon  the  review  of  all  of  the  evidence  and  statements  of 
the  Committee,  the  respondent  exceeded  what  was  reasonable  and 
expected  by  its  use  of  an  extreme  and  ultimate  sanction  in  response 
to  those  acts  of  misconduct  they  could  have  found  t?o  thave  occurred. 
I  find  that  the  action  of  the  Committee  in  so  expelling  the  peti- 
tioner x^as  unwarranted  by  facts  found  in  the  record. 

.   .   .   [P]rior  to  its  use,  it  x^as  incumbent  upon  the  Committee 
to  establish  that  the  conduct  of  the  petitioner  was  such  that  he 
could  reasonably  expect  such  use  of  ultimate  authority 5  and  if  the 
Committee  intended  to  impose  this  sanction,  the  evidence  supporting 
the  allegations  of  such  conduct  as  would  warrant  its^oise,  be  clear 
convincing,  and  unambiguous.     I  find  that  the  petitioner  was  not 
'clearly  apprised  of  such  potential  consequences,  nor  was  the  evi- 
dence supporting  those  acts  of  misconduct  which  would  reasonably, 
lead  to  permanent  expulsion  so  clear  and  sufficient  as  to  permit 
that  result. 

*FQdaral  standardn  for  rcviCTring  school  exclusions  should  now  be  considered 

in  light  of  Plyler  v.  Doe,  ]  ^S.Ct.  ,  50  U.S.L.W.  4650  (6/15/82), 

Q        decided  as  this  book  went  to  press,  and  discussed  in  §VI.C. 
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More  Importantly,  however,  to  this  decision  is  that  I  find 
that  there  was  substantial  failure  by  the  Committee  or  the  school 
to  utilize  other  sanctions  and  resources  readily  available  to  them, 
and  under  the  statutes  of  this  Commonwealth,  expected  to  be  so 
utilized.  ... 

Clearly  there  is  a  responsibility  upon  the  part  of  the  respon- 
dents to  provide  an  educational  opportunity  using  re^onable  means 
available.   •   .   .[l]t  is  the  opinion  of  this  court  that  in  view 
of  the  alternatives  available  and  not  yet  attempted,  the  results 
here  cannot  be  justified  upon  the  record. 

In  Independent  School  District  No.  8  v.  Swanson,  553  P»2d  496  (Okla. 
1976),  the  iiourt  held  that  students  could  not  be  suspended  for  violation 
of  the  school's  hair  code,  even  though  the  court  found  that  there  was  no 
constitutionally  protected  interest  in  controlling  one's  own  hair  length. 
The  court  found  that  the  exclusion  for  violation  of  the  rule  faile4  the 
following  test  (501): 

In  view  of  the  explicit  state  coiranitmenfi  to  the  education  of  each 
child,  it  is  certain  that  while  a  student's  right  to  be  present  in 
school  is  not  absolute,  any  rule  which  would  exclude  him  must  exist 
for  a  reasonable  and  necessary  purpose. 

In  Brown  v.  Board  of  Education  of  Tipton  County,  C.A.  No.  79-2234-M 
(W^D.Tenn.,  5/3/79)  (CFearinghouse  No.  26,964H),  the  court  held  that 
the  school  system's  manner  of  suspending,  students  pex>ding  juvenile  court 
proceedings  violated  substantive  due  process,  with  the  court  finding 
that  it  was  inappropri^^te  for  principals  to  suspend  for  moire  than  ten  days, 
that  there  was  no  consxtitency  as  to  the  stage  of  juvenile  court  proceedings 
at  which  students  were  suspended,  that  the  principal  failed  to  consider  ' 
the  length  of  suspensions,  and  that  suspension  could  not  be  based 
solely  on  juvenile  court  charges.     The  court  further  set  out  a  standard 
for  suspensions  whi<:h  could  presumably  be  applied  in  other  contexts: 

The  defendants  shall  not  be  permitted  to  suspend  the  plaintiffs 
from  school  solely  because  they  are  charged  with  an.  offense  in  juvenile 
court,  but  may  only^  suspend  such'  students  i^,  af te^  a^  hearing  as  set 
forth  above,  it  is  established  that  the  juvenile  poses  a  danger  to 
persons  or  property  in  the  school  or  poses  an  ongoing  threat  of 
disrupting  the  academic  process.   [Slip  Op.  at  3;  emphasis  added.] 

This  decision  thus  raises  the  issue  of  whether  suspension  or  expulsion 
is  ever  justified  for  students  who  do  not  pose  a  real, -ongoing  danger 
of  physical  injury  or  serious  disruption,  particularly  in  light  of 
available  alternatives  for  dealing  with  less  serious  offenses*  (Note, 
however,  the  need  for  specific  definition  of  "substantial  disruption," 
which  may  otherwise  become  a  ccatch-all.     For  First  Amendment  cases 
which  have  required  a  definition,  see  §I.A.2.) 

Other  courts,  in  addition  to  Tavano  and  Swanson;^  which  have  found  that 
lengthy  or  indefinite  disciplinary  exclusions  were  too  harsh  to  bear 
a  reasonable  relationship  to  the  misdeed  or  too  harsh  in  light  of  available 
alternatives,  and  thus  were  ultra  vires,  include: 


281 


Perkins  v.  Independent  School  District,  56  Iowa  476,  9  N,W.  356,  357 
(1880)  C'very  harsh  and  unjust  to  deprive  a  child  of  education 
for  the  reason  that  through  accident  and  without  intention  of 
wrong  he  destroyed  property  of  the  school  district;"  therefore 
improper  to  exclude  until  debt  was  paid;  see  §VII.E); 

rtolman  V,  School  Trustees,  77  Mich.  605,  43  N.W.  996,  997  (1889) 
("A  boy  10  years  old,  or  even  older,  cannot  be  expelled  or 
suspended  for  a  careless  act,  no  matter  how  negligent,  if  it 
is  not  willful  or  malicious;"  improper  to  exclude  until 
debt  was  paid;  see  §VII.E); 

King  V,  American  Academy  of  Dramatic  Arts,  425  N.Y.S.2d  505  (Civ.Ct., 

N.Y.C.,  Kings  County,  1980)  (being  "too  much  of  an  exhibitionist'" 
not  just  cause  for  dismissal;  contract  action;  see  §VI.E.); 

In  re  Giarraputo,  8  Ed. Dept. Rep.  193  (N.Y.Ed.Comm'r  1969); 

In  fe  Liebson,  16  Ed.Dept.tlep.    25,   Dec.  No.  9286  (N.Y.Ed.Comm'r  1976); 

In  re  Bruce,  16  Ed. Dept. Rep.  143,    Dec.  No.  9337  (N.Y.Ed.Comm'r  1976) 
(indefinite  suspension  beg^inning  June  2,  1976,  with  opportunity 
to  take  June  1976  final  exams,  held  disproportionate  to  offenses 
where  student  was  charged  with  abusive  and  vulgar  language,  an 
unprovoked  assault  on  another  student,  and  a  poor  attendance 
record); 

Ector  County  Independent  School-  District  v.  Hopkins,  518  S.W.2d  576 

(Tex.Ct.Civ.App.  1975); 
Way land  v.  Hughes,  43  Wash.  441,  86  P.  642  (1906)  (dictum). 
See:  In  re  Burton,  16  Ed. Dept. Rep.  195,    Dec.  No.  9361  ^(N.Y.Ed.Comm'r  1976) 
(remanded  for  reconsideration  of  penalty) ; 
Alvin  Independent  School  District  v.  Cooper,  404  S.W.2d  76  (Tex.  1966). 
Compare: 

Giles  V.  Matple  Newton  School  District  Board  of  Directors,  367  A. 2d 

399  (Pa. Comm. Ct.  1976)  (upholding  expulsion  for  smoking  marijuana); 

Abremski  v.  Southeastern  School  District  Board  of  Directors, 

421  A. 2d  485  (Pa. Comm. Ct.  1980)   (upholding  40-day  expulsion, 
with  home  education  program,  for  smoking  marijuana); 

Ring  V.  Reorganized  School  District  No.  ^  609  S.W.2d  241 
(Mo.App.  1980).  .    »  y 

Similarly,  .courts  other  than  Brown  v.  igoard  of  Education  6f  Tipton  County, 
supra,  have  struck  down  lengthy  exclusions  on  substantive  due  process 
grounds  in: 

Cook  V.  Edwards,  341  F.Supp.  307  (D.N.H.  1972)   (harm  to  student  of 
indefinite  expulsion  for  intoxication  outweighed  school's 
interest  in  discipline) ; 

Paine  v.  Board  of  Regents >  355  F.Supp.  199  (W.D.Tex.  1972)  (automatic 
two  year  suspension  for  narcotics  conviction  unreasonable) ; 

Brown  v.  Board  of  Education  of- Tipton  County,  supra; 

In  re  Anonymous,  C.A.  No.  3624-N  (M.D.Ala.  3/21/72). 
See:  Mills  v.  tBoard  of  Education,  supra. 

Cf:    Cordova  v.  Cftonko,  315  frs^pp.  953,  963  (N.D.Ohio  1970)  (unreasonable 
and  violative  of  right  to  due  process  and  fair  treatment  for 
principal  to  suspend  student  for  hair  length  where  board  had 
not  specifically  authorized  such  discipline) ; 
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HassoA  V.  Boothby.  318  F.Supp.  1183,  1187-88  and  n.8  (D.Mass.  1970) 
(exclusion  from  after-school  activities  for  one  year  as  penalty 
for  appearing  at  school  dance  after  drinking  alcohol  "might 
appro'ach  the  order  of  ^rbitrary  and  capricious  in  a  constitutional 
sense"  if  students  demonstrated  good  behavior  after  the  incident, 
but  here  the  penalty  would  be  subject  to  frequent  review  and 
,  was  invariably  lifted  in  prior  cases  well  before  the  full _ 

penalty  was  served)  ;  v  o  oj  oi;i 

-     Harris  v.  Mechanicsville  CeriCra^l  School  District,  382  N.Y.S.2d  251 

 (s.Ct.,  Schenectady  County,  1976)   (dismissal  of  teacher  held 

excessive  as  punishment  for  two  acts  of  "insubordination  ~ 
leaving  meeting  without  consent  and  failing  to  carry  out 
agreement  concerning  teaching  of  a  certain  book). 

^°"'^^M^;.>,»n  V.  Board  of  Trustees,  625  F.2d  66b,  664-65  (5th  Cir.  1980) 

,   (upholding  expulsion  for " remainder  of  semester  for  bringing 

knife  to  school  in  case  where  there  was  evidencg  that 
students  threatened  to  use  it); 
"  Caldwell  V.  Cannady,  340  F.Supp.  835  (N.D.Tex.  1972)   (expulsion  for  ^ 
no  less  than  the  balance  of  the  semester  and  no  more  than  the 
balance  of  the  year  not  unreasonable  as  punishment  for  sale, 
use,  or  possession  of  narcotic  drugs); 

Herman  v.  University  of  South  Carolina,  341  F.Supp.  226,  232  (D.S.C. 

 1971),  aff'd,  457  F.2d  902  (4th  Cir.  1972)  (expulsion  following 

sit-in  not  unreasonable) ; 

White  V.  Knowlton;  361  F.Supp.  445  (S'.D.N.Y.  1973)  (use  oj  single 
penalty  of  expulsion  for  any  violation  of  military  Academy  s 
honor  code  not  a  denial  of  substantive  due  process);  . 

Plsher  V.  Burkbiirnett  Independent  School  District,  419  F.Supp.  1200, 

 1204-05  (N.D.Tex.  1976)  (suspension  for  a  trimester  as ■  punishment  • 

for  "serious  overdose"  of  drugs  not  a  denial  of  substantive  due 
process;  however,  "The  disparity  between  misconduct  and  punishment 
would  be  considerably  greater  had  the  plaintiff  been  caught  with 
g  joint  of  marijuana  or  a  bottle  of  wine  in  her  purse.    A  great 
enough  disparity  between  the  offense  and  punishment  in  an 
individual  case  might  render  the  punishment  an  unreasonable  means 
to  attain  the  legitimate  end  of  general  deterrence  ..."); 

Peer an  v.  Nelson,  469  F.Supp.  1134,  1141  (M.D.N. C.  1979)  (ten-day 
suspensioti  plus  exclusion  from  after-school  activities  for 
remainder  dt  year  reasonably  related  to  offense  of  stealing 
wallet  at  basketball  game) ; 

Petrey  v.  Flau^ier,  505  F.Supp.  1087  (E.D.Ky.  1981)  (expulsion 

for  remainder  of  >ear  for  smoking  marijuana  not  a  denial  of 
substantive  due  process;  student  was  readmitted  after  initial 
hearing) . 

Aside  from  questions  of  harshness,  exclusions  of  any  length  may 
be  challenged  if  it  can  be  shown  that  they  simply  serve ^no  valid  purpose 
and  are  therefore  irrational,  ultra  vires,  and  violative  of  substantive 
due  process  or  equal  protection.    This  may  provide  a  handle  in  challenging,, 
for  example,  suspension  from  classes  as  a  punishment  for  skipping  classes. 
(See  §VIII.C.)    Cases  taking  this  type  of  approach  include: 

\ 
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State  v>  ^anderbilt,  117  Ind-  11,  18  N,E,  266  (1888)   (i^ule  is 

unreasonable ' if  it  punishes  students  for  failing  to  do  what 
the;y  cannot  do,  such  as  paying  fees  for  damage  which  they 
cannot  afford) ; 

\    Other  cases  throughout  .§VII.E,  "Conditions  Beyond  the  Student's 
Control;" 

' Brown  v.  Board  of  Education  of  Tipton  County,  supra;. 
Cases  striking  down  as  serving  no  valid  purpose  exclusion  of  students 

who  are  pregnant-^,  married,  or^parents,  including:   ^  ' 
Perry  v.  Grenada  Municipal  School  District,  300  F.Supp,  748 ^(N.D.Miss. 
1969); 

Ordway  v.  Hargraves,  3^3  F.Supp.  1155  (D.Mass,  1971); 
Shull  V.  Columbus  Municipal  School  District,  338  F.Supp.  1376 

(N.D.Miss.  1972); 
In  re  Anonymous.,  supra ; 

Nutt  V,  Board  of  Education,  120  Kan,  507,  278  P,  1965  (1929); 
Board  of  Education,  v.  Bentley,  383  S-W.2d  677  (Ky-  1964); 
McLeod  V.  State,  154  Miss.  468,  122  So,  737  (1929); 
Alvln  Independent  School  District  v.  Cooper,  supra. 

Cf,:  McCluskey  v/ Board  of  Edu<2ation,  662  F-2d  1263  (8th  Cir.  1981) 

(unreasonable  violation  .of  substantive  due  process  for  school 
board* in  expelling  student,  to  apply  its  rule  concerning  arugs  to 
,  *  the  use  of  alchohoL/  particularly  where  the  school  rule 
referred  to  a  state  law  definition  of  drugs' which  in  turn 
excluded  alcohol  and  where  alcohol  was  treated  under  a  different 
school  rule),  rey'd  per  curiam,  50  U,S-L,W,  3998,25  (7/2/82), 

For  further  discussion,  see: 

Robert  Pressman,  "Due  Process  of  Law  in  School  Discipline:  Recent 

Decisions, "^14  Inequality  in  Education  55,  62-63  (1973); 
Merle  McClung,/*The  Problem  of  the  Due  Process  Exclusion,"  3  Journal  of 
"Law  and  Education  491  (1974)   [earlier  version  in  Center  for  Law 
and  Education,  Classification  Materials,  155  (1973)]  ;  i 
The  discussion  of  excessiVe  punishment  in  §VIII.B,  "Corporal  Punishment." 

Q 

'Exclusion  as  Unauthorized  by  the  Legislature 

In  addition  to  the  ultra  vires  challenge  which  takes  th^  form  of  arguing 
that  there  is  no  reasonable  relationship  between  the  exclusion  and  an 
educational  function  authorized  by  the  legislature,  discussed  immediately 
above,  other  ultra  vires  doctrines  —  under  which  "reasonableness"  is  not 
enough  —  are  discussed  in  §VI.A,  notably,- 

(a)  That  the  legislature  having  authorized  some  forms  of  suspension 
or  authorized  other  responses  to  a  problem  has  thereby  silently 
ruled  out  other  responses;  or  ^  ^ 

(b)  That  the  school  system  cannot  rely  on  a  general  delegation  of 
authority  to  "discipline  or  suspend  in  the  absence  of  more 
specific  standards  by  the  legislature  for  suspension. 

Challenges  to  suspension  based  on  these  two  latter  grounds  have 
been  addressed  ii?: 
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Davis' V.  Central  Dauphin  School  District  School  Board,  466  F.Suppj. 
1259  (M.D.Pa.  1979)   (where  state  statutes  gave  te*achers,  vice 
principals,  and  principals  charge  over  student  conduct  and  gave 
principals  and  school  boards  the  power  to  suspend,  the  general- 
authority  of  the  superintendent  over  the  school  district  did  not 
include  the  authority  to  suspend) ;  - 

Opinion  of  the  Attorney  General,  OAG  No.  0.75-148  (Fla.  5/29/75) 
(where  compulsory  attendance  laws  provide  for  investigation, 
reporting,  and  prosecution,  school  districts  have  no  authority 
to  suspend  or  expel  for  unexcused  absences  or  truancy) ; 

Commonwealth  v.  Johnson,  30^  Mass.  476,  35  N.E.2d,86l  (1941)  (school 
districts  have  no  authority  to  expel  students  under  a  statute 
Which  required  flag  salutes,  since  statute  provided  no  specific 
punishment;  constitutional  issues^not  reathed) ; 

Howard  v.  Clark,  299  N.Y.S.2d  65,  59  Misc. 2d  327  (1969)  (where 

state  statute  authorized  suspension  of  students  (a)  who  are 
insubordinate  or  disorderly,   (b)  whose  conduct  otheirwise 
endangers  the  health  safety,  morals  or  welfare  of  others,  (c) 
whose  physical  or  mental  condition  endangers  the  health,  safety 
or  morals  of  himself  or  others,  or  (d)  who  is  found  to  be        *  ^ 
feebleminded,  the  court  held  that  the  statute  provided  no 
;  authority  to  suspend  a  student  for  criminal  charges  of  off- 
campus  heroi^n  possession;  -further,  the  court  held  that  there  is 
no  inherent  authority  to  suspend  for  reasons  not  stated  in  the 
statute); 

Matter  of  Mooney,  180  N. Y.L.J.  No.  28,  p.  12  (8/10/78)  (Clearinghouse 
No.  25,136)  (principal  exceeded  his  authority  by  susp,ending 
\  students,  because  (a)  state  law  permitted  school  boards  to 

delegate  to  principal  the  authority  to  suspend  for  up  to  five 
days,  but  there  was  no  evidence  that  this  board  had  done  so; 
(b)  there  was  no    opportunity  for  a  conference  as  required  by 
tlfe  statute;  and  (c)  in  any  event,  the  suspension  exceeded  the 
.statutory  limit  of  five  days),; 
iKing  V.  Farmer,  424  N.Y.S.2d  86  (Sup.Ct.,  Westchester  County,  1979) 
(similarly  to  Howard  v.  Clark,  supra,  court  held  that  truancy 
was  not  included  within  the  grounds  set  forth  in  the  suspension  ^ 
statute,  and,  further,  the  legislature  had  separately  addressed 
the  issile  of  attendance  through  different  means). 
See:  Cordova  vl  Chonko,  3l5  F.Supp.  953  (N.D.Ohio  1970)   (where  ^talute 

authorized  school  btoards  to*  issue  regUlajtions  governing  student         -  >^ 
conduct  and  board  in  turn  issued  regulations  stating  tftat 
principal , should  develop  ruies  governing  cleanliness  and  clothing, 
principal' exceeded  his  authority^by  suspending  student  "for  hair     -  ^  ^ 
^   length);  •  * 

Alexander  v.  Thompson,  313  F.Supp.  1389  (C.D.Cal.  1970)  Cgeneral  ^ 
statute  authorizing  school  boards  to  issue  disciplinary  rul^s 
could  not  be  relied  upon  as  authority  to  issue  dress  and 
^grooming  ifegulations  in  absence  of  more  specific  legislative 
standards  for  regulating  appearance) ;  ,  * 

Galveston  Independent  School  District  v.  Boothe,  590  S.W.2d  553 

(Tex.Civ.App.  1979)   (where  statQ  statute  authorized  exp^ulsion  . 

pursuant  to  local  regulations;  expulsion  for  one  ^x^rter  "  . 

struck  down  as  ultra  vires  where  school  district  failed  to  ' 

follow  its  own  rules  concerning  use  of  other  alternatives  prior 
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to  resorting  to  expulsion  and  notice  to  parents  of  alternatives 
which  were  attempted,  and  where  marijuana  rule  did  not  clearly 
apply  of  off-campus  possession). 
Cf.:  Armstrong  v.  Board  of  Education,  430  F.Supp.^  595  (R.D.Ala.  1977) 
(board  cannot  rely  on  its  general  powers  to  unilaterally 
fire  employee  or  eliminate  funding  for  his  position  where 
state  statute  provides  for  superintendent's  consent  to 
such  actions).  ^ 

These  cases  and  the  ultra  vires  doctrines  which  lie  behind  them  are 
discussed  ifiore  fully  in  §VI.A.  ,  • 

Exclusions  Which  Violate  Laws  Protecting  Handicapped  Students 

Where  the  student  has  been  classified  as  handicapped,  or  is  awaiting 
special  education  evaluation  or  appeals  decision,  the  illegality  of 
any  exclusion  other  than  a  very  short  suspension  in  eiftergency  situations 
is  discussed  in  §11 J. .  •       '  . 

ft 

In  addition,  for  students  who  are  not  already  classified,  "Behavior 
which  is  serious  enough  to  justify  expulsion  from  school  may  constitute 
a  handicap."    Merle  McClung,  '^Alternatives  to  Disciplinary  Expulsion 
from  School,"  20  Inequality  in  Education  58,  65  (1975)^'!     In  other  words, 
expulsion  should  not  be  considered  in  the  absence  of  extreme  and  persis- 
tent misconduct,  but  in  the  case  of  such  a  student,  the  question  then  be- 
comes whether  such  misconduct  is  itself,  or  is  a  manifestation  of,,  a 
special  need  which  should  be  addressed.     See  also  the  regulations  for, 
§504  of  the  Rehabilitation  Act,  which  applies  to  all  recipients  of 
federal  funds,  under  which  a  person  is  treated  as  "handicapped,"  and 
thus  protected  against  discriminaton  on  the  basis  of  his/her  "handicap," 
if  he/she  "is  ^regarded  as  having  an  impairment,"  regardless  of ^whether 
or  not  an  impairment  actually  exists.     34  C.F.R.   §104.3  (j).    Xn  any 
event,  one  possibie'response  for  students  facing  lengthy  disciplinary 
exclusions  is  to  request  an  evaluation  for  special  needs  and  file  a 
complaint  under  the  federal  handicapj^ed  laws,  which  would  then  entitle 
the  student  to  remain  in  his/her  current  plfacement  (except  for  a  very 
short  emergency  suspension)  pending  the  outcome.     There  are,  however, 
obvious  .potential  dangers  in  invoking  these  laws  and  labeling  .the  student.. 
These  issues  are  more  fully  discussed  in  §111. C.  / 

Exclusions  Which  Are  Part  of  a  Discriminatory  Pattern 

*■ 

If  statistics  or  other  evidence  reveal  that  disciplinary  exclusions 
are  imposed  dispropoictionately  by  race,  national  origin,  primary 
language,  sex,  or  (.perhaps X  wealth,  it  may  be  possible  to  shgw  that 
the  disproportion  results  from  discriminatory  practices  in  violation 
of  the  Eaual  Protection  Clause  ar;d/or  federal  and  state  civil  rights 
laws.     See  §§III.A,  B,  and  D.  ' 
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B,     CORPORAL  PUNISHMENT  AND  SIMILAR  ABUSES 

The  Supreme  Court -has  made  it  difficult  to  challenge  corporal 
punishment  in  federal  court.    Most  states  permit  its  use,  so  Iqng  as 
it  is  "reasonable,"  although,  it  has  been  banned  in  A  few  states,  many 
cities,  and  most  other  countries.    Where  corporal  punishment-  i^  permitted, 
excoissive  instances  can  be  challenged*  in  state  civil  suits  (e.g.,  for 
assault  and  battery),  by  filing  criminal  charges,  and/or  by  seeking 
disciplinary  sanctions  against  the  offending  school  officials..  Back- 
ground and  policy  information  useful  in  mounting  a  broader  challenge  to 
corporal  punishment  is  also  found  below. 

Federal  Challenges  ^  ^   .  ^  ^  ^ 

'    The  Supreme  \]ourt  has  eliminated  most,, but  not  all,  federal  oonsjtitutionai' 
challenges  to  corporal  punishment  in  schools.    In  Baker  v.  Owen,  432  U.S. 
907,  aff'g  395  F.Supp.  294  (M.D.N. C.  1975),  the  Supreme  Court  summarily^'  ^ 
affirmed,  without  opinion,  the  holding  that^  parental  approval  df  corporal 
punishment  is  not-  constitutionally  required.,  ' 

.  • 

^  In  Ingraham  v.  Wright,  430  U.S.  651  (1977),  the  Court  held,  first,  that 
the  Eighth  Amendment ,  wliich  prohibits  cruel  and  unusual  punishment,  applies  \ 
only  to  punishments  imposed  as  part  of  the  criminal  pi*ocess  (and,  perhaps, 
closely  analogous  punishments,  such  as  punishments  imposed  upon  those 
confined  to  mental  or  juvenile  institutions),  and  thus  does  not  apply  to 
punishment  in  school.  .  > 

Second,  the  Court  held  that  the  Due  Process  Clacrse  does^  protect  against 
unjustified  intrusions  on  physical  security,  that  corporal  punishment 
of  students  deprives  students  of  their  liberty  interest  in  freedom  from 
physical  restraint  and  infliction  of  physical  pain,  and  that  students 
are  therefore  entitled^to  pro(l^dural  due  process.     The  Court  declared, 
however,  that  sufficient  procedural  protection  is  provided  by  students^ 
rxghtr  to  sue  for  damages  and/ or  press  criminal  charges  for  assault  and 
battery  in  state  court  if  the  punishment  is  excessive  under  state  law,  and 
that  therefore  the  du^  pnocess  interest  does  not  entitle  students  to 
notice  and  hearing;  The  Court's  reasoning  hds  been  widely  criticized.  See 
§X.J. 

Siibstantive  Due  Process 


a. 


The  Court  in  Ingraham,  ftowever,  did  not  address  the  claim  that 
specific  instances  of  corporal  punishment  may  be  so  excessive  that  they 
violate  the  student's  right  to  substantive  due  process  (although  the 
court  seems  to  assume  that  corporal  punishment  is  not  unconstitutional 
P^r  se) .     The  lower  court  had  held  against  plaintiffs  on  this  claim, 
525  F.2d  909,  917  (5th  Cir^  1976),  but  the  Supreme  Court  specifically 
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refused  to  decide  this  i^sue.    430  U.S.  at  659  n.l2,  679  n.47.     Sea,  also 
430  U.S.  at  689  n.5  (J.  White,  dissenting). 

In  Hall  V.  Tawney,  621  F.2d  6fi7,  611  (4th  Cir.  1980),  the  court 
disagreed  with  the  lower  court  in  Ingraham ^ and  held  that  specific  instances 
of 'corporal  punishment  can  give  "rise  to  an  independent  federal  cause, 
of  action-  to  Vindicate  substantive    due  process  rights."    The  court 
stated,  id.  at  613: 

Mindful  that  not  every  state  law  tort  becomes  a  federally 
^•cognizable  "constitutional  tort"  under  §  1983  simply  because  it 
'it  is  committed  by  a  state  official,   .   .   .  we  do  Aot  find  the  substance 
o£  this  right  in  the  parallel  right  defined  by  state  assault  and^ 
battery  law.     Instead,  we  find  it  grounded  in -those  constitutional 
rights  given  protection  under  the  rubric  of  substantive  due  p:rocess 
'  "     in  such  cases  ag  Rochin  v.  California,  342  U.S.  165,  72  S.Ct.*'2a5, 
"96  L.Edi  183  (1952)   (forcible  use  of  a  stomach  pump  by  police); 
'Jenkins  v.  Averett,  424  j:.2d  1228  (4th  Cir.  1970)  ("reckless" 
pistol  shojoting  of  suspect  by  pjolice)  ;o  and  Johnson  v.  Glick,  481  F.2d- 
1028  (2d  Cir.  1973)   (unprovoked  beating  of  pretr.ial -detainee  by 
guard) :  the  right  to  be  free  of  stat^  intrusions  into  realms  of 
personal  privacy  and  bodily  security  through  means  so, brutal,  ^  • 

demeaning,  and  harmful  as  literally  to  shock  the  conscience  of  a 
court.     The  existence  of  this  right  to  ultimate  bodily,  security  —  the 
most  fundamental  aspect  of  personal  "privacy  —  is  unmistakably  established 
in  our  constitutional  decisions     as.  an  attribute  of  the"  ordered 
liberty  that  is  the  concern  of^^subst^ntive  due  process.    Numerous  # 
cases  in  a  variety  of  contexts .recognize  it  as  a  last  line  of 
defense  against  those  literally  outrageous  abuses  of -official 
PQwer  whose  very  variety 'makes^^  formulatipn  of  a  more  precise 

standard  -imposs^.ble.  ^  , 

•k  ^  -k 

In  the  context  of  disciplinary  corporal  punishment        the  public 
schools,  we  emphasize  once  more  that  the  substantive  due  process  claim 
is  quite  different  tfian^  a  claim  of  assault  and  battery  under  state  tort 
law.     In  resolving  a  state  tort  Vlaim,  decision  may  well' turn  on  whether 
"ten  licks  rather  than  five"  were  excessive,  see  Ingraham  v.  Wright > 
525.  F. 2d  at  917,  so  that  line-drawing  this  refined  may  be  required. 
But  substantive  due  process  is  concerned  with  violations  of  personal  rights 
of  privacy  and  bodily  security  of  so  different  an  .ord^r_.Df  magnitude 
'  that  inquiry  in  a, particular  case  simply  need  not  start  at  the  level 
of  concern  these  distinctions  imply.    As  in  the  cognate  police  brutality 
cases,  tfie  substantive  due  process  inquiry  in  school  corporal  punishment- 
cases  m\ist  be  whether  the  force  applied  caused  injury  so  severe,  was  so 
disproportionate  to  the  need  presented, , and  was  so  inspired  by  malice  or 
sadism  rather  than  a  merely  careless  or  unwise  excess  of  zeal  that  if 
amounted  tb  a  brutal  and  inhumane  .abuse  of  official  power  literally  ^ 
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shocking  to  the  conscience.     See  Johnson  v..  Glick',  481  F.2d  1028, 

1033  (2d  gir.  1973)  '(Friendly,  J.)..    N6t  every. , violation  of  state 

tort  and  criminal' assault  laws  will  be  a  violation  of  this  constitu- 
ti9na'l  right,  but  some  of  coursq  pay.  %  .  ** 

b.     Discriminatory  Corporal  Punishment 

Some  schools  have  A  clear  policy  or  practice  of '^ever" administering 
corporal  punishment  to  fem^iles.     In  terms ^ofi  race,;  policies  are  rarely' 
if  ever  so  clear-cut,  but  there  is  a  large  disparity  nationwide  in  the 
rates  of  corporal  punishment  for  black  s^dents  and  white  students,  and    *  , 
this  disparity  ma^^, be  the  product  of  racial  discrimination.     See,*  e.g., 
Hawkins' V.  Coleman,  376  F.Supp.  1330  (N.D.Tex.  1974),  where  the  cour.t 
held  that  the  higher ^rate  of  corporal-  punishment  "fdr  black  students  J.n  Dallas 
was  caused  at  least" in  part  by  "personal  racism,"  "institutional  racism,"^ 
and  the  school  system's,  functioning  as  a  "white-controlled  institution." 
The  legal  standards  for  establishing  race,  ^ex,  or  national  origin  ^ 
discrimination  under  the  Equal  Protection  Clause  dnd  various  federal  civil 
rights  statutes  are  discussed  in  §111.     See  also  §VI.C,  "^'Equal  Protectio^." 

State  Constitutions 

Ther^  has  been  little  exploration  of  whether  there  are  some  states 
in  which  a  state  court  might  take  a  stronger  view 'of  the  "cruel  and  unusual 
punisfiment" 'clause  or  other  clauses  in  its  state  cottstituti^ji  than  the 
Supreme  Court  has  taken  ±vi  regard  to  the  federal  constitution,  thereby 
striking  down  the  use  of  corporal  piinishment^  in  that  state.  J 

Ultra  Vires  and  Tort  Law  (Assault  and  Battery Etc. )  .  , 

Where  state  statutes  or  state  common  law  authorize  cor^joral  punishment, 
the  statutes, or  the  common 'law  (as  interpreted  by  courts)  generally 
'requires  that  its  use  must  be  reasonable,  not  excessive,  and  corainensur4te 
with  the  seriousness  of  the  offense.     (State  statutes  may  also  confal^n  a 
variety  of  other  safeguards^ and  requirements,  such  a  parental  consent,  * 
witnesses,  or  .conferences . )    Where  corporal  punishment  exceeds  these  state 
imposed  limits.  It  is  ultra  vires —  beypnd  the  ppwer  of  school  officials 
—  and  it  may  be  possible  to  get  eguitable  relief,  such  as  injunctions.  ^ 
(See  §VI.A.)  .  ^  .  ^ 

In  such  cases,  the  particular  school  officials  may  also  be  liable 
for  damages  in  tort  actions,  such  as  assault  and  battery,  negligence 
ot'^  intentional  infliction  of  mental  distress.  The  statute  of  common  law 
which  authorizes  corporal  punishment  the^jreby  creates  an  exception  .to  what 
woiild  otherwise  be 'civi]^  assault  ^nd  battery,' but  only  within  those 
limits  of  "reasonableness."  In  assessing  "reaspnableness ,"  the 
Restatement  of  Torts,  Second,  §150  (1965),  statues  that  the  factor§ 'to 
be  considered  include,  but  are  not  limited  to: 
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(a)  .whether'  the  actor  is  a  parent; 

(b)  the  age,  sex,  and  physical  'and  mental  condition  of  the  child; 

(c)  the  nature  of  his  offense  and  his  apparent  motive; 

(d)  the  influence  of  his  example  upon  other  children  of  .the  same 
family  or  group; 

(e)  whether  the  force  or  confinement  is  reasonably  necessary  and 
appropriate  to  compel  bbediehce  to  a ^proper  command; 

(f)  whether  it  is  disproportionate  to  the  offense,  unnecessarily 
'degrading,  or  likely  to  cause  serious  or  permanent  harm. 

Many  civil  assault  and  battery  cases  for  demages  have  been  brought  in 
various  states,  particularly  since  Ingraham  pointed  in  the  direction  of 
state  law  remedies.     See  Table  of  Cases  at  the  end  of  this  section. 

The  Last  ?  Resort,  the  newsletter  of  the  Committee  to  End  Violence 
Against  the  Next  Generation,  often  reprints  newspaper  clippings  of  ' 
unreported,  out-of-court  settlements  paid  to  students  for  certain  punishment 
See  for  example.  Vol.  5,  No.  4  (Mar. /Apr.  1977),  concerning  cases  of 
teachers'  snipping  off  a  tuft  of  a  student's  afro  while  speaking  of 
"white  power"  ($3000,  Lenoir,  N.C.,  page  1)"^  teacher  who  forced  student  to 
strip  in'se^rch  for  missing  money  ($40u0;  Buhl,  Minn.,. page  12);^  shutting 
retarded  elementary  school  student  in  "behavior  modification,"  box 
($15,000,  Butte  Mont.,  page  12);  teacher  who  paddled  16-year-old  three  times 
(.undisclosed  amount.  Kettle  Falls,  Wash.,  page  12). 

In  establishing  tort  liability,  it  can  be  helpful  to  show  that  the 
staff  member  violated  the  local  district 's  own  rules,  which  will  indicate 
that  the  action  was  not  a  reasonable  exercise  o£  lawful  authority. 
See  McKinney  v.  Greene,  379  So. 2d  69  (La.App.  1980).     See  also  §V.Ej^^. 
"School's  Failure  to  Follow  Its  Own  Rules."    In  some  states,  howe^r, 
it  may  b,e  necessary  to  demonstrate  that  the  rule^  which  was  broken  was 
designed  to  avoid  the  kind  of  injury  which  occurr'ed  and/or  that  the 
injury  would  not  have  occurred  if 'the  rule  had  been  followed.  '  See 
Streeter  v.  Hundley,  580  S.W.2d  283  (Mo.  1979)*  . 

Criminal  Actions ° (Criminal  Assault  and  Battery,  Etc.)  ^ 

'Inmost  states,  sq^ool  officials  are  excused  by  Statute  or  common 
law  from  what  would  otherwise  be  an  assault  and  batterys^ainst  students, 
provided  that  the  corporal  punishment  is  "reasonable."   TtiSa- few- ^ 
the  standard  is- that  the  punishment  be  without  malice  and  cause  no;.^ 
permauent  injiiry.     In  some  states,  corporal  punishment  is  banned  altogether 
School  officials  who  exceed  the  level  excused  by  state  law  may  b^ 
prosecuted  for  .criminal  assault  and  battei^y.*    See  t:he  lengthy  list  in 
th©  Table  of  Cages/at  the  end  of  this  secti'on. 
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School  Discipline  ^pf  Staff  Who  Exceed  Limits  ' 

Courts  hdve  regularly  upheld  school  boards*  disciplining  or  firing 
o^  staff  meiifbers  who  were  four\d  to  have  exceeded  their  authority  in 
administering  Qorporal  punishment  ^ —  either  by  going  beyond  the  level 
authorized  by  state  law  or  by  violating  local  school  district  regulations. 
See  Table  of  Cases.  ,  . 

Policy  Considerations  v  .  ' 

School,  systems  should  not  be  able  td  silence  demands  for  bans  on 
cprppral  punishment  by  pointing  to  the  Supreme  Court's  determination 
*  that  it  is  coTistitutidnal.     The  courti  have  based  their  reluctan(*e  to 
declare  corporal  jpunishment  illegal  per  se  upon  a  deference  to  the 
discretion  and  educational  judgment  ot  school  officials,  and^ not  upon 
the  courts'  independent  judgment  of  the  merjits  of  corporal  punishment. 
School  systems  therefore  have  an  educational  responsibility  to  seriously 
address  the  non-legal  case  against  corporal  puiyLshment. 

In  medical,  psychological,  educational,  and  human  t^erjns,  the  consensus 
of  those  who  have  studied  the  issue  is  clear  —  corporal-  punishment  is 
neither  necessary  nor  useful  and  is  in  fact  counterproductive.  "Summaries 
of  the  numerous  studies  which  have  been  undertaken  are -^contained  in  some 
of  the  resource  material  listed  below.     After  examining  the  issues', 
various,  professional  organizations  have  issued  policy  statements 
condemning  the  use  of  corporal  punishment    in  the  scTiQpls,  includin|f'  the 
American  Psydhologicai  Association,  tlhe  National  Education  "Association, 
and  the  American  Public  Health  Association.  ^  '  : 

While  the  schooltoom  is  the  one  place  where  physical  punishment  by 
public*  off icials  is  still  permitted  in  this. country ,  it  is  the  place 
where  its  use  is  most  inappropriate,  for  its  underlying  premises^^^fiift  / 
counter  to  all  major  theories  of  learning  and  development.    It  engenders 
levels  >of  fear,  anxiety,  and  humiliation  which' make  leartiing  more  un- 
likely.    It  provf)kes  hostility  which  leads  studentg  to  3hut  the  school 
outrf.    It  conveys  the  message  that  the  school  has  northing  to  teach  —  by 
indicating  that  real  understanding  and  communication  is  useless  or  • 
impossible  and  ^y  resorting  to  a  Inode  of  communication  (phy^iical'  coer- 
cion) which  the  children  themselves  have  been  expected  to  outgrow.  In 
short,  corporal  punishment^s  a^  f orm  of  violence -Which' has  no  place  in 

the  classroom.  *  - 

^  •  X^. 

Othet  reasons  often  given  in  making  the  case  against  corporal 
punishment  iticlude  the  following: 

-it  correlates\signif^.cantly  with  school  vandalism  rates  ;^ 
-it  brutalizes  the  child  and  has  been  shown  to  have  a  he^vy  c^rrela-  ' 
,  'tiori  with  adolescen£^  .an^  addlt  delinquency  and  violence;      '  • 
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-it  sanctdfOns  child  abuse  at  home; 

-it  masks  the  causes  of  the  school's  disciplinary  problems; 
-it  is  poor  preparation  for  adult  democratic  participation; 
-it  falls  heavily  upon  those  who  do  not  conform  to  school  expecta-  ^ 

tions,  thus*  placing  retarded,  learning  disabled,  and  emotionally 

disturbed^  children  most  at  risk  of  being  hit; 
-it  falls  most  heavily  on  blacks  and  poor  whites,  thus  perpetuating 

differing    educational  practices  and  programs  based  on  race  and 

class; 

-it  easily 'becomes  the  first,  rather  than  the  last,  tesort;  ^ 
"-it  cannot  be  justified  as  an  extension  of  parental  discipline,  . 
since  the  deep,  individual  emotional  committment  is  generally  mis- 
sing (which  is  not  "to  condone  corporal  punishment  by  parents); 

-it  can  easily  result'  in  permanent  damage  to  the  back!,  the  nervous 
system,  and  internal  organs  even-  when  the  stu'dent  Is  not  externally 
scarred;  . 

-it  has  long  been  banned  in  most  other  countries* 

Further,  there  are  demonstrated  alternatives  to  the  use  of  corporal 
punishment,  as  is  amply  documented  by  the  resource  material  below.  See 
also  t!he  National  Education  Association's  list  of  examples  reprinted  in 
§Xlil.B,  "Alternatives.". 

^  Finally,  evidence  that  corporal  punisljrfent  is  not  necessary  and 
that  other  equally  viable  means  of  carrying  out  school  functions  are 
available  is  found  in  the  fact  that  corporal  punishment  has  been  banned 
not  only  in  most  other  countries,  but  also  in  the  states  of  Maine, 
Massachusetts,  New  Jersey,  and  the  District  of  Columbia,  as  well  as  in^ 
mariy  individual  school  systems,  large  and  small,  e.g.,  Atlanta,  Chicago, 
New  Orleans,  New  York  City,  Pittsburgh,  Providence,  San  FranciscoV  and  many^ 
small  and  rural  districts.  »  .  •  \ 

Where  it  is  not  possible  to  obtain  a  consensus  for  abolishing 
corporal  punishment,  procedural  and  other  safeguards  become  the  logical 
focal  point.     Thes,e  may  take  the  form  of  requiring  parental  t)ermission  , 
in  writing,  limiting  the  individuals  who  may  impose  it,  requiring 
informal  hearing,  requiring  the  presence  of  witnesses,  limiting  the 
permissable  amount  of  punishment  and  the  method  for  administering  it, 
requiring  that  specific  alternatives  be  attempted  f*ir«t,  etc.    A  number 
of  states ^havQ  passed  statutes  containing  various  of  these  provisions,  as 
have  many  local  systems.     For  instance,  written  parental  permission  is 
required  prior  to  imposing  cbrporal  punishment  in  California  (Ed.  Code 
§§49000-49001),  while  in  Illinois,  districts  which  use  it  must  notify 
parents,  w^o  can  inform  the  school  that  it  shall^not  be  used  (state 
^oard  of  education  regulation)  ,     See  Table  of  Statutes  at  the  ^nd  of  this  - 
section.  .  ' 

With  the  exception  of  requiring  parental  consent,  however,  the  degree 
to  which  procedural  safeguards  can  be  relied  upon  may  be  questionable. 
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'Due-propess  type  procedures  rest  upoti  a  respect  for  the  integrity  of     ^  * 
the  individual',  and  it  may  therefore  be  contradictory  to  expect  that  the 
respect  necessary  for  actual  enforcement  of  such  safeguards  can  be  found  in 
a  , school  system  which  has  a  policy  of  violdting  students'  physical 
integrity.^.  Abuses ,  including  lasting  physical  injury ,^  become  almost 
inevitable,  since  corporal  punishment  is  more  frequently  chosen  as  the- 
means  "of  discipline  as  the  teacher's  or  adminstrator's  level  of  frus- 
*tration  and  anger  rises.     Justice  Blackmun,  while  sitting  as  an  appeals 
judge,  ma^e  a  similar  point  in  the  prison  Context.     The  lower  court  had 
issued  a  decree  against  the  use  of  the  strap  in  prisons  until  there? were 
adequate 'safeguards.     His  decision  vacated  the  decree  and'^held  instead  that 
the  strap  could  not  be  used  under  any  circumstances:  ^ 
'    ,         i?  , 

^      Our  reasons  for  this  conclusion  include  the  following:   (1)  We 
are  not  convinced  that  any  rule  or  regulation  as  to  the  use  of  the 
strap,  however  seriously  or  sincerely  conceived  and  drawn,  will 
successfully  prevent'  abuse.     The  present  record  discloses  misin- 
terpretation even  of  the  newly  adopted  January  1966  rules.  (2) 
Rul^s  in  this  area  seem  often  to  go  unobserved.   .■  .   .   (3)  Regula- 
tions are  easily  circumvented.   .   .   .   (4)  Corporal  punishment  , 
is  easily  subject  to  abuse  in  the  hands  of  the  sadistic  and  the  un- 
scrupulous.    (5)  Where  power  to  punish  is  granted  to  persons^ in 
lower '^levels  of  administrative  authority,  there  is  an  inherent  and 
natural  difficulty  in  enforcing  the  limitations  of  that  power.  (6) 
There  can  be  no  argument  that  excessive  whipping  or  an  inappro- 
priate manner  of  whipping  or  too  great  frequency  of  whipping 
^use  of  studded  or  overlong  straps  all  constitute  cruel  ^and  unu^ukx 
punishment.     But  if  whipping  w^re  to  be  authorized,  how  does  one, 
or  any  court,  ascertain  the  point  which  would  distinguish  the 
permissable  from  that  which  is  cruel  and  unusual?  [In  the  school 
context,  substitute  illegal  for  "cruel  and  unusual"  in  the  last  two 
sentences.     The  court  goes  on^  to  cite  substantive  reasons  for  banning 
the  strap.]     Jackson  v.  Bishop,  404  F.2d  571,  579-80  (8th  Cir.  1968)-. 

Resources 


Good  sources  of  inforijiation  on  corporal  punishment  an^^  similar 
abuses  include: 

Center  for  Law  and  Education,  Inequality  in  Education,  Number  23 

(1978)   (a  special  issue  devoted  to  corporal  punishment,  including 
theoretical  and  ^practical  overviews,  anecdotal  and  statistical  % 
information  on  the  use  of  corporal  punishment  in  American  schools, 
a  critique  of  the  Supreme  Court's  reasoning  in  Ingraham,  a  survey 

of  state  law  remedies  and  court  decisions,  a  survey  of  the  effects 
of  eliminating  corporal  punishment  in  various  school  systems,  and 
an  analysis  of  Office  for  Civil  Rights  survey  information  showing 
racial  and  sexual  disparities  in  coirporal  punishment); 
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Committee  to  End  Violence  Against  the  Next  Generation, (EVAN-G)  (977 
Keeler  Avenue,  Berkeley,  CA  94708);  - 

m  * 

The  Last  ?  Resort     (a  bi-monthly  magazine  published  by  EVAN-G,  which 
contains  recent  developments  on  corporal  punishment,  including 
court  cases,  out-of-court  settlements,  state  legislative  news, 
social  science  and  medical  reports,  and  anecdotes) ; 

Adah  Maurer,  Corpox^al  Punishment  Handbook  (Generation  Books,  1978) 

(available  from  £VAN-G;  useful  for  parents  seeking  to  get  corporal 
^   punishment  abolished  in  their  district,  with  material  on  history, 
questionable  defenses,*  arguments,  scientific  evidence^  discipline 
and  disruption,  and  altei^atives) ;  * 

■  > .  ' 
National  Center  .for  the  Study  of  Corporal  Punishment  and  Alternatives 
in  the  Schools   (822  Ritter  HaM  South,  College  of- Education, 
Temple  University,  Philadelphia,  PA   d9122)  .(conducts  studies  and 
\  surveys  of  corporal  punishment,  and  has  an  extensive  publications 
^  list);  ,  ; 

I. A.  Hyma^  and  J*»H,  Wise,  Corporal  Punishment  in  American  Education: 

Readings  in  History,  Practice,  and  Alternatives^ (Temple  University 

.  Press,,  Philadelphia,  1979)   (available  from  the  National  Center  p 
t           above) ;    *  ' 

Discipline     (the  ongoing  journal  of  the  National  Center  for  the  Study 
of  Corporal  Punishment  and  Alternatives  in  the  ScW>;!.s)  ; 

^'National  Education  Association,  Report  of  the  Task  Force  oil  Corporal 
^        Punishment  (1972)   (NEA,  1201  Sixteenth*  St.  N.W.,  Washington,  D.C- 
20036)   (establishes  NEA's  official  position,  as  the  largest 
teacher  organisation  in  the  country,  against  corporal  punishment,^ 
reviews  studies,  critiques  arguments  for  corporal  punishment, 
and  lists  good  alternatives)  ; 

National  Institute  of  Education,  Proceedings*;  Conference  on  Corporal 
Punishment  in  the  Schools:  A  National  Debate  (Washington,  D.C» 
1977);  •  \  ^ 

George  E*  Stevens,  "Verbal  Chastisement  in  Elementary  and  Secondary 

Schools:  A  Suggestion,"  6  Journal  of  Law  and  Education  319  (July 
1979)  (constructs  legal  argument  for  making  school  staff 
liable  for  verbal  abuse  of  students  under  a  "i^asonableness" 
standard  similar  to  the  stand^^^-d  for  corporal  punishment);, 

John  R-  Gryan  and  Jamie  C-  Smith,  "The  Hickory  Stick:     It'^s  Time  to 
Change  tlie  Tune,"  62  Phi  Delta  Kappan  433  (Februalry  1981)- 
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Chart  and  Table  of  Cases  and  Statutes 

State  La\Af  and  the  Status  of  Corporal  Punishment 

in  the  Schobis 


jrt/iasfrequehtly  Indicq^ted 
spite  reriVedies  wherever 


Tho  Burger  Cour 
a  preference  for 

possible.  This  preference  tOQk  its  toll  in 
lngr»ham  v.  Wright,  where  the  court 
determined  that  a  student's  legal  remedy 
following  a  severe  beating  could  be  found  only 
In  state  courts.  This  gives  new  importance  to 
research  on  state  law,  as  it  becomes  helpful  to 
survey  the  states  when  dealing  with  a  problem 
such  as  corporal  punishment.  The  following 
chart  and  table  of  caJes  provide  such  a  survey. 
This  char/  and  table  of  citations  was  prepared 
by  Patricia  M.  Lines,  with  assistance  from 
Robert  BecHerman  of  tha  American  Civil 
Liberties  Union,  Washington  State  Chapter. 


How  To  Use  This  Chart  and  Table 
'  of  Caseinind  Statutes 

Tfie  chart  on  this  page  lists  all  fifty  states, 
the  District  of  Columbia,  and  Puerto  Rico. 
Styotbols  in  the'  horizontal  rows  Tndicate  the 
existence  of  crises  or  state  statutes  providing 
"^tor  restrictions  on  a  school  official's  tort 
liability  when  administering  corporal 
punishment  {sections  lA  and  IB);  the 
existence  of  statutory  authorization  in  th^ 
school  code  (sect^ns  HA  through  IID);  the 
existence  of  case  law  s^tinojartt^mits  on  the 
criminal  liability  of  schQ^jfTofficiafS^section 
IMA);  and  the  existence  of  a  statut^ln  the 


criminal  code  providing  for  justification  (an' 
excuse)  when  a  school  official  phys^ally 
punishes  a  student  (section  HO). 

The  accompanying  table  (sefe  pages  54-56) 
provides  citations  to  the  case  law  or  statutes 
referred  to  by  a  ▲  on  this  chart.  Wh^re  a 
#  appears  on  the  chart,  the  fable  will  also 
contain  some  parenthetical  information  with 
the  citation  for  the  appropriate  state,  showing 
how  its  law  differs  from  the  others  In  that 
category  Section  numbers  on  the  chart 
correspond  to  section  numbers  in  the  table. 
Example:  An  attorney  with  a  potential  claim  in 
Alabama  can  determine  from  the  chart  that 
the^a  Is  precedent  in  thafstate  that  a  plaintiff 


must  establish  malice  or  permanent  injury  to 
recover  civilly.  By  reading  horizontally  across 
section  IB.  one  notes  that  there  Is  similar 
precedent  In  Illinois  and  North  Carolina. 
Citations  to  those  cases  woqld  be  found  In 
section  Id  of  thetable.  Thus,  the  table  can  help 
focus'  tha  research  on  out-of-state  cases, 
where  this  Is  deeit^ed  helpful.  The  chart  also 
permits  identification  of  states  with  similar 
Statutes  (see  section  II,  for  example). 

The  significance  of  the  various  standards 
of  liability  and  presence  or  absence  of 
statutory  authorization  are  discussed  In  the 
accompanying  article  by  Patricia  M.  Lines 
which  begins  on  page  37 
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CODE:  (A)  A  case  or  statute  exists  and  is^ 
*                    cited  in  the  accompanying  Table. 

(0)   Citation   appears  in  the 
accompanying  Table,  with  additional 
distinguishing  information. 
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Arizona  1 
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1  Pennsylvania  1 

1  Puerto  Rico  1 
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1.  CIVIL  TORT  LIABILltY: 

Standard  for  Liability 

A.  punishment  must  be  unreasonable 

A 

A 

A 

A 

4 

A 
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A 

4 

4 

4 

4 
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4 

B.  punishment  must  be  with  malice  or  cause 
permanent  Injury  < 

A 

4 

II.  STATUTORY  AUTHORIZATION 

(Does  state  law  authorize  school  personnel 
to  corporally  punish  children?) 

4 

»• 

^   A.  authorizes  teachers  andTor  principals 

A 
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• 

A 
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i 
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ft 

4 

B.  authorizes   teachers,    principals  and 
others 

4 
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4 

4 
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C  authorizes  school  district  ^ 

r 
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4 

D.  expressly  forbids  corporal  punishment 

• 

A 
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III.  CRIMINAL  LIABILITY 

A.  Standards  for  Liability 

\ 

.1.  corporal  punishment  must  be  ^ 
unreasonable 

A 

A 

A 

A 

A 

A 

A 

A 

• 

4 

4 

4 

2  col'poral  punishment  must  be  with 
*               malice  or  cause  permanent  injury 

A 
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B.  Does  the  state  have  a  justification 
statute? 
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Table  of  Cases  and  Statutes 

State  Law  and  the  Status  of  Corporal 
Punishment  in"  the  Schools 


NOTE:'   This  Talkie  is  a  Supplement  to  the  article  "Corporal 
Punishment  after  Ingraham:  Looking  tp  State  Law,"  which 
appears  in  Inequality  in  Education  #23    (Sept,  1978),  It 
is  to  be  used  in  conjunction  with  the  chart  which  appears 
on  the  preceding  page. 


I.  CIVIL  TORT  LIABILITY  a 

A.  Punfthmtnt  mutt  be  uhrtatonablt. 

ARIZ.;  LaFrentz  v.  Gallagher,  1 05  Ariz.  255, 462  P.  2d 
804  (1969)  (for  def.);  ARK.r  BeriV  v/Arnold  School 
DIst.,  199  Ark.  118,  137  S.W.2d  256  (1940)  (for 
pupils)  (teacher  discharge);  CONN.:*  Andreozzi  v. 
Rubano,  145  Conn.  280,  141  A.2d  639  (1958)  (for 
defendant)!  Calwayv.  Williamson,  1^0  Conn.  575. 36 
A.  2d  377  (1944)  (for  pupil;  sitting  on  pupil's  ^ 
abdomen  excessive);  O'Rourke  v.  Walker,  102 
Conn.  130,  128  A.25  (1925)  (for  defendant); 
Sheehan  v.  Sturges,  53  Conn.  481,  2  A.  841  (1855) 
(for  defendant);  Swainb^nk  v.  Coombs,  115  A.  2d 
408  (Super.  Ct.  Conn.  1955)  (case  against  board 
dismissed  because  of  its  immunity,  case  against 
principal' sustained);  FLA.:  C/.,  F^a.  Stat.  Ann. 
§232.275  (1976)  (no  tort  liability  except  Irv  case  of 
"excessive  force  or  cruet  and  unusual 
punishment");  GA.:  Ga.  Code  Ann.  §32-837  (1976) 
(no  tort  liability  if  punishment  is  authorized  by 
board,  administered  in  good  faith.  Is  not  "excessive 
or  unduly  severe"  and  administered  with  another 
adult  present  and  meets  the  other  procedural 
req  u  it  e  me  hi3  ofS3^-^3&  (S^u  p  p^  T977^ 
V.  McJunkin,  4  Ind.  290  (1853)  (summary  judgment 
for  defendant,  rev'd  and  rem'd).  Cf.  Indiana  State 
Personnel  Board  v.  Jackson,  244  Ind.  321, 192  N.E. 
2d.  740  (1963)  (teacber  dismissal  action. 
Institutional  setting^  teacher  reinstated);  IOWA: 
Tinkham  v.  Kole,  252,  la.  1303,  110  N.W.  2d  258 
(1961)  (forstudent);K^^l-OB•^Wright. 423  S.W.2d 


521  (Ky,  iseaijjudgment  for  student,  remanded  to 
decide  reasona6r&nes§ip  Hardy  v.  James,  5  Ky.  36 
(1872)  (judgment  for  sfliGterrt,-aff't*):  IA.t  Roy  v. 
Continental  Ins.  Co.,  313  So.2'^''3494La.  Ct.,of  App. 
1975)  '(for  defendant);  Johnson 'v.  Horace  Mann 
Mutual  Ins.  Co.,  241  So,2d  588  (La.  Ct.  of  Ap'p.  1970 
(for  pupil);  Frank  v.  Orleans  Parish  School  Board, 
195  So.  2d  451  (La.  Ct.  of  App.  1967)  (for  student, 
punishment  excessive),  cert,  refused,  250  La.  635, 
197  So.2d  635  (1967);  C/„  Houeye  v.  St.  Helena 
Parish  School  Bd.,  223  La.  966, 67  So.2d  553  (1953) 
(teacher  dismissal,  upheld);  Watts  v,  Winn  Parish 
SchooLBd.,  66  So.2d  350  (La.  Ct.  of  App.  1953) 
(teacher  dismissal,  reinstatement);  ME.:  Patterson 
V.  Nutter,  78  Me.  509,  7  A.  273  (1886)  (student 
obtained  new  trial)  (now  banned  by  statute,  see 
infra);  MASS.:  Commonwealth  v.  Randall,  70  Mass. 
36  (1855)  (guilty  verdict  sustained)  (now  banned  by 
statute,  see  infra);  MICH.:  Cf.,  Mich.  Stat.  Ann. 
§15.41312  (2)  (3)  (1976)  (provides  for  no  liability  in 
civil  actions  for  "proper"  discipline  of  child,  unless 
there  Is  gross  abuse  or  disregard  for  health  and 
safety  of  pupil);  MO.:  Christman  v.  Hickman,  225 
Mo.  App.  828,  37  ,?.W.2d  672  (1931)  (judgment  for 
plaintiff,  rev'd  and  rem'd  because  of  ambiguous 
instructions);  Haycraft  v.  Grigsby,  88  Mo.  App.  354, 
arf  dppBBt,  94  10tD.-iApp'.  67  S:W.-9e5-(190t) 
(judgment  for  defendant,  aff'd);  NEB.:  Cf.  Ciasen  v. 
Pruhs.  69  Neb.  278,  95  N.W.  640  (1903)  (dicta,  case 
against  aunt);  N.H.:  Wilbur  v.  Berry.  71  N.H.  619. 51 
A.  904,  (1902)  (judgment  for  defendant  affd); 
Heritage  v.  Dodge,  64  N.H.  297,  9  A.  722  (1886) 
(same);  OHIO:  Poole  v.  Young.  Cleveland  Municipal 
Ct.  No.  A  613952  (1962)Junreported)  (cited  in 
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Dugan.  Teacher's  Tort  Liabihty,  11  Cleve.  Mar.  L. 
Rev  512.  518  (1962);  ORE.:  Simms  v.  School  Dist. 
No.  1.  13  Or,  App.  119.  508  P  2d  236  (1973)  (for 
defendant);  PA.:  Harris  v.  Galilley,  125  Pa.  Super. 
Ct.  505. 189  A.  77?J  (1937);  Rupp  v.  Zinter  29  Pa.  D  & 
C  625  (1937)  (verdict  for  plaintiff,  affd,  permanent 
injury  is  evidence  of  unreasonableness);  Guerrieri  v. 
Tyson.  147  Pa  Super  Ct.  239.  24  A  2d.  468  (1942) 
dicta,  teacher  injured  child  in  clumsy  attempt  to 
treat  infection);  TENN.:  Marlar  v.  Bill.  181  Tenn.  100, 
178  S.W.2d  634  (1944)  (case  dismissed,  aff'd);  TEX.: 
Cr.  Prendergast  v.  Masterson.  196  S.W.  246  (Civ. 
App.  1917)  (criminal  justification  statute 
controlling)  (for  plaintiff);  Melen  v.  McLaughlin.  107 
Ut  111.  176  A. 297  (1935)  (for  student);  VT.:  Landec 
V  Seaver  32  Vt.  114,  lOVt.  R.  42  (1859)  (for teacher). 

B.  Punishment  must  be  with  malice  or  cause 
permanent  injury. 

ALA.:  Suits  v.  Glover  71  So. 2d  49  (1954)  (for 
teacher);  ILL:  Cf..  Gordon  v.Oak  Park  School  Dist.. 
24  III.  App.  3rd  131.  320N.E.2d  389  (1974)  (summary 
judgment  for  defendant,  aff'd)  (This  case  is  contrary 
to  a  criminal  case  decided  by  the  Illinois  Supreme 
Court,  see  infra):  City  of  Macomb  v.  Gould,  104  I1 1 . 
App.  2d361.  244N.E.2d644(1969)  (same);  (Drake v. 
Thomas.  310  111.  App.  57.  33  N.E.  2d  889  (1941) 
(same).  N.C.:  Drum  v.  Miller.  135  N.C,  204.  47  S.E. 
421  (1904)  (for  pupil). 


U.  STATUTORY 
AUTHORIZATION 


A.  School  code  authorizes  teachers  and/or 
principals  |o  corporally  punish. 

Del.  Code  Ann..  Tit.  14§701  (Supp.  1976);  Haw.  Rev. 
Stat.  ^  298'^t6"(Supp.  1975)  (corporal  punishment 
banned  except  as  provided  In  §  703-309  (2));  the 
cross-referenced  section,  §703-309(2)  (Supp.  1975) 
is  a  criminal  justification  statute,  following  the 
model  penal  code.  Note  that  Hawaii  Attorney 
General  has  found  the  statutory  scheme  vague  and 
the  state  Department  of  Education  is  advising 
against  its  pse.  Letter  fi^pm  Randall  Y.  Iwase,  Deputy 
Attorney  General,  \io  Charles  G.  Clark, 
Superintendent  of  Eduqation.  April  27,  1876. 

Cf.,  Ky.  Rev.  Stat.  AnK.§1 61. 180  (Baldwin  1976) 
(giving  teachers  authority  to  hold  pupils  to  "strict 
account,"  OAG  60-55B;rules  that  this  sanctions 
corporal  puji ishmen^t);  Mich.  Stat.  Ann. 
§15.41312(2)  (1976);  Mont.  Rev.  Code  Ann..  §75- 
610a  0971 );  Of,,  N.Y.  PenaLLaw  §35,TU  /CTcRingey 
1975)  (held  to  be  adequate  authority  by  Op.  CommV 
Educ.  14  Educ.  Dept.  Rptr.  139  (1974);  N.C.  Gen. 
Stat.  115-146  (1975)  (to  restrain  or  correct);  Ct., 
Okla.  Stat.  Ann.,  tit.  70.  §6-1 1 4  (West  1 972)  does  not 
mention  c^rfJoral  punishment;  gives  school 
personnel  same  right  as  parent  to  control  or 
discipline  a  child);  Cf.,  24  Pertn.  Cons.  Sjat. 
Ann.813-1317  (Purdon.  supp.  1976-77  (same);  ^ 
Code  §22.231.1  (1973)  (reasonable,  in  good  faith, 
riot  excessive). 


B.  School  code  authorizes  teachers,principals 
and  other  school  ptrsonnePto  corporally  punish. 

Fla.  Stat.  Ann.  §232.27  (1976)  ("teacher  or  other 
member  of  the  staff  of  any  school");  see  also  Fla^ 
Stat.  Ann.  §232.23  (6) (c) (1977)  (school  board  shall 
not  have  authority  to  forbid  corporal  purtishment); 
Ind.  Code  Ann.  §20-8.1-5.2(a)(1975)  (all  school 
personnel);  Ohio  Rev.  Code  Ann.  §3319.41  (Page 
1972)  (teacfier!  principal,  administrator,  non- 
certified  employeesand  bus  drivers);  S  n  Compiled 
Laws  Ann.  §13-32-2  (1975)  (teachers,  principals, 
administrators  and  bus  drivers);  16  VL  Stat.  Ann. 
§1164  (1974)  teacheror  principal,  or  superintendent 
or  school  director  on  request  bf  and  in  the  presence 
of  the  teacher,  for  purpose  of  serving  obedience  or 
for  correction,  or  to  secure  order). 

C.  School  Code  authorizes  school  district  to 
make  rules  regarding  corporal  punishment,  and 
there  must  be  local  district  rules  authorizing  It 
before  anyone  can  corporally  punish  a  child. >^ 

c\  Alaska:  Regulations  but  not  statute  provide  the 
authority:  4A.A.C.  07.010;  Cal.  Reorg.  Educ.  Code 
§49000-49001  (West  1977)  (local  option,  prior 
parental  written  approval  required);  Geo.CodeAnn 
§32-835  f1976^:  Md.  Educ.  Code  Ann.  §98-B  (1975) 
(authorized  in  snmp  counties  only):  Nev.  Rev.  StaL 
§392.465  (1973)  (only  as  a  last  resort  for  disci  pTthary 
purposes;  also  other  limitations);  18  Laws  P.R.  §250 
(1975)  (only  if  pursuant  to  state  regulations  and 
"upon  the  sanction  of  the  parent  or  guardian");  S.C. 
Code  §59-63-260  (1976) 

D.  School  Code  expressly  forbids  corpora! 
punishment. 

Cf.  District  of  Columbia.  Register.  Board  of 
Education  Rules  and  Regulations.  §423  (1977) 
(forbids  corporal  punishment  by  regulation); 
Rev.  Stat.,  tit.  17A.  §106(2) (1976)  (see  discussion  in 
Lines  article  at  p.46);  Md.  Educ.  Code  §98B  (1975) 
(authorized  in  some  counties,  banned  in  others); 
Mass.  Gen.  Laws,  ch.  71.  §37(G)  (West  Supp.  1976- 
7?^;  M.J.  StarTnn.  §18A:6-1  (West  1968). 


III.  CRIMINAL 
LIABILITY 


A.  Standards  for  liability  under  common  taw  rule 
or  statute. 

-  ♦  —   

.  1.  Punishment  must  be  unreasonable. 

ARIZj  Gf.  State  v.  Hunt.  2  Ariz.  App.  6.  406  P.2d  208 
(1965)  (case  against  parents);  ARK.:  Dodd  v.  State, 
94  Ark.  297,  126  S.W.  834  (1910)  (conviction 
reversed);  CAl^.:  People  v.  Curtiss.  116.  Cal.  App. 
771.  300  P.  801  (1931)  (conviction  aff'd);  HAWAII: 
Territory  v.  Cox,  24  Haw.  461  (1918)  (see 
subsequent  justification  statute,  infra)\ ILV-  People 
V.  Bail.  58  lll.2d  36.  317  N.E.2d  54  (1974)Jiiverruling 
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prior  criminal  cases  which  required  malice  or 
permanent  injury;  IND.:  VanVactor  v.  State,  1 13  Ind. 
276.  15  N.E.2d  341  (1888)  (guilty  vferdict.  rev'd  and 
rem'd);  See  also  Marlsbury  v.  State,  10  Ind.  App.  21, 
37  N.E.  558  (1813)(same):  State  v.  Vanderbilt,  116 
Ind.  11.  18  N.E.  266  (1888)  (acquittal,  rev'd  and 
rem'd);  Danenhoffer  v.  State.  69  Ind.  295  (1879) 
(guilty  verdict,  rev'd  and  rem'd);  Gardner  v.  State,  4 
Ind.  632  (1853)  (same);  IOWA:  State  V.  Davis,  158  la. 
501,  139  N.W.  1073-  (1913)  (for  student);  State  v. 
Mizner  50  la.  145  (1878)  (same);  KY.:  Cf.  Owens  v. 
Commonwealth,  473  S.W.2d  827(1971)(convict!on 
rev'd;  need  instruction  on:  teacher's  right  to  self 
defense  in  this  case);  MO.:  State  v.  Boyer,  70  Mo. 
App.  156,  (1897)  (conviction  on  one  count,  acquittal 
on  one  count,  aff'd);  NEB.:  Cf.  Fisher  v.  State,  154 
Neb.  166,  47  N.W.2d  349  (1951)  (dicta,  case  against 
parent);  N.Y.:  People  v.  Baldini,  4  Misc.2d  913, 159 
N.Y.S.2d  802  (City  Ct.  1957)  (for  teacher);  People  v. 
Newton,  .185  Misc.  405,  5aN.Y.S.2d  779  (1945)  (City 
Ct.  1945)  (same);  People  v.  Mummert,  183  Misc.  a43j^ 
50  N.Y.S.2d.699  (county  ct.  1944)  (same);  People  v. 
Petrie,  120  Misc.  221,  198  N.Y.S.  81  (county  ct. 
1923);  TENN.:  Anderson  v.  State,  40  Tenn.  455 
.(1859)  (guilty  pverdict  upheld);  TEX.:  Harwell,  v. 
—  State,  96  Tex.  Crim.  536,  258  S.W.  814  (1924) 
(conviction  upheld);  Harris  v.  State.  83  CrIm.  468, 
203  S.W.  1089  (1918)  (convictipn  upheld);  Ely  v. 
State.  68  Tex.  Crim,  562.*  156  S.W.  631  (1912) 
(conviction  overturned);  Greer  v.  State,  106  S.W. 
359  (Tex.  Crim.  1907) (conviction  overturned); 
Stephens  v.  State,  44  Tex.  Crim.  67.  68  S.W.  281 
(1902)(same);  Howerton  v.  State,  43 S.W.  1018 (Tex. 
Crim.  1898)  (conviction  sustained);  Thpmason  v. 
State,  43  S.W.  1013  (Tx.  CrIm.  1898)  (conviction 
nvprturnfid):  Kinnard  v.  State.  35  Tex.  Crim.  276,  33 
S.W.  234  (1895) (conviction  sustained);  Whitley  v. 
State,  33  Tex.  Crim.  172, 25  S.W.  1072  (1894)  (same); 
Spear V.  State.  25  S.W.  125  (Tex.  Crim.  1894)  (same); 
Smith  V.  State.  208. W.  360  (Tex.  Crim.  1 892)  (same); 
Hutton  V.  State,  23  Tex.  App.  386,  5  S.W.  1 22  (1 887) 
(conviction  overturned);  Metcalf  v.  State.  21  Tex. 
App.  174. 17  S.W.  142  (1886)(same);  Bell  v.  State,  18 
Tex.  Crim.  53(1885)  (convictiort.sustained);  Dowlen 
V.  State.  14  Tex.  /^pp.  61  (1883)  (conviction  ' 
overturned);  Cf.,  Dill  v.*  State,  87  Tex.  Crim.  49.  219 
S.W.  481  (1920) (student's  right  to  se|f-defense); 
Wilson* V.  State,  80  Tex.  Crim.  442,  190  S.W.  155 
(191 7) (same);  Bolding  v.  State,  23  Tex.  CrIm.  172, 4  / 
S.W.  579  (1887)  (student's  conviction  afl'd); 
,Stanfleld  v.  Stdte.  43  Tex.  167  (1875)(guardlan).. 


2.  Punlthment  mutt  b«  with  mallet  or  cause 
permantnt  Injury. 

ALA.:  Roberson  v.  State,  22  Ala.  App.  413.  116  So. 
317  (1928)  (conviction  set  aside);  Holmes  v.  State, 
39  So.  569  (Ala.  1905)  (conviction  aft'd);  B6yd  v. 
State,  88  Ala.  169, 7  So.  268  (1889)  (conviction  aff'd); 
ILL.:  People  v.  DeCaro,  17  III.  App."  36  553,  3t)8 
N.E.2d  196  (1974)  (case  declded/in  February, 
overruled  by  People  v.  Ball,  decided  in  September  of 
same  year,  see  supra) ^  Fox  v.  Peopi^,1l4  III.  ApR,.270 


(1899)  (overruled,  see  People  v.  Ball):  N.C.:  Sta*e  v. 
Thornton,  136  N.C.  610.  48  S.E.  602  (1904) 


(conviction  aff  d);  State  v.  Long  1 1 7  N.C.  791 , 23  S.E. 
431  (1895)  (conviction  set  aside  and  new  trial 
ordered);  State  v.  Stafford,  1 1 3  N.C.  635, 1 8  S. E.  ?56  . 
(1893)  (conviction  affirmed);  State  v.  Pendergrass. 
19  N.C.  365,  31  Am.  Dec.  416  (1973)  (conviction  set 
aside):  OHIO:  State  v.  Lutz,  65  Abs.  402, 1 1 3  N.E.  2d 
757  (Ct.  Com.  Pleas  1953)  (for  teacher);  Martin  v. 
State,  11  Ohio.  N.P.  (n.s.)  183,  21  Ohio  Dec.  520 
(1910)  (jufjgment-for  plaintiff,  rev'd^and  rem'd)  aff'd 
without  opinion,  87  Ohio  St.  459,  102  N.E.  1132 
(1910)  (r'fequiring  permanent  injury  and  malice); 
PA.:  Commonwealth  v.  Ebert.  11  Pa.  Dist.  199,  3 
Justice's  L.R.  252  (1901)  (for  teacher); 
Commonwealth  v.  Seed,  5  Clark  78  (Pa.  1851) 
(same). 


B.  Th9  Statt  hat  a  Justification  Statutt  that 
covtrt  school  personnel.  Greater  detail  on  statutes  . 
Is  provided  in  the  text  of  accompanying  article  by 
P.M.  Lines. 

13  Ariz.  Rev.  Stat.  Ann.  §13-246  (1956)  (moderate 
restraint);  Ark..  Stat.  Ann.  §41-50&  (1)  (Supp.  1976) 
(reasonably  liecessary  to  maintain  discipline  or 
promote  welfare  of  child;  Colo.  Rev.  Stat.  §18-1-703 
(a)  (1973)  (same);  Conn.  Gen.  Stat!  §53a-18  (1977) 
(same);  Del.  Code  Ann.,  Tit.  11,  §468  (2)  (supp. 
1976)  (must  be  necessary  to  special  function);  Fla.  ^ 
Stat.  Ann.  §232:275  (1976)  (unqualified);  Geo.Code 
Ann.  §32-836  &  837  (1976)  (see  civil  tort  liability, 
same  statute);  Haw.  Rev.  Stat.  §703-309(2)  (Supp. 
1975)  (must  be  necessary  to  special  fungtion);  La. 
Rev.  Stat.  Ann.  §14.18(4)  (must  be  reasonable);  Cf. 
Me.  Rev.  Stat.,  th.  17A  §106(2)  (1976)(llmits 
jtisttf  icatiorr-^to-^hat  ^orce  rneeeasary-^e-^ 
disturbing  behavior;  corporal  punishment  Is  not 
justified);  Cf.  Mich.  Stat.  Ann.  §15.41312(2)  & 
(3) (1976) (providing  for  rules  In  civil  liability  only, 
this  probably  does  not  preempt  criminal  common 
law);  Minn.'srat.  Ann.  §609-06(6)  (West  1964)  (must 
be  to  restrain  or  correct);  Mont.  Rev.  Codes  Ann. 
§94-3-107  .(1973)  (same);  N,Y.  Penal  Law  §35.10 
(McKinney  1975)  (must  be  to  promote  welfare  of 
child  or  to  rfialntafn  di'sclpline);  Okla.  Stat.  Ann.^.tit. 
21,  §643(4)  (West  1958)(to  restrain  or  correct);  Ore. 
Rev.  Stat.  §161.205(1)  (1575)  (to  maintain  order  in 
classroom);  Pa.  Cons.  Stat.  Ann.  Title  18.  §509 
(1973)(must  beiiecessary  to  special  function);  S.D. 
Compiled  LawY  §^2-18-5  (Special  Supp.  1977)  (to 
restrain  or  correct)  (note  the  authorization-,  to 
teachers  ..and  otheX  school  personnel  had  been 
deleted  for  a  short  period  of  time,  see  Supp.  1976); 
Tex.  "Penal  v<iode  Ann.  §9-62(1974)- (for  special 
purpose  or  to  maintain  discipline):  Utah  Code  Ann. 
§76-5-102  (Supp.°'l975)  (to  m&intain  reasonable 
discipline);  Wasb.  Rev.  Code  §9A".1  6.020(4)  (1976) 
(to  restrain  or  correct);  ^ee  also  Wash.  Rev.^Code 
§28A.87.140  (1970)  (misdemeanor*  to  maltreat  or 
abuse  pupil,  or  inflict  punishment  "on  the  head  of  a 
pupil").  Cf.  1977  Wyo.  Sess.  Laws  ch.  99  (to  be 
compiled,  as  §669.2) (miakes  it  g  crime  to 
"Intentionally  or  in  reckless  disregard  of  the 
consefluences  cause  violent  physical  Injury  or 
mental  frauma  to  ^  child  under  the  age  of  sixteen 
(n^oMCommirany  assault  or  g^sault  and  battery 


upon  the  child  to  a  degree  as  to  require  medical, 
psychological  or  psychiatric  treatment....") 


3  m 
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ADDENDUM 


NEW  CASES  SINCE  PUBLICATION  OF  ABOVE  TABLE  OF  CASES 


Civil  Tort  Liability.  ^' 

Sansone  v,  Bechtel,  429  A. 2d  820  (Conn. ^1980)  (for  pupil); 

Williams  v.  Cotton,  346  So. 2d  1039  (Fla.App.  1977)  (for  pupil; 
teacher  used  excessive  force,  resulting  in  negligence); 

Baikie  v.  Luther  High  School  South,"  366  N.f:.2d  542  (IlKApp. 
1977) . ($25,000  for  pupil;  willful  and  wanton  assault  and 
battery,  by  teacher) ;  .  , 

Eversole  v.  Vasson,  398cN.E.2d  1246  (111 .App.  1980)  (studeAt 
could  bring  action  against  school  district  for  actions 
of  teacher  in  threatening,  berating,  and  striking  her  at 
school  because,  even  though  teacher  wa's  confronting  student 
about  a  personal  matter  unrelated  to  school,,  the  school' has 
a  special  relationship  to  students  requiring  the  school 
to  protect  them)  ; 

Thompson  v.  lb eWi lie' Parish  Schooi^oarSrr'yn-Bo-r^^^ 
(La. App.  1979)   (for  teJ||cher)  ; 
■ White  V.  McTiardsbh;  378  SdV2a  162  (La. App .  1979 )  (for  teacher) I  ^ 

McKinney  v.  Greene,  379  So. 2d  69  (La. App.  1980)  (for  pupil; 
where  school  rule  limited  corporal  punishment  in  normal 
circumstances  to  use  of  a  paddle,  with  an  exception  for 
reasonable  force  to  restrain  a  student  from  at4:acking 
another,  teacher's  kicking  student  lightly  after  student  . 
ignored  order  to  stop  fighting  another  student  was  held 
unreasonable  in  that  teacher  could  have  used  less  offensive 
means) ;  ,  .  * 

LeBlanc  y!  Tyler,  .381  So. 2d  908  (La. App.  1980)   (for  teacher);  , 

.Street er  v.  Hundley,  580  S.W.2d  283  (Mo.  1?79)   (for  teacher; 

violation  of  school  system's  rule  is  not  negligence  per  se  where 
the  purpose  of  the  rule  was  not  to  avoid  the- sort  of  injury  which 
occurred  here;  punishment  here  was  reasonable); 

Ho^enson  v.  Williams,  542  S.W.2d  456  (Te3C.Civ.App.  1976)  (for 
*  student;  football). 

Criminal  Liability 


;  People  v.  Hartley,  317  N.E.  2d  57  (111.  1974) (conviction  upheld) 

People  V.  Smith,  335  N.E.2d  125  (Ill^Dist.Ct.App.  1975)  (injuries 

   snfflcient  to  establish  that  teacher  used  excessive  force;   

conviction  upheld);  ^ 
People  V.  Davis,  410  N.E.2a'673  (111. App.  1980)   (upholding 'conviction 
of  one  school  bus  driver"*  f or  use  of  corpotal*  punishment 
disproportionate  to  the  "reaiJonable  discipline  sufficient 
to  fulfill  their  duty  to  maintain  safety  on  the  school  bus;" 
remanding  conviction  of  another  driver  for  new  trial)-. 


School  Discipline  of  Staff 


United  States  v.  Coffeeville  Consolidated  School  District,  513  F.2d 

~      244,  249-51  (5th  .Cir.*  1975) •  (requiring  students  to  stand  touching 
their  toes  for  lengthy  periods  may,  in  certain  circumstances,  be 
just  cause  for  firing  teacher,  regardless  of  whether  or  not 
teacher  had  previously  been  warned  against  the  practice); 

WoQxi  V.  Goodman,  381  F.Supp.  413  (D.Mass*.  1974)   (upholding  suspension 
of  teacher  who  inflicted  corporal  punishment  contrary  to  school 
policy) ;  '  * 

Shorba  v.  Board  of  Education,  583  P. 2d  313  (Haw.  1978)  (sustaining 
dismissal  for  violating  board  rule  on  corporal  punishment);- 

Rolando  v.  School  Directors,  358  N.E.2d  945  (Ill.App.  1976)  (upholding 
dismissal  of  teacher  who  used  cattle  prod  to  discipline  unruly 
sixth  graders,  under  statute  permitting  dismissal  for  cruelty); 

Welch  V,  Board  of  Education,  358  N.E,2d      1364  (Ill.App.  197Z)  (teacher 

dismissal  upheld); 
grissom  v.  Board  of  Education,  75  111. 2d    314,* 388  N,E.2d      398  (111. 

1979)  (teacher  dismissal  becajuse^of  failure  to  ^;ive  teacher  nptice 

and  opportunity  to  correct  remediable  conduct); 
Allen  V.  Lagalle  Parish  School  Board,  341  So:2d      73  (La.App.  1977), 
V        .    cert,  denied,  343  So. 2d    203  (La.  1978)   (upholding  dismissal  of 

•  school  bus  driver;  while  drivers  may  Have  to  take  some  disciplinary 

action  in  emergency  situations,  they  are  not  authorized  to  impose 

corporal  punishment,  since  they  are  not  "teachers"); 

McLaughlin  v.  Machais  Scho'bl  Committee,  385  A. 2d  53  (Me.  1978) 
(dismissal  upheld  where  physical  education  teacher,  who 

_         ^^"^s^^pljLsfi ¥3" Fy*"aEu^^^  ^  — ^   

studenf^in  face  with  open  hand,  causing  damage;  court 
emphasized  importance  of  teacher's  setting  an  example); 
•  Board  of  Education  v.  Shank,  5A2  S-W.2d  779  (Mo,  1976)  (dismissal  of. 
permanent  teacher  upheld  pn  basis  of  violation  of  district's 
corporal  punishment  regulation) ; 
In  re  Tenure  Hearing  of  Basil  Fattell,  1977  N. J.Sch.L.Dec.  941 

(N.J.Ed.Comm'r  1977)  (finding  that  it  was  not  proved  that  the 
teacher  had  used  corporal  punishpwnf^; 
'     In  te  Tenure  Hearing  of  Samuel  Ivens,  197/\N. J.Sch.L.Dec.  961 

(N.J.Ed.Comm'r  1977)  (corporal  punishment  severe  enough  to 
warrant "denial  of  pay  increase  but  not  enough  for  dismissal)^ 
Bott  V.  Board  of  Education,  392  N.Y.S.2d  274  (N.Y.Ct.  of  Appeals  19775 
(upholding  finding  of  teacher  misconduct  and  incompetence  for     .  , 
use  of  excessive  force  even    though  the  force  was  not  sufficient 
to  constitute  a  crime); 
Clayton  v-  Board  of  Education,  423  N.Y.S.2d  548  (N.Y.Sup.Ct. , 
App.Div. ,  1979)    (teacher  dismissal  upheld); 

Barnes  v.  Fair  Dismissal  Appeals  Board,  548  P. 2d  988  (Ore.App.  1976) 
(dismissal  upheld  for  exceeding  local  policy,  which  limited 
,corpora:l  punishment  to  paddling); 
"I^ri:v7^est  Area  School  District,  353  A. 2d  895  (Pa. Comm. Ct. 

^        1976)   (dismissal  on  statutory  ground  of  cruelty  upheld  for 

shaking,  pushing,  and  grabbing  student  by  hair,  despite  fact 
that  this  was  a  single  incident);  ^ 


^.  .      •  VIll.B. 

'  ■  '  '  \  ■  ■  ' 

Caff as  v>  Board  of  School  Directors,  353  A. 2d  fi98  (^a-Comra.Ct .  1977) 
(dismissal  under- cruelty  statute  for  physical  and  verbal  abuse 
of  students) ; 

Bovino  V,  Board  of  School 'Directors,  377  A. 2d  1284  (Pa. Comm. Ct.  1977) 

(dismissal  of  teacher  for  "cruelty"  and  "immorality"  upheld  ^ 

based  on  verbal  abuse  of  a  student) ;         *  ' 
Penn-Delco  School  Dis.trict  v.  Urs,o-,  382  A. 2d  162  (Pa. Comm. Ct.'  1978) 

'(dismissal  of  teacher  upheld  based  on  offer,  made  within  a 
'sexual  context,' to  spank  two  students); 
Board  of  Public  Education  v.  Pyle,  39a    A. 2d  904  (Pa. Comm. Ct.  1978) 

(dismissal  upheld  based  on  repeated  physical  confrontations  with 

students);  "  - 

Blascovitz  v.  Board  of  School  Directors,  410  A. 2d  407  (Pa. Comm. 

Ct.  1980)  (dismissal  of  teacher  upheld  for  "cruelty,  pei^sis- 
tent  negligence  and  persistent  and  willful  violation  of 
school  .   .  .  rules"  in  treatment  of  students).^ 

Note:    Earlier*  staff  discipline  cases  are  found  in  the  "Civil  Tort 
Liability"  portion  of  tfie  preceding  Table  of  Cases. 


Other 
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Hall  V.  Tawney,  621  F.2d  607  (4th  Cir.  1980)  (described  under 
substantive  due  process  discussion  above) ;  • 

Rutledge  v.  -Arizona  Board  of  Regents,  660  F,2d  1345,  1352  (9th     "  ; 
Cir.  1981)  (availability- of  state  procedures  for  obtaining 

—  etropensatloTr  for  assatribt  and^^att^ry  of -collBga-^udeiit:  

by  football  coach  was,  sufficient  to  insure  tfiat  the  alleged 
\deprrivation  of  liberty  was  not  without  due  process  of  law);. 
G^ry  W.  V.  Louisiana,  437  F.Supp.  1209,  1^30  (E^.D^ La.  1^76^^^^^ 

to  treatment"  and  education  case  for  institutionalized  children; 
"Corporal  punishment  shall  not  be  permitted.  ^  .  The  institution 
shall  prohibit  mistreatment,  neglect  or  abuse  of  any  child  in^ 
°    any  way") ;  "  . 

Jackson  V.  Redmond,  C.A.  No.  75-C-461  (N.D.Ill.    7/20/76)  (tonsent 
decree  to  remedy  alleged  non-compliance  with  district  rule 
foi^bidding  corporal  punishment,  including  in-service  training, 
investigation  procedures,  arfd  provisions  for  discipline  against 
non-complying  staff  members);  . 
Burtpn  y.  Board  of  Education,  71    Cal.App.3d  52,  139  Cal.Rptr.  383 
(1977)   (where  state  law  required  written  parental  permission 
•  before  corporal  punishment  could  be  used,  a  school  district  ^ 

could  not  require  that  parents  ^ign  consenf  forms  as  a  * 
'  condition  for  admission  to  its  special  "fundamental"  schools);  • 

Coats  V.  Clovferdale  Unified  School  District  Governing  Board,  No.  80029 
(Cal. Super. Ct.,  Sonoma  County,  1/20/75)  (Clearinghouse  No.  14,462) 
(where  student  was  failed  in  physical  education,  thereby 
prevent^ing  his  graduation,  because  he  refused  to  run.  laps  around 
^  gymnasium  as  punishment  for  being~on  losing  side-o^^ar-volloybr'' 
game,  court  Issued  writ  of  mandamus,  stating  that  it  appeared 
^      .  that  the  school  had  acted  beyond  its  statutory  authority  and /or 

violated  the  student's  nights  of  due  process  and/or  equal  ^ 
protection) .  "  *  * 
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'   ^C,    ACADEMIC  PUNISHMENT  (GRADE  REbUCTIONS,  ETC); 
OTHER  RESPONSES  TO  ATTENDANCE  OFFENSES 


Among  the  most  conjajj^  disciplinary  offenses  are  tardiness  and 
skipping  class.    Among  the  most  common  responses  are  policies  which 
provide  for  grade  reductions  or  loss  of  credit  for  these  a'ttendance 
offenses  (e.g.,  reducing  the  fifial  grade  one  level  for  each  day  missed, 
giving  a  zero  for  each  day  missed,  failing  any  student  who  has  missed  a 
certain  number  of  classes,  or  reducing  the  number  of  credits  given  for 
a  course).     Sometimes  these  policies  are  applied  to  days' missed  because 
of  suspension,  or  even  d^ys  miss^ed  because  of  illness,  as  well  as  to 
"skips"jy||^d  other    unexcused  absences.  • 

This  section  also  addresses  two  other  practices  —  (a)  suspension. or 
expulsion  for  attendance  offenses  and  (b)  lowering  of  grades  for  other 
disciplinary  or  basically  non-academic  reasons  (e.g.,  in  retaliation  for 
protected  expression).    All  three  types  of  practice  are  subject  to  a 
variety  of  legal  challenges.    Lastly,  the  distinction  between  purely  • 
academic  decisions ^and  disciplinary  decisions  is  discussed.  \ 


^    1,  '  GRADE  REDUCTIONS  AND  liOSS  OF  CREDIT  FOR  ATTENDANCE  OFFENSES 


Unauthorized  by  Legislature  "    *  "  " — 

Lowering  of.  grades  or  loss  of  credit  for  missing  classes  or  tardiness  ' 
can  be  challenged,  firat,  on  ultra  vires  grounds  by  arguing  that "the 
legislature  has  not  authorized  such  a  response.     This  argument  pften 
hinges  ton  the  existence  of  state  statutes  under  which  the  legislature^ 
has  instead  authorized  a  different  response  to  truancy,  such  as 
attendance  of ficer  .investigations,  fines  against  parents,  or  juvenile 
court  proceedings.    By  authorizing    one  set  of .responses,  the  legislature 
has  arguably  ruled  out  other  responses.     (See  second  part  of  the'  discussion 
in    §VI.A,  "Ultra  Vires.!') 

Arbitrary  and  Unreasonable  ^  " 

Setond,  such  policies  are  probably  ultra  vires  and  in  violation 
of*  substantive  due  process  and  equal  protection  in  that  they  are 
arbitrary  and  unreasonable.  . (See  §VI.A,  B,  and  C.)    Grades  which<are  sup- 
posed to  reflect  academic  performance  —  and  .which  will  be  viewed  as  such  by 
colleges  arid  employers  —  become  artificially  lowered  for  reasons  un- 
related  ta  the^irfenrt-^^aeademie-per^-armance^-  The  arb^  is 
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especially  evident  when  a  certain  number  of  missed  classes  results  in  a 
total  loss  of  credit  so  that,,  e.g.,  a  student  with  a  "B"  average  and 
seven  cuts  receives  a/'B",  while  a  student  with  a  "B"  average  and  eight 
cuts  receives  an  "F". 

Procedural  Due  Process  Violations 

^    Thitd,  such  policies  can  create  procedural  due  process  violations 
wheft  applied  to  days  missed  beicause  of  suspension.     Supposer  ^or  example, 
a  student  is  suspended  .for  three  days  and  receives  an  informal  hearing 
which,  under  Goss  v.  Lopez,  419  U.S.  565^(1975),  satisfies  due  prpcess 
requirements  for  a  normal  shdrt-tei^ra^^suspension.     If,  as  a  result  of 
the  suspension,  the  student  will  also  accumulate  enough  "unexcused 
absences"  to -reduce  his/her  grade  or  fail  courses,  the  penalty  is  much 
greater  thaiji  a  short  suspension  alone,  and  he/she  is  arguably  entitled 
yto  a  consid4rably  more  formal  hearing  than  he/she  in  fact  received. 
Jones  V.  Latexo  Independent  School  District,  499  F.Supp.  223,  239  n.l5 
(E.D.Tex.  1980).     Cf.  Shanley  v.  Northeast  Independent  School  District, 
462  F.2d  960,  967  n.4  (5th  Cir.  1972).     (See  Procedural    Rights,  §IX.B, 
"What  Kind  of  Due  Process:    Balancing  Test;"  and ''§X.A,V"Suspension  for 
Ten  Days  or  Less.")    A  similar  analysis  should  be  applied  where  a  student 
loses  credit  because  he/she  is  not  allowed  to  make  up  tests  given  during  • 
^the  suspension  period.  , 

Inaccutate  an^^-^s leading  Student  Records  - 

Fourth,  the  Family  Education  Rights  and  Privacy  Act,  which  protects 
__student  records  maintained  by  Vducational  agencies  receiving  federal 
funds ,  requires  that~school  systeWs~^eveIop  p^o^ 
procedures,  '  .  • 

...  to  challenge  the  content  of  such  student 's  education  records 
in  ordfer  to  insure  that  the  records  are  not  inaccurate,  misleading,  or 
otherwise  in  violation  of  the  privacy  or  other  rights  of  students, 
and  to  provide  an  opportunity  for  the  correction  or  deletion  of . 
any  such  inaccurate,  misleading,  or  otherwise  inappropriate  data 
contained  therein.  ..." 

20.U.S-C.  §1232g(a)(2);  34  C.F.R.  §§^9.5(a)  (5) ,  99.20-99..22.    A  statement 
of  Congressional  intent,  however^  explained  that  the  Act  was  not  intended 
to  give  students  the  rights  to  a  hearing  to^  challenge  teachers*  grade 
assignments,  as    distinguished  from  the  accuracy  with  which  assigned 
.grades  are  fecorded.     "Joint  Statement  in  Explanation  of  Buckley/Pell 
Amendment,"  120  Congressional  Record  S. 21488  (12/13/74).     See  also 
Department  of  Health,  Education,  and  Welfare  interpretation,  41  Fed. Reg.  ^ 
24666  (6/17/76).     On  the  other  hand,  the  Joint'  Statement  did  note  that 
the  provision  could  be  used  to  challenge,  for  example,  inaccurate 
information* or  erroneous  Evaluations  used  to  place  or  classify  students. 
It  could  be  argued  that  challenges  to  grade  reduction  policies  are  not 
_,chaj lenfees  to  teachers  *  academic  evaluations  but  instead  are  attempts 
to  correct  "inaccurate"  and  misleading"  Changes  in 

for  disciplinary  reasons. 


(For  more  on  student  records,  see  SXII.A.) 

Showing  That  the  Policy  is  Disciplinary  ,  ^ 

The  school  .may  attempt  to  claim  that  the  policy' is ^"aCadejnic^^and 
not  "disciplinary"  at  all  iiv^that  attej:idance  and  class  par^i-cipatiou'  are 
important  elements  of  academic  performance,     ^^his  can  be  countered^  in  a 
number  of  ways. 

It  may  be  possibly  to  show  that  the  grade  reduction  is  really  disci- 
•  plinary  because  it  is  clearly  out  of  proportion^ to  that  portion  d£  the  ' 
course  which  has  been  missed,  particularly  when  class  participation  is  it- 
self pr&sumably  only  a  portion , of  the  overall  "grade,     (For  instance,  as- 
sume that  clas.s  participation  counts  for,  ^at  nu?st%*  one-third  df  the  grade, 
and  that  there  are  50  claases  per  course  in  a  ten-week;  tetm* ,  Each  class  .it 
missed  should  then  account  for  no  more  than  2/3  of  1%  of  the  overall  cburse 
grade  for  that  term.)  .  .  i. 

It  may  also  be  possible  to  demonstrate- that  the  cla'ss  patticipation 
justification  is  a  fabrication  by  showing  that  in  fatt  class  participation  , 
is  not  otherwise  counted  in- students  grades  ^at  all,     (Foif^  instance,  suppose 

0   that,  except  for  these  grade  reducti/ons  a&^a  result  of  absences,  all 

students  grades  are  computed  simply  b"y  averaging  test  resi|Lts,'  regardless 
of  whether  the  students  actively  participated  in  cls^ss  disjcussions. ) 

'    *  /• 
Policies  under  which  students  Whp*5niss,  e.g,,^eight:  classes  fail 
automatically  while  everyone  else's  grades  are  totally  ur^affected  by 

,  attendance  or  participation  are  particularly  hard  to  characterize  as 
"class  particip4^?on"  measures.     If  fhe  school  attempts  to  justify  the 
policy  as  simply  a  minimum  participation  requirement  —  i.e,,  if  you  have 
not  been  to  a  certain  number  of  classes,  you  have  hot  really  fiaken  the 

course  —  one  might  -  then  ask^why  s tridents  with  "excuaedlV  ahsencea-^re— .__  

not  affected,  despite  their  not  haying  '*^taken  the  course."     (If,  on  the  . 
other  hand,  the  policy  applies  to  all  absences,  so  that  students  are 
penalized  for  illness,  the  policy  can  be  attacked  on  other  grounds. 
See  especially  §VII.E,' "Conditions  Beyond  the' Student 's  Control,"  as  well 
as  the  state  laws  concerning  attendance.     [See  Sprague  v.  Harrison  Community 
Schools,  infra.])  *  ^ 

• 

Underlying  all  this  is  a  question  about  the  relationship  between 
academic  performance  -and  attendance.    Presumably,  missing  class  should 
be  enough  of  an  academic  penalty  In  .itself,  since  the  student  will  then 
either  have  to  do  extra  work  to  catch  up  or  be  at  a  disadvantage  on  any 
tests.     Thus,  an  automatic  grade  reductioo  would  appear  , to  be  a  double 
penalty.    If  the  student's  test  performance  is  unaffected  by  missing 
classes,  a  number^  of  questions  aire  raised.    Either  nothing  is.  being  taught, 
or  for  some  students  there  are  other  equally  valid  ways  to  learn  it 
which  do  not  require  being  in  class,  or  the  exam  itself  is  not  valid 
since  it  do^s  not  measure  what  is  taught.   ^  ^ 


On^  court  seemed  to  have  similar"  c^hlTem    in  supporting  a  student  s 
challenge  to  a  policy  under  which  Students  who  miss  four  classes  "may" 
be  removed  from  the  program.    After  noting  the  student's  claim  that  the 
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decision  was  disciplinary,  the  college's*  claim  that  it  was  academic  and  that 
the  student  had  simply  failed  to  meet  a  course  requirement,  and  the  court's, 
view  that  the  policy  action  was  neither  strictly  academic  nor  disciplinary 
and  that  the  ^policy  implied  soipe  discretion,  the  "court  then  declared. 

In  this  case,  if  the  requirement  is  acadeni^ic  as  defendant 
contends,  the  decision  to  drop  plaintiff  was  made  arbitrarily, 
without  any  attempt  to  evaluate  the  effect  of  plaintiff's 
absence.    Defendent  did  not  give  plaintiff  the  cha'nce  to 
show  that  he  had  learned  the  material  covered  in  his 
absence.    This  was  a  violation  of  plaintiff's  due  process  / 
rights.   [Kelley  v.  Charles  Stewart  Mott  Community  College, 
C.A.  No.  80-40397,  Slip  Op.  at  2  (E.D.Mich.  2/9/81)  (Clear^ 
inghouse  No.  31,166.)  ]• 
,^  .  ^  •  . 

See  also «§VIII.C.4,  below,  on  the  "academic'7"disciplinary"  distinction. 

"  .  *  • 

.Cases 

A  number  of  cases  have  overturned  school  policies  which  reduce  ^ 
grades  or  credit  for  non-attendance:  '  , 

Kelley  v.  Charles  Stewart  Mott  Communfty  College,  supra;  ^ 

'  Opinion  of  the- Attorney  General,"^  No.  CY.  74-145  CCal.  8/13/75) 

(policy  reducing  number  of  credits  for  students  who  fail  to  ^ 
attend  90%  of  the  classes  in  a  course  held  ultra  vires ; 
policy  appears  to  be  an  attempt  to  curb  truancy,  but  legislature 
has  enacted  a  different  scheme  for  dealing  with  truancy,  which 
must  be  used  instead):  r  ' 

Gutierrez— y%  "&chaal"  Slstr±ct^R—l^  Qt€ro^  County^  G^.  No.— i2160-  — — 

(Colo.Dist.Ct. ,  Otero  County,  5/31/78)  ' (Clearinghouse  No.  25,218A,B) 
af f ' d ,  585  P.  2d  935  (Col.  App.  Gt.  1978)   (striking  down  a  policy 
under  which  students  lost  all  credit  for  any  course  in  which  they 
had  seven  absences  in  one  semester,  including  absences  due  Co  illnegs 
or' suspension;  despite  the  existence  of  a  statute  giving  districts 
the  authority  to  issue  rules  concerning  student  conduct*,  discipline, 
.   and  study,  to  issue  rules  concerning  student  conduct,  discipline,  and 
study,  the  rule  was  held  ultra  vires  because  the  legislature  had 
enacteda  scheme  for  entorcing  compulsory  attendance  and -had' 
^         hot'  included  such  rules;  the  court  Of  appeals^  focused  on  a 
somewhat  dif^ferent  aspect  —  the  fact  that  another  state 
statute  which  provided  that  days  missed  because  of  illness  or 
suspension  would  be  counted  toward'' the  required  172  days  of 
school  attendance) ; 

Dorsey  v., Bale,  521  S.W.2d  76  (Ky.App.  1975)  (illegal  to  reduce- 
grades  for  unexcused  absences  including  suspension,  since  the 
state"  statute  which  authorized  suspension  was  silent  on 
academic  punishment); 

Sprague  v.  Harrisotf  Community  Schools,  No.  80-005 300-PZ  (Mich. 
Cir.Ct.,  Clare  Cty.,  9/10/80)  (Clearinghouse  No.  29,225B) 
(policy  under  which  students  missing  eight  or  i^gre  days  in  ^ 
term  lose  credltr^^ield  ultra  vires    because  not  provided 
for  in  state  truancy  statute;  also  illegal  because  of 
failure  to  distinguish  excused  and  unexcused  absences ;  also, 
policy  discourages  attendance  contrary  to  the  compulsory  ^ 
attendance  law) ; 

•305  3j|rj 


\ 


VIII. C.l. 


state  ey  rel.  Sageser       Ledbetter,  559  S.W.2d  2:^0  (Mo.App.  1977) 
(student  had  missed'  last  eight  weeks  of  junior  year  following 
a  suspension,  with  some  doubt  as  to  whether  ^his,  absence  was  * 
voluntary  and  not  coerced  by  the  principal;  %ld  unreasonable 
and  discriminatory  to,  then,  at  end  of  senior  Vear,  deny  him  a 
diploma  and  require  that  he  rB-enroll  for  another  eight  weeks 
under  board  policy  requiring     eight  semesters  pf  enrollment, 
even  though  he  had  obtained  the  required  numbei^  of  credits); 
In  re  Blackman  v.  Brown,  419  N.Y.S.2d  796  (Sup.Ct.,  ^plster  County,  1978) 
(where  student  missed  class  48  days,  school  had\no  authority 
to  remove  henr  from  'class  and  give  her  a  failing  \grade  pursuant 
to  school  rule  concerning  class  cutting;  rule  wap  ultra 
vires  since  legislature  had  adopted  a  different  ^heme  for 
addressing  truancy;  the  rule  was  not  authorized  by  state  suspension 
statute  which,  permits  suspension  for  s^tudents  who  are  insubordinate 
or  disorderly  or  who  Impose  a  threat  to  the  healtl^,  safety,  morals 
or  welfare  of . themselves  or  others;  "there  appears  to  be  no 
specific  grant  of  authority  ...  and  such  authority  should  not 
be  implied  from  any  grant  of  general  supervisory  pciwers  when 
the  jiet  effect  is  that  a  pupil  who .  violate^the  comipulsory 
edpcation  law  often  enough  is  excused  from  fuh^her  compliance;"  ^ 
commitment  made  by  student  and  mother  not  to  skip  anV  more 
classes  could  not  be  relied  upon  as  a  contract,! since  "local 
authorities  and  these  petitioners  could  not  validly  contract 
to  subvert  this  State's  public  policy  as  such  is\ expressed  in 
the  compulsory  attendance  statutes  nor  could  petitioners 
effectively  waiye^he  performance  by  school  authorities  of  ^ 
^  their  statutory  duty  to  enforce  that  policy;"  school  ordered 'to 

reinstate  student  in  the  classi  and  allow  her  to  take  final  'exam) ; 
See :  Church  <^f  -  GcKl  v^-J^^  3rL  P .  Supp .  613 , 

•    617  (N.D.Tex.  -1981)  (imposing  zero  for  each  day,  beyond  two, 
missed  for ''religious  .reasons    places  unconstitutional  burden  on 
'%     free  exercise  of  religion); 
^Winters  v.  Board  of  Education  of  City  of  Buf f alo,  C.A.No.  78-75 

(W.D.N.Y.,  5/25/78)  (stipulation  for  entry  of  judgment  stated 
that  suspension  "shall  not  be  a  basis  for  any  academic  or 
disciplinary  action"); 
Cases  dealing  with  exclusion  as  punishmen^:  for  attendance  offenses, 

§VIII.C.2,  below;  .  -  ' 

Cases  dealing  with  grade  reductions  for  loss  of  credit  for  other 
.     non-academic  conduct,   5VIII.G.3,  below. 
Gf.:  SVIII.G,  "Exclusion  from  Graduation  Ceremonies."  r 

But "  See :  *         •  ^        /  .    "  ^ 

"        Knight  V.  "Board  of  Education,  348  N.E.2d  299  (Ill.App.  1966)  ^ 
(reduction    of  one  letter  in  quarter's  grade  for  two  days 
of  truancy 'upheTd)  .  *  . 

"where  the  missed  classes  are  the  result  of  an  illegal  expulsion  or 
suspension,  grade  or  credit  reducti^ori  for  those  absences  are  of  course 
illegal  as  well,  ov^r  and  above  the  other  reasons  why  grade  reductions 
for  absences  may  be  illegal.    For  cases,  see   §XIII.A.2.b  on  remedies 
for  wrongful  exclusion* 


ERIC  ' 


2 .     EXCLUSION  AS  PUNISHMENT  gOR  ATTENIJSNCE  OFFENSES 


Suspension  or  other  forms  of  exclusion  are  often  Imposed  by  tnany 
school  districts  for  cutting  classes,  tardiness,  etc.    This  practice 
is  subject  to  the  same  ultra  vires,  substantive  due  process,  and  equal 
protefction  challenges  as  grade  reducations  for  attendance  offenses,  above, 
[pee^  also  §VIII.A,  "Exclusion  (Suspension,  Expulsion,  ttc. ")  ] 

In  addition,  it  should  be  particularly  easy  to  demonstrate  the 
irrationality  of  responding  to  students'  failure  to  comeMiio  class  by  barring 
them  from  class.     See  In  re  Blackman  v.  Brown,  supra,  419  N.Y.S.2d  at  798, 
vhere  the  cotirt  said  that  authority  to  remove  a  truant  student  from* a  class 
and  deny  her  the  right  to  take  her  final  examination  "should  ^not  be  implied 
from  any  grant  of  general  authority  when  the -net  effect  is  that  a  pupil 
who  violates  the  compulsory  education  law  aften  enough  is  excused  from 
further  compliance." 

Decisions  overturning  exclusion  and  related  penalties  for  attendance 
offenses  include: 

Opinion  of  the  Attorney  General,  OAG  No.  075-148 ^ (Fla.  5/29/75) 
(school  districts  in  Florida  have  no  authority  to  suspend  or 
expel  students  within*  compulsory  school  age  for  unexcused 
absence  or*  truancy  because  legislature,  by  adopting 
certain  responses  to  truancy,  has  ruled  out  all  other  responses)? 
**  King  v'.  Farmer,  424  N.Y.S.2d  86  (Sup.Ct.,  Westchester  County ,  1979) 
^  (truan9y  held  not  a  grounds  for  suspension  where  state  statute  ^ 

authorized  suspension  for  students  who  are  insubordinate  or 
disorderly  or  who  threaten  the  health,  safety,  morals  or  welfare 
of  themselves  or  others;  further,  legislature  has  addressed 
attendance'  issues  through  different  means.)- 
S«e:  Cases  striking  down  academic  penalties  for  attendance'of f enses, 
§VIII.C.l,  -above.,  "        ^  * 

See  also  Chicago  Board  of  Education  v.  Terrile^,-47  Ill.App.3d  75,  5 
111. Dec.  455,  361  N.E.2d  778  (1977) , ^where  the  court  held  that  commitment 
of  a.stu3ent  to  a  parental  school  for  habitual  truancy  violated  due  process: 

The  purpose  of  the  compulsory  school  attendance  law  ...  is 
to  , assure  that  all  children  receive  a  minimum  education.  ... 
Hence  the  only  legitimate  interest  of  the  State  in  a  habitual 
truant's  commitment    to  a' parental  school  is  to- provide  the  truant 
with  a  minimal  level  of  education;  punishment  ip  clearly  not  a 
legitimate  interest.   .   .   .  However,  the  State  may  not   pursue  a,  '  ^ 
governmental  purpiDse,  albeit  legitimate  and  substantival,  by  rateans  - 
which  abridge  fundamental  liberties  more  broadly  than- necessary .  , 
The  purpose  must  be  achieved  by  means  of  the  least  restrictive 
.    '  viable  alternative.   .   .   .   [361  N.E.  at  781] 

'  Commitment    of  a  habitual  truant-  to  a  par'ental  school  involves  ' 
a  substantial  abridgement  of  personal  liberties,  including  the- 
freedoms  of  association,  movement,  and  privacy.       .  [782] 
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.  .  .   [T]o  satisfy  the  constitutional  doctrine  of  tlekst  r;e- 
restrictive  alternative,  the  Board  must^make  an  affirmative  sgovirig 
that:  iiy  its  existing  less  restrictive  alternatives  are-  not  sui.t-^^ 
able  tS  meet  the  particular  needs  of  the  habitual  truant,  and/i2) 
confinement  in  a  parental  school  is  a  suitable  me^ns  to^meet  those 
•needs.   [782]        '    '  ^  .        ,  * 


3.     GRADE  REDUCTIONS  AND  LOSS  OF  CREDIT  FOR  OTHER  NON-ACADEMIC  CONDUCT 


Aside  from  policies  which  reduce  grades  or  credit  for  cutting  class^ 
or  tardiness,  there  a^eo a  variety  of  less  overt  Vays  in  which  grades 
or  credit  may  be  improperly  affected  by  factors  other  than  acadeiaic 
performance.     In  some  cases j  the  student  may  find  himself /herself  penalized 
academically  for  exefp'ising  rights  of  free  expression  in  or  out  of  the 
classroom,  which  i%<fc.learly  subject  to  First  Amendment  challenge.  (See 
51  generally,  expec'^Lally  §I.B.l,  "Speech  (and  Within-Class,  Expression) 
and  §I.C,  '/Retaliation  for  Esqercising  First  Amendment  Rights.  *)  In 
othet  cases,  the  student  will  have  to  rely  on  ultra  vires,  substantive 
due  process,  or  equal  protection  by  showing  that  the  grade  ±s  arbitrary  ^ 
or  capricious.  *      (See  SVIII.C.l,  above,  as  well  as  §VI*A-C.)    AtT  times, 
there  may  be  a  fine  line  here,  since  classroom  participation,  and 
evaluation  of  essay  questions  require  "subjective  judgment"  and  yet  can 
be  a  proper  part  of  academic  evaluation.     '  ^ 

Court  decisions  overturning  afcademic  punishment  for  non-academic 
conduct  other  than  attendance  offenses  include: 

•.  "  '         ^  : 

Coats  V.  Cloverdaie  Unified , School  District  Governing  goard.  No. .80029 
(Cal. Super. Ct. ,  Sonoma  County,  1/20/75)   (Clearinghouse:  No.  r4,4^2) 
(mandamus  issued  where  student»was  given  a  failing  grade  in 
physical  education,  thereby  preventing  his  graduation,  for 
refusal  tb  run  laps  around  tlie  gymnasium  as  punishmeni:  "for  being 
ofivthe  losing  si'de  of  a  volley-ball  game,  based  on  court's* 
.  finding*  that  th^  action  appeared  to  be  ultra  vires  and/or  in 

violation  of  substantive  due  process  and/or  equal  protection) ; 
DeMarcQ  v.  Ui);Lvergity  of  Health  Sciences,  352  N.E.2d  356  (Ill.App*.-  , 
"    1976)   (cburt  concluded  that  student  was  di^issed  for  failure 
to  make  financial  contribution,  and  not  for  academic  reasons; 
held  arbitrary  and  unreasonable); 
Valentine  v.  Independent  School  District,  191  la.  1100,  183  N.W.  434 
*  (1921)   (student  who-^had  met  all  requirements  for  ^graduation 

could  not  be  denied  diploma  ^for  r^efu3al  to  wear  cap  and  gown 
^  but  could  be  barred  fi?pta  graduation  ceremdny) ; 
Report  of  the  Attorney  General,  No.  3545  (Mich.  8/29^6Q)  (Michigan 
School  Co4,e  "must-  be  construed  to  withhold  from  the  board  of 
education  of  any  school  district  the  right  to  deny  crjedits  or^^ 
not  to  graduate  any  student  who,U*after  satisfactorily  completing 
his  academic"  studies,' viplates  olbher  rules' and  regulations  of  ^ 
^  the  school' district");  V  ' 
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'    Detro  V,  'Miami  ^tJniT/ersity,  C.V,.  72-05-0336  (Ohio  CJ;.  of  Common  Pleas,  ^ 
Butler  County,  Dec'g?,  1972)  (withholding  grades  and  diploma 
for  failure  to  pay  motor  vehicle  fine  struck  dowh  as  \inusual  and 
unreaspnable  punishment) ; 
Opinion  fef  the  Attorney  General, * O.A.G.  No.  "6137  (Oregon,  June  1,  1966) 
ij^tudents  may  not  be  denied  opportunity  to  take  final  examinations 
because  of  ^on-paymfent  of  fees).        -        ^  , 
See:  Shu'ffer  v.  Trustees  of  Calif ornia^ State  University  and  Colleges, 

136  Cal.Rptr.  527  (Cai:Aplp;''a:977)  '(not  legally/pejmissable  for  a 
^        \  university  or  faculty  to  pursue  unreaspnablie  or  punitive  coAirse 
with  student  f or^  reasons^  unrelgl^ed  to  his  qualifications  for 
'  'defeiree).  *  "  -  ^         '   ^        ,  »^ 

Cf:    Long  vs  Zopp,^476  F'.2d'l80  (4th  Cir.  1973)  ("Awards,  properly  earned. 
»  ,  ,   in  either  [athletiQ  programs  or  academic  programs],  cannot  be 

-  '  -used  as  instruments  to  enforce  compliance  with  a  'hair  code,' 
i  ^/      for  the  enforcement  of  which  there  is  no  compelling  necessity"); 

Cawspn  y.  HiUsborojigh  .County ,  Florida  School  Board,  322  F.Supp.  286 
v(M.D.Fla-.  -1971)  (noting  evidence ,  indicating ,  that  students' 
violations  of -hair  length  regulations  may  be  biasing  teachers', 
academic  grading) .  '  ^ 
See  also:  ,    *  ^  ..  . 

Cases  rejecting  grade  reduction  and  loss  of  credit  for  attendance  • 
5  .     offenses,  §yill  .C.l',^  aboye/ 


4 .     PURELY  ACADEMIC  DECISIONS  —  THE  "ACADEMIC"/"DISCIPLINARY"  DISTINCTION 


In  Board  of  Curators  v,  Horowitz,  98  S.Ct.  948  (1978),  the  Supreme 
Court  drew  a  ^harp  distinction  between  academic  dismissals  and  disciplinary 
dismissals.  ,  The  Court  did  not  decide  whether  students c facing  academic 
dismissals  ace  entitled  to  due  process,  but  held  that,  assuming  due  process 
is  required,  it  ±&  of  a  different  nature  than  the  due  process  recjuired 
for  disciplinary  decisions.  In  regatd  to  substantive  due  process,  ^the  Court 
noted  that  l^weir  courts  have  stated  or  implied  that  £|^cadem±c  dismissals 
can  be  overturned  if  shown  to  be  in  bad  faith,  maMcious,  arbitrary;  or 
capticious,  but  courts  will  be  reluctant  to  evaluate' academic  decisions, 
and  in  the  particular  case  the  Court  held  that  there  was  .no  showing , of 
arbitrary  ^r  capricious  evaluation.     98  S.Ct.  at  956. 

The.  lengthy  list  of  purely  academic  dismissal  cases  which  have 
articulated  this  "Arbitrary  and  capricious"  standard  is  beyond  the 
'  scope  of  ^  this  ^disciplinary  manual.*  For  a  small  sampling,-  compare,  for 
example:  ^ 

Greenhill-v.  Bailey,  519  F.2d  5  (8th  Cir.  1975);  V 
Caspar  v.  Bruton^  513  F.2d  843,  850  (10th  Cir.  19/5); 
.  Valvo  V.  University  of  Southern  California,  136  Cal.Rptt.  S65 
(Cal.App.  1977);  '  , 

Tanner  v.  Board  of  Trustees,  363  N.E.2d  209  (Ill.App.  1977); 
-        Abbariap  v.  Hamline  University  School  of  Law,  258  N.W.2d  1Q8  (Minn.  1977); 

.    ^  ^    .  •  *  ^ 
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^tate  ex  rel.  Miller,  v*  McLeod,  605  S*W.2d  160  (Mo.App,  1980); 
with:  •        '  . 

Stevens  jy/  Hunt,  646  F.2d  1168  (6th  Cir.  1981);  ^ 
Morpurgo  v.  United  States,  437  F.Supp.  1135,  1137  (S.D.N.Y.  1977)^ 
aff M, ,580  F.2d  1045  (2nd  Cir.  1978),  appeal  dismissed,  439 
U.S.  1000  (1978); 

Jansen  V.  Emory  University,  440  F.Supp.  1060,  1063-64  (N.D.Ga.  1977); 
Hubbard  v.  John  Tyler  Community  College,  455  F.Supp.  753,  756 

(E.D.Va.  1*978); 
Johnson  v.  Sullivan,  571  P. 2d  798  (Mont.  1977); 

Sofair  v.  State  University,  388  N.Y.S.2d  453',  455-57  (S.Ct.,  N.Y. 
App.Div.,  1976). 

Cf.:  Debra  P.  v.  Turlington,  474  F.Supp.  244,  266-67  (M.D.Fla.  1979), 

aff d  in  relevant  part  and  remanded  for  consideration  of  further 
relief,  644''F.2d  397  (5th  Cir.  1981),   (fundamentally  unfair, 
in  violation  of  due  process,  to  deny  dipiiraas  to  students  for 
failing  "functional  literacy"  test,  where  test  requirement 
was  not  implemented  until  students  had  reached  high  school 
and  test  attempted  to  measure  skills  which  should  have  been 
taught  in  early  grades  and  which  may  have  not  been  taught 
at  all) ;  ' . 

Kelley  v.  Charles  Stewart  Motf  Community  College,  supra. 

Courts'  reluctance  to  review  academic  decisions  should  nor  apply, 
however,  where  what  is  claimed  to  be  an  academic  decision  is  rea^y  a 
disciplinary  decision  in  disguise.     See:  ^ 

Brookins  v.  Bonnell,  362  F.Supp.  379  (E.D.Pa.  1973); 

Greenhill  v.  Bailey,  supra,  519  F.Supp.  at  8; 

Jansen  v.  Eniory'  University,  supra,  440  F.Supp.  at  1063; 

Cases  and  discussion  concerning  lowering  of  grades  or  credits  for 

missing  classes,  §VIII^'C.l,  above; 
Cases  :^concerging  academic  penalties  for  other  forms  of  conduct, 

§VIII.C.3,  above. 

Cf.:  In  re  Pellinger,  Decision  No.  10311  (N.Y. S^Ed.Comm'r  7/22/80;  (inad- 
equate due  process  provided  to  student  who  received  zero  for  al- 
legedly cheating) .  • 

For  discussion  of  whether  purely  academic  decisions  involve  liberty 
ol:  property  interests,  and  the  extent  to  which  procedural  safeguards  are  ^ 
required,  see  Prpcedural  Rights,  §X.H. 

See  also  the  material  on  "Showing  That  the  Policy  is  Disciplinary," 
MtrT^I.C.l,  supra. 
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DISCIPLINARY  TRANSFER 


"The  Board's  code  is  inadequate  in  that  it  relies,  heavily  on  the 
^transfer  of  a  student  from  one  school  to  another  as  a  disciplinary- 
procedure.    The  practice  of  transferring  incorrigible  students  to^^other^ 
schools  in  the  system  is  frowned  upon  by  the  court.    Transferring* incor- 
rigible students  from  one  school  to  another  merely  transfers  a  prob- 
lem;    it  does  not  provide  disciplinary  solutions."  ^ 

.     ^  '  Bradley  v.  Milliken>  C.A.  No.  35257  ^ 

(E.D.Mich.',  Opinion  and  Order, 
July  7,  1975). 

The  degree  to  which  transfer  is  a  serious  punishment  is  high-^  . 
lighted  in  Procedural  Rights,  §X.C.  That^  section  discusses  transfer 
as  a  deprivation  of. liberty  and  property  interests,  thereby  entitling 
the  student  to  due  process. 

Challenges  Similar  to  Those  for  Lengthy  Exclusions 

In  addition  to  the  procedural  claims  discussed  in  that  section,  * 
students  facing  disciplinary  transfer  may  "be  able  to  raise  ^ome  of  the 
same  substantive  claims     (e.g;.  ultra  vires,  substantive  due  process,  and 
equal  protection)  whic^  are  possible  in  challenging  long-term  discip- 
linary exclusions,  while  recognizing  that  there  are  some  significant 
differences.     See  §VIII.\,  "Lengthy  Exclusions  as  Excessive  or  Unwar- 
ranted."    In  addition,  other  grounds  for  challenge  may  arise  from  the 
nature  of  the  program  to  which  the  student  is  transferred. 

Deprivation  of  Fundamental  Rights 

Some  guidance  as  to  substantive  standards  is  also  provided  by  * 
Chicagp  Board  of  Education  v.  Terrile,  47  Ill.App.3d  75 r  361  N.E. 2d 
.^778  (Ill.App.  1977),  where  the  court  held  that  the  district,  in  ^commit- 
ing  a  student  to  a  special  school  for  truants,  violated -her  due* process 
rights  by  abridging  liberties  of  association,  privacy,  and  .movement  without 
demonstrating. both  that  such  commitment  was  the  leasts  restrictive  means 
available  and  that  it  would  meet  the  student 's* needsj  ' 

J      i  ^\ 

T]he  State  may  not  pursue  a  governmental  purpose,  alljeiC  le- 
git iidfte  and  substantial,  by  meanq  which  abridge  fundamental  liber- 
tieSlmore  broadly  than  necessary.     The  purpose  must  be  achieved  by 
mea^s^of  _4:;he-l^astr  xestTx^  alternative.  \^ 


...  Commitment  of  a  habitual  truant  to^a  pareritai  school  [school  for 
truants]  involves  a  substantial  abridgement  of  personal  jLiljpr ties,  . 
including  the  freedoms  of  association,  movenient,  and  privacy.      '  '  , 
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^ . . .  The*  laudable  governmental  purpose  of  education  must ^e  achieved 
bjr^the  means  which  least  infringe"  upon  these  liberties. 

.   [T]o . satisfy  the  constitutional  doctrine  of  least  restrictive 
alternative,  tjgie  Board  must  make  an  affirmative  showing  that: 
(1)  its  e^J[^±ng  less*  restrictive  alternatives  are  not  suitable  to 
meet  the  particular  needs  of  the  habitual  truant,  and  (2)  confinement 
in  ,a  parental  school  is  a  suitable  means  to  meet  those  needs.  [361 
N.E.2d  at  781-82.]  ^  -  . 

While  most  jdiscipLinary  transfers  do  not  involve  as  severe  a 
deprivation .;of  libierties  as  the  transfer  to  tbfe  parental  schoQl  here, 
the  discussion  ^nd  cases^  concerning  the  losses  involved  •'in  almost  any 
disciplinary  transfer    (S<pe  Procedural  Rights,    §X.C)    call  for  Some  atten- 
tion, to  the  court's  op4Jiior£.       The  court's  reasoning  should  in  any  event 
apply  with  full  force  whenevet  the  transfer,  involves  the  deprivation 
of  "fundamental'^  liberties  or  fights,  since,  under  basic  substantive 
due  process  and  ecjual  ^otfectxon  analyses,  such  deprivations  are 
justified  only  wl)ei\^  clearly  necessary  to  serve  a  compelling  state 
interest  which,  cannot  be  served  b^  any  less  drastic  means.     (See  §VI.Bi 
and  §VI.C,  a's^w^ll  as  §1^A^  "Freedom  of  Expression:    General  Principles,," 
and' §IV. A, ■'■"Privacy.")  - 

-    ■     .       *      '   '  a  ^     •  .     ,  " 

.See  also -St'^  Ann  -jj  'Palisi,  495  F.2d  423  (5th  Cir.  1974),  where 
the  court  held  that  suspension  and  transfer  of  students  because  their 
"mother  assaulted  their  teacher  violated  their  substantive,  fundamental 
due  processvright  not  to  be  punished  in  the  absence  of  personal  guilt. 
The  pourt  rejected  the  school  district's  argument  that  the  transfers 
were  not  "punishment"  because  they  were  allegedly  designed  to  restore 
^order.     '(Id.  at  427).     The  court  also  held  that  the  transfer-s .  could  ^  -tv^ 
not  be  justified^ as  a ^means  to  restore  teacher  authority  and  stop  other 
students  from  ridiculing  the  teacher,  since  other  means  to  accomp^lish 
tAose  ends^'were  availabl-e.    -(Id.  at  42.7-28).     (For  discussion  of  the 
substantive 'rights  see  §VII.E*,  -"Conditions ^Beyond  the  Student's 
Control.^')      ,  . 

Unconstitutional  Compulsory  Attendance  Vfithout  Minimally  Adequate  . 
Education  > 

Similar  arguments  fen  be  made  J|L  the  school  or  program  to 
which  the  student  is  transferred       basiSlSy  just-a  holdfing  pen  in 
whiclji  no  ^eal  education  is  provided.     Students  may  have  a  claim- that 
th6y  are  being  deprived  of  liberty  without  due  process  of  law  if  they 
are  compelled  to  go  to  school  attd  yet  dQ)  not  receive  a  minimally 
adequate  education.  .  c  * 

'In  an  anfelagous  situation,  courts  have  ruled  that  civil 
conf i-n^ment  of  mentally  ill,  mentally  retarded,  or  juvenile -delinquent 
persoris  to  institutions  without  any  meaningful  treatment  <sis  a  denial  of 
due  process.     If  meaningful  treatmerit  is  not'  provided,  then  the  con- 
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finement  amounts  to  imprisonment,  which  is  only  legal  upon  finding  a 
violation  of  a  specific  criminal  law  and  only  after  more  extensive*  ♦ 
criminal  due  process  procedures  than  are  afforded  in  civil  commitments. 
See,  e.g..: 

Nelson  v,  Heyne>  491  F.2d  352  (7th  tir.),  cert,  denied;  417  U.S. 
976  (1974); 

Donaldson  v.  0' Connor >  493  F.2d  507,  519-21  (5th  Cir.  1974), 

vacated  and  remanded  on  other  grounds,  422  U.S.  563  (1975)? 

Wyatt  V.  Aderholt,  503  F.2d  1305  (5th  Cir.  1974);  ^ 

Inmates  of  Boys'  Training  School  v.  Affleck^,  346  F.Supp.  1354,^ 
1364-65  (D.R.I.  1972);^ 
.  Martarella  v.  Kelley.  349  F.Sul>p.  575  (S.D.N.Y.  1972); 

Stachulak  v.  Goughlin.  364  F.Supp.  686  (N,D,I11.  1973); 

Welsch  v.  Likins.  373  F.Supp.  487,  491-99  (D.Minn.  1974);* 

Pena  v.  New  York  State  Division  for  Youth.  419  F.Supp.  203,  206-07 
(S.D.N.Y.  1976); 

Morgan  v.  Sproat,  432  F.Supp.  1130, -1136  (S.D.Miss.  1977); 

Gary  W.  v.  Louisiana,  437  F.Supp.  1209,  1216-17  (E.D.La.  1976); 

Halderman  v.  Pennhurst  State  School  and  Hospit^.  446  F.Supp.' 
1295  (E.D*Pa.  1977),  aff'd  on  other  grounds,  612  F.2d  84 
(3rd  Cir.  1979),  rev'd  on  other  grounds,  101  S.Ct.  1531 
(1981),  motion  for  stay  denied,  526  F.Supp.  409  (1981)^ 
(refusing  to  stay  the  original  remedial  orders,  finding  that 
plaintiffs  were  .likely  to  prevail  on  the  original  consti- 
Jtutional  and  other  claims  which  had  nat  been  addressed  by 
the  Court  of  Appeals  or  Supreme  Court); 

Davis  V.  Hubbard,  506  F.Supp.  915  (N.D.Ohio  1980). 
Cf.:  Parham  v.  J.  R.,  99  S.Ct.  2493  (1979);  -  < 

Youngberg  v;  Romeo,    S.Ct^  50  U.S.t.W.  4681  (6/18/82); 

Rouse  V.  Cameron,  373  F.2d  451,  453  (D. C. Cir/ 1966) ; 

McRedmoTid  v.  Wilson,  533  F.2d  757,  762-64  (2nd  CirT  1976^)^;  ^ 

Bowring  v.  Godwin,  551  F.2d  44  (4th  Cir.  1977); 

Ohlinger  v.  Watson,  652  F."2d  775  (9th  Cir.  1980); 

Rennie  v.  Klein,  653  F.2d  836  (3rd  Cir.  1981). 

In  reviewing  Donaldson  v.  O'Connor,  supra,  the  Supreme  Court, 
422  U.S.  563  (1975),  affirmed  the  basic  ruling  of  the  lower  court  and 
held  that  confinement  of  a'  non-dangerous  person  without  providing  any 
treatment  violated  due  process.     The  Court  specifically  did  not  reach 
the  question  of  either  (a)  whether  a  person  who  is  dangerous  to  ^elf 
or  others  can  be  civilly  confined  without  1:reatment  or  (b)  whether  a 
non-dangerous  person  can  ever  be  confined,  even  if  treatment  is  pro- 
vided. 


In  Youngberg  v.  Romeo,,  supra,  the  Supreme  Court  addressed  'a  limited 
aspect  of  this  right.    Defendants  conceded,  that  institutionalized  persons 
have  a  right  to  certain  services  and  care.    The  plaintiff,  who  was 
profoundly  retarded;  conceded  that;  no  amount  of  training  would  make 
possible  his  release,  and  he  appeared  to  be  seeking  only  training  related 
to  his  needs  for  physical  safety  and  for  minimization  of  physical^^^  ^ 
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restraints.    tThe  Court  upheld  this  claim,  first  by  holding  that  the 
plaintiff  had  a  liberty  interest  in  safe  conditions  and  in  freedom  from 
unreasonable  bodily  restraint  (he  had  been" injured  many  times  and  often 
placed  in  physical  restraints),  and  second  by  holding  that  he  was 
entitled  to  minimally  adequate  training  which  would  reasonably  allow 
him  to  increase  his  Safety  and  decrease  his  risk  of  being  placed  in 
restraints,..  A  professional's  decision  as  to  adequacy  will,  according 
£0  the.  Court,  normally  be  upheld  unless  it  substantially  departs  from 
accepted  "prof essional  judgment,  practice  or  standards:    The  Court  did 
not  address  the  question  of  whether  the  pla^intiff  could  have  prevailed  „ 
had  he  sought  any  broader .form,  of  training,  a  question  affirmatively 
addtessed  by  the  lower  court  decisions  cited  above, 

One  court  has  stated  that  students  charged  with  habitual  truancy 
can,  using  a  theory  similar  to  that  of  the  "right  to  treatment"  cases, 
raise  as  a  defense  an  argument  that  the  education  provided  is  so 
inadequate  that  compulsory  education  constitutes  confinement  without^ 
due  process.     In  re  'Gregory  B.,  387'N.Y.S.2d  380  (N.Y.Fatn.Ct,  1976). 
The  theory,  as  applied  to  education  is  also  discussed,  without  deciding  . 
the  issue/  in  Fialkowski  v.  Shapp,  405  F.Supp.  946,  959n,10  (E.D.Pa.  1975). 
In  Lora  V,  Board  of  Education,  456  F.Supp.  1211,  1274-75  (E.D.N. Y.  1978), 
vacated  and  remanded  on  other  grounds,  623 ^^F. 2d  248  (2nd  Cir.  1980), 
the  court  applied  these  right-to-treatment  principles  to  hold  that 
emotionally  disturbed  children  could  not  be  segregated  in  special  day 
schools  without  affording  them  appropriate  educational  and  therapeutic 
treatment"  (1274) .    While  conceding  that  the  deprivation  of  liberty  was 
not  as  vast  as  in  residential  institutionalization,  the  court  nevertheless 
£ound  the  schools  to  be  a  "restrictive"  environment,  noting  segregation  , 
from  peers  and  travel  distances  (1275).    The  court  concluded,  "Without 
adequate  treatment,  therefore,  the  rationale  for  confining  children  in 
the  special  day  school  collapses"  (1275). 

This    is  also one  way  o^lreading  Chicago  Board- of 'Education  v. 
Terrile,  supra,  where  the'  court  held  that,  since  the  purpose  of  the 
compulsory  attendance  law  is  t^b  assure  that  all  childrefi  receive  a 
minimum  education,  due  process  requires  that  a  child  not  be  confined 
to  a  parental  school  for  habitual  truants  unless  it  is  shown  that  existing 
less  restrictive  alternatives  are  not  suitable  to  meet  -her  particular 
needs  and  that  the  parental  school  is  suitable  to  meet  those  needs."" 

To  the  extent  that  the  institutional  "right  to  treatment"  cases 
are  applicable  to  public  schools,  the  definitions  of  that-  right  to 
treatment  found  in  those  case6  can  be  helpful. in  challenging  the  pro- 
gram at  the  receiving  school.    For  instance,  in  Gary  W. ,  supra,  437 
F.Supp.  at  1219,  the  court  stated,  in  regard  to  mentally  retarded, 
physically  handicapped,  arid  delinquent  children, 

*  The  constitutional  right  to -treatment  is  a  right  to  a  program  of 
treatment  that  affords  the  individual  a  reasonable  chance  to  ac- 
quire and  maintain  those  life  skills  that  enable  him  to  cope  as 
effectively  as  his  own  capacities  permit  with  the  demands  of  his 
own  person  and  of  his  environment  and  to  raise  the  level  of  his 
physical,  a  mental,  and  socjial  efficiency. 

^  314 

'     3ij  . 


Further,  these  de^cisions  often  emphasize  four  basic  components  of 
the  treatment  which  are  relevant  to  public  schools:     (1)  individualized 
programs,  Nelson,  491  F.2d  at  360;  Morgan,  432  F.Supp.  at  1140-43; 
Gary  W, ,  437  F.Supp.  at  1225-26;  (2)  provision  of  that  program  in  the 
"least  restrictive"  environment  possible,  Welsch,  373  F.Supp.  at 
501-02;.  Gary  W. ,  -^437  F.Supp.  at  1216-17;  Rennie,  653  F.2d  at  845; 
H^lderman,  446  F.Supp.  1295,  526- F.Supp. .at  409;  Chicagov Board  of 
Education,  supr^;  (3)  an  environment  which  is  in  fact  conducive  to 
treatment,^  with  concern  fbr  a  wide  variety  of  ^programs,  recreation, 
respect  for  the  individual's  basic  rights  and  dignity,  etc.,  Morgan, 
432" F.Supp.  at  1141,  1146-55;  Gary  W. ,  437  F.Supp.  at  1226-30;  Davis, 
506  F.Supp.  at  923,  942;  and  (4)  Sufficient  numbers  of  qualified 
staff  to  provide  the  individualized  programs.  Inmates  of  Boys'  Training 
School,  346  F.Supp.  at  1374;  Martarella,  349  F.Supp.  at  601;  Morgan, 
432  F.Supp.  at  1141,  1143-46;  Davis ,  506  F.Supp.  at  921.. 

More  generally,  and  also  implicit  in  the  focus  on  least  restrictive 
alternatives,  is  the ''direct  recognition  of  the  confined  individual's 
constitutionally  protected  interests  in  freedom  from  pfiysical  hamn  and 
from  unwarranted  physical  constraints.     See,  e.g.,  Youngberg,  supra; 
Davis,  506  F.Supp.  at  942;  Halderman,  446  F.Supp.  1295,  526  F.Supp.  at 
409.. 

For  related  discussion,  see  §VIII.K,  '^Behavior-Modifying  Drugs." 


Consent  .  ' 

In  addition  to  the  notice  and  hearing  procedures  discussed  under 
Procedural  Rights,  it  may  be  possible  to  argue  that  consent  should 
be  required  by  student  and  parent  before  beMng  transferred  to  any  kind 
of  special  school  or  program  for  disciplinary  reasons,  so  that  students 
and  parents  can  reject  the  transfer  and  choose  disciplinary  exclusion 
instead  —  assuming  the  legal  requirements  for  such  an  exclusion  have 
been  tnet.     This  concept,  designed  as  a  safeguard  against  placement  in 
objectionable  programs  which  differ  significantly  from  the  district's 
regular  program,  is  discussed  further  under  §VIII.E.,  "In-School 'Sus- 
pensions." 

Racial  Discrimination  and  Segregation 

Where  minority  students  are  over represented  in  special  disciplinary 
school^  or  programs,  there  may  be  a  violation  of  equal  protection  or 
Title  VI  of  the  1964  Civil  Rights  Act.     In  addition  to  the  legal  analy- 
^sis  which  applies  to  racial  discrimination  in  suspensions  (see  §JII.A 
and  §VIII.A),  it  may  be  possible  to  challenge  the  practice  as  estab- 
lishing segregated  schools  or  programs  (parttcularlyif  the  district 
is  under  a  desegregation  order).  ,  . 
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Violation  of  Rights  of  Students  Classified  as  Handicapped  or- Referred 

for  Evaluation  •  '  •  . 

[  '  ^'^  ... 

Transfer  of  students  who  have  been  classified  as  handicapped  or 
who  have  been  referred  for  evaluations  can  be  challenged  under  the, 
federal  laws  protecting  handicapped  students.    The  argument  here  is 
the  same  as  for  suspension  or  expulsion  — .  primarily  that  such  students 
cannot    be.  excluded  from  their  existing  program,  except  for  very  short 
suspension's  in  real  em^jcgency  situations,,  without  going  through  the 
special  education  change-in-placement  procedures.     In  fact,  the  Argument 
3hoald  be' easier  to  see  when  thfe  student  is  placed  in  a  different  setting, 
setting.     (See  §111. C  for  explanation  and  conflicting  case  law  on  .what 
See-M.R.  V.  Milwaukee  Public  Schools,  495  F.Supp.  864,  869-70  (E.D.Wis.  1980), 
(proposed  unilateral  termination  of  plaintiffs'  current  placement  at  day, 
treatment  educational  centers  enjoined;  requirements  of  federal  and  state 
statutes  for  maintaining  student's  current  educational  placement  pending  - 
any  proceedings  concerning  "change  in  educational  placement    cannot  be 
circumvented    on  the  ground  ^that  day  treatment  educational  cehters  are  not 
educational  placements);  New  York  State  Association  for  Retarded  Children. 

^Inc.  V.  Carey, .612  F.2d  644  (2nd-Cir.  1979),  affirming  466  F.Supp.  479,  486 
(E.D.N.Y.  1978) (indefinite  exclusion  of  retarded  children  who  are  carriers  of 
hepatitis  B  violates  §504  of  the  Rehabilitation  Act  and. the  Education  for 
All  Handicapped  Children  Act);  Leo  P.  v.  Board  of  Education,  School  District 

■  No.  230,  No.  81  C  6179,  N.D.  111.,  April  13,  1982;  3  EHLR  553:644,  647. 
(Plaintiffs'  motion. for  summary  judgment  granted  and  LEA  ordered  to  reimburse 
parents  for  placement  during  pendancy  of  administrative  review  proceedings 
and  any  future  judicial  proceedings;  LEA  not  permitted  to  make  a  unilateral 
change  in  handicapped  child's  placement;  "Congress  clearly  contemplated 
[in  enacting  §1415]  that  placement  could  not  be  changed,  under  any  circum- 
stances, without  the  consent  of  the  parents  or  until  the  appeal  procedure 
was  completed.")     Bit  see  Concerned  Parents  and  Citizens  for  the  Continuing 
Education  at  Mklcolm  X  (PS  79)  v.  ftoard'  of  Education,  629  F.2d  751,  753-54 

(2rid  Cir.  1980),  cert,  denied  U.S.    •      (1981)   {phe  term  "educational 

placement"  in  §1415(b) (1) (C)  refers  only  to  the  general  type  of  educational 
program  in  which  a  handicapped  child  is  .placed;  transfer  of  handicapped 
children-  in  special  education  classes  at  one  school  to  special  education 
cla&ses  in  other  schools  within  the  same  school  district  does  not  constitute 
a  change  in  educational  placement.);  Brown  v.  District  of  Columbia  Board  of 
Education,  CA.  .No.  78-1646,  D.D.C.  1978;  3  EHLR  551:101,  103  (transferring 
the  Deaf-Blind  Class  from  the  Tyler  School  to  the  Sharpe  Health  School  is 
not  a  change  in  ^ucational  placement  triggering  due  process  requirements 
whose  use  is  contemplated  only  for  chang^  that  affect  the  form  of  educational 
instruction  being  provided  to  a  handicapped  chil4) . 
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Thus  the  transfer  can  be  challenged  as  a  violation  of  one  or 
more  of  the  requirements  spelled  out  in  the  regulations  for  the  Education 
for  Air  Handicapped  Children  Act  (34  C.F.R.  Part  aOO)  and  for  §504  of 
the  Rehabilitation  Act '(34  C.F.R.  Part  104),  including: 

— r  evaluation  and  placement  procedures  ,(§300.550-56;  §104.35); 

—  individualized  education  plan  requirements  (§300.340-49).; 
the  right  to  an  appropriate  education  designed  to  meet  the  * 

student's  unique  needs  (§300.4,  .14,  .121,  .300-07,  .346; 
5104.33); 

—  least  restrictive  environment  requirements  (§300.500-12;  / 

§i04.^34); 

—  requirements  for  notice,  par efit  consent,  due  process  hearings, 

and  appeals  (§'300.500-12;  §104.36); 
~  protection  of  the  student's  status  during  the  above  proceedings 
(§300.513);  V  " 

—  protection  against  discrimination  on  the  basis  of  handicap 

(Part  104  generally,  particular!).y  §104.4). 

Furpher,  if  the  program^ at  the  new  school  is  more  limited  or 
restrictive,'  two  other  requirements  may  be  violated.    First,  handi- 
capped students  -must  be  provided  with  non-academic^  services  attd  ac- 
tivities in  such  a  manner  aS  is  necessary  to  afford  them  opportunity 
for  equal  participation.     [§104. 37(a)  (1)  .  ]    Second^^,  where  school  systems 
operate  facilities  identifiable- as  being  for  handicapped  students, 
those  facilities  and  the  serT^ices  and  activities  provided  therein  must  / 
be  comparable  to  the  other  facilities,  services,  and  activities  of  the 
school  system.     [§104. 34(c) . ] 

Special  Education  Programs  in  Disguise  —  Violation  jof  Handicapped 
Laws  for  Students  Never  Classified  or  Referred  for  Evaluation 

These  same  laws  may  be  violated  by  transfers  even  for  students 
who  have  never  been  classified  as  handicapped  or  referred  for  evalua- 
tions.   The  argument  here  is  that  certain  schools  or  programs  are  really 
functioning  as  special  education  programs  while  the  school  is  ignoring 
all  the  substantive  and  procedural  requirements  which  must  be  met 
und^r  those  laws  before  placing  students  in  any  such  program.  This 
applies  both  if  the  students  actually  are  "handicapped"  (including 
"seriously  emotionally  disturbed"  as  defined  under  the  statutes)  or 
if  the  school  treats  them  as  having  handicaps,  real  or  imagined,  since 
the  latter  are  protected  under  §504  of  the  Rehabilitation  Act  (34  C.F.R. 
§104.3).    This  is  separate  from  the  argument  in  §111. C  and  §VIII,A  that 
behavior  serious  enough  to  justify  very  lengthy  exclusion  may  constitute 
a  "handicap"  in  either  of  these  senses,  thereby  mandating  programming 
and  prohibiting  exclusion  on  the  basis  of  this  ^"handicap"  —  an  argument 
which  may  also  apply  to  disciplinary  transfers. 
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E.     IN- SCHOOL  SUSPENSION 

t  \  '■  [ 

■  •  "  0 

*  M 

School  systems  attempting,  for  a  variety  of  reasons,  to  find 
"alternatives"  to  suspension  moire  and  more  frequently  turn\to 
"In-school  suspension" —  of ten  with  special  federal  funding.  Some 
of- these  programs  may  have  certain  positive  qualities,  but  the  ^ 
*  range  of  problems  has  been  well  documented       mere  holding  pens  with 
no  education  provided;  methods  obje42tionable  to  at  least  some  students 
and  parents,  such  as  severe  physical  isolation  or  sensory  depr'iv^tion, 
behavior  modificatidn  techniques,  unwanted  psychotherapy,  etc.;  * 
stigmatization;  racially  identifiable  programs;  and  a  tendency  to  * 
'divert  attention  to  the  student  as  offender  and  away  fro^  attempts 
to  change  overall  school^  practices.     (See  materials  on  in^chool 
suspension  in  §XIII.B,  "Alternatives.") 

In-School  Suspension  as  a  Form  of  Suspension  —  Right^ to  Due  ^Process 

The  argument  that  in-school  suspension  should  be  regarded  as  a 
form  of'  suspension  rather  than  an  "alternative"  to  suspension,  and 
that  in-school  suspensions  involve  deprivations  of  liberty  or  property 
which*  entitle  the  student  to  due  process,  is  made  under  Procedural  ^ 
Rights,    §X.D.     Discussed  below  are  substantive  grounds  for  challenging 
in-school  suspensions. 

General  Substantive  Challenges 

When  viewed  as  a  ^form  of  suspension  from  the  student's  regular 
program,  in-school  suspension  may  be  subject  to  at  least^  some  of  the 
same  ultra  vires,  substantive  due  process,  and  equal  protection  at- 
tacks which  can  be  directed  at  other  suspensions.     (See  §V5lII.A.) 
There  are  additional  grounds  for  challenging  some  in-school  suspensioi/s 
however,  which  do  not  apply  to  other  suspensions.'  These  challenges  are 
directly  analogous  to  the  special  challenges  applicable  to  some  forms 
of  disciplinary  transfer   (see  §VIII.D  above).     The  ease  with  which  they 
can  be  made  will'  depend  in  pa^rt  upon  the  length  of  time  the  studefit 
spends  in  such  programs,  as  well  as  the  nature  of  the  programs. 

Deprivation  of  Fundamental  Rights  •  '  ^ 

First,  vario?tis  aspects  of  in-school  suspension  programs  may 
deprive  students  of  rights  of  free  expression  and  association  (§1), 
privacy  (§IV),  or  other  fundamental  rights.     This  may  be  an  issue 
particularly  for  programs  which  involve  behavior  modification, 
psychotherapy,  physical  isolation,  etc.     Deprivation    of  fundamental 
rights  is  permissable  only  when  the  school ^demonstrates  that  it  is  * 
clearly  necessary  to  serve  a  compelling  state  interest  which  cannot 
be  served  by  any  less  restrictive  means.     (See  §1  and  §IV,»  as  well  as 
§IV.B. ,  >J'SubstanJ:ive  Due  Process",  and  §IV.C,  "Equal  Protection. ") 
The  quotation  from  Chicago  Board  of  Educat;ion  v.  Terrile,  47  Ill.App. 
3d  75,  361  N.E.2d  778  (Ill.App.  1977),  discussed  in  §Viy.D, 
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"Disciplinary  Transfer,"  is  relevant  here. 

Unconstitutional  Compulsory  Attendance  Without  Minimally  Adequate 
Education  '  „ 

If  the  inr-school  program  is  no  more  than  a  holding  pen,  with  no 
real  education  provided,  and  t-he  student^^is  compelled  to  attend,  the 
argument  that,  the  student  is  being  deprived  of  liberty,  without  due 
process  of  law  (th^e  right  to  treatment  theory) ,  takes  ^orecisely  the 
•same  Storm  as  in  §VtlI.D,  "Disciplinary  Transfer." 

"      .    ,  ,^  '  .  .  , 

Conseijit  as  a  Safeguard  '  •  ♦  .  " 

Because  of  ^he  potential  constitutional  violations  above,  it  may 
be  possible  to  argue  that  no  student  may  be  placed  in  such  in-school 
suspension  programs  without  voluntary,  informed  consent  of  student 
and  parent,  giving  the  student  and  parent  the  option  to  choose  regular 
suspension  instead  (assuming  that  such  regular  suspension  is  warranted). 
This^point  isTnade  by  Merle  McClung,  "Alternatives  to  Disciplinary 
Exclusion  from  School,"  26  Inequality  in  Education  58,  68-69  (1975), 
who  also  points  out  other  reasons  for  a  consent  requirement: 

If 

This  article  has  noted  that  some  alternative  programs  may 
entail"  unaccet)table  behavior  control,  and  that  individual  liber- 
ties may  be  infringed  by  programs  designed  to  bring  behavior  into 
conformity  with  a  preconceived  norm,    mere  these  programs  take 
the  form  of  separate. classes^  their  very  existence  may  make  schools 
and 'teachers  more  willing  to  give  up  on  a  student  within  the  regu- 
lar class  framework.  ... 

Consent  „of  the  parent,  and  ofe",  the  student  after  a  certain  age, 
is  perhaps  as  important  as  the  due  process  hearing  itself.  While 
a  consent  provision  raises  the  usual  difficulties  such  as  whether 
the  consent  Is  informed  and  at  what*age  the  stydfent's  preference 
should  prevail,  on  balance  consent  which  can  be  withdrawn  at  any 
time  is  necessary  to  insure  against  unacceptable  forms  of  behavio*.^ 
modification,  schools  which  are  perceived  as  prisons,  etc.  The 
due  process  hearing  shoiild  relieve  the  parent/student  of  any  com- 
5  pulsory  education  requirement  where  they  find  the  Alternative 

unacceptable. 

Voluntary  attendance .may  be  especially  important  if  a  program 
for  students  with  behavior  disorders  is  to  succeed.   ...  At 
least  until  there  is  some  experience  showing  that  the  educational 
alternatives  are  desirable  and  would  continue  to  be  so  even  on  an 
involuntary  basis,  the  parent/student  should  be  given  the  ultimate 
responsibility  for  deciding  whether  or  not  to  take  "advantage  of  . 
the  alternative.         ■  i 
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In  discussing  the  need  for  separate  stiffent  consent,  McClung  notes, 
'  at  73  n.  57:  ^ 

There  is  a  growing  recognition  that  children  should  nqt  be' 
treated  a9  simp'ly  parental  appendages.     See  e,  g. ,  Arnold  v.  Carpen- 
ter, 459  F.2d  939  (,7th  Cir.  1972)  where  the  court  held,  inter' alia, 
that  lack  of  parental  consent  regarding  lengthy  male  hair  was  irr 
Relevant,  with  the  dissenting  opinion  expressing*  the  traditional 
view.     See. generally  the  special  issues  on  "The  Rights  of  Children" 
in  the  Harv .  Educ .  ReyieV,  November  i973  and  February  1974. 

For  one  discussion  of  the  difficult  question  of  when  student*s 
should  exercise  spme  control  over  educational  decisidhs  which 
affect  their  lives,  see  E.  Ladd,  "Civil  Liberties  for  Students  — 
"     At  What  Age?"    3  J.  of  Law  and  Educ.  251  (1974). 

Racial  Discrimination  and ^Segregation 

.  ^   ,    ■  '  ^  ,   ^  . 

Where  minority  students  are  overrepreaented  in  l,n-school 
suspension  programs,  there  may  be  challenges  analogous  to  those  dis- 
*  cussed  in**§VIII.D.  "Disciplinary  Transfer." 

Violations  of ^Rights  of  Students  Classified  as  Handicapped  or  Referred 
p       for  Evaluations 

See  '§7111.  D,  "Disciplinary  T\ransfer." 

Spe'cial  gducation  Programs  in  Disguise  —  Violation  of  Handicapped 

Laws  for  Students  Never  ^Classified  or  Referred  .  ' 

Sq^  §VIII.  D,  "Disciplinary  Transfer." 

.   0  ■  . 
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EXCLUSION  FROM  EXTRACURRICULAR  ACTIVITIES 


In  §X.F.  of  the  Procedural  Rights  portion  of  this  manual,  arguments 
are  made  that:  . 

'  —    extracurricular  activities  are  an  integral  part  of  the  educa-  <• 
tional  process  (and,  were  they  not,  the  school  would  probably  be 
acting  ultra  vires  in  sponsoring  thfem) ; 

school  systems  have  created  property  interests  in  extracurricular 
-  particijfation;  ;  ^  ^  , 

—  liberty  interests  are  often  affected  by  denial  of  extracurri^cular 
par4:icipation; 

—  therefore,  exclusion*^ from  extracurricular  activities  must  be 
^            accompanied  by  some  form  of  due  process. 

As  that  section  notes,  not  all  courts  have  been  supportive  of  tKese 
points. 

Where  exclusion  from  extracurricular  activities  deprives  a  student, 
of  property  or  liberty  interests,  s/he  is  entitled  t^  substantive  as 
well  as  procedural  due  process.     (See  §VI.B  generally).    Thus  the  penalty 
'  should  not  be  so  excessive  or  unrelated  to  the  offense  as  to  he  arbi- 
trar);^,  capricibus,  or  irrational.  See: 

In  te  Walczyk,^  8  Ed. Dept. Rep.  154  (N. Y.Ed.Comm'f  1969);. 
In  re  Giarraputo,  8  Ed. Dept. Rep.  252  (N.Y.Ed.Comm'r  1969);  .  . 
-    In  re  MyersTT^d.Dept.Rep.  9  (N.Y.Ed.Comm'r  1969); 

Hunger  v.  Iowa  High  School  Athletic  Association,  197  S.^.2d 

555  (la.  1972)  (unreasonable  to  remove  student's  "athletic 
eligibility  merely  because  he  rode  in  a  car  in  which  he        •  * 
^    knew  there  was.  unopened  beer);  ^ 
Pelley  v.  Eraser,  C.A.  No.  B-76-C^14  (E.D.Ark.  5/18/76)^ (Clearing- 
house No.  19, 518A)  (granting  preliminary  injunction  kgainst        .  "'^ 
.removal  from  student  couhcil  of  student  who,  when  directed        •  \ 
.   .  in  English  class  to  describe  a  character  "perhaps  a  ^teacher 

just,  as  Chaucer  would  hav^  wifitt^n  it,"  wrote  a  pofem  clearly  ^ 
directed  at  the  principal  and  "  notable  only  for  its  crude 
language  and  bad,  t^ste;  "    the  court  stated,  that  "there  is  a 
serious  due  process  question  presented  when  a" school  official 
«  attemj>ts  to  punish  a  student  for  complying  with  an  assign- 
ment that  seems  to  anfcjcip^te  exactly  th'^  kindoof  work  pro- 
^  duct  that  this  assignrtent  in  fact  produced").         .    •  / 

See:  Kelley  v.  Metropolitan  County  Board  of  Education,  293  F.Supp. 

^^'85,  493-94  ("imposition  of  - penalties  [interscholastic 
athletics]  in  the  absence  of  prescribed  standards  o^  conduct 
is  contrary  to  our  basic  sense  of  justice;"  "the  possibil- 
ities of  arbitrary  action  are  increased;"  denial  of  due 
process) . 

Compare : 

Pegram  y.  Nelson,  469  F.Supp.  1134,  1141  (M.D.N. C.  1979) (exclusion 
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from  after-school  activities  for  remainder  of  year  not 
arbitrary  and  capricious  where  student  was  found  to  have 
stolen  a  wallet  at  a  basketball  game); 
Braes cti  >v,  DePasquale,  265  N.W.2d.842,  846  (-D.Neb.  1978)  (expulsion 
from Jjjasketb all  team  for  remainder  of  season  for  drinking 
not  held  arbitrary cor  unreasonable) . 

As  pointed  out  in  §I.B.6,  "Association  —  Student  Organizations," 
students  do  have  a  constitutional  right  of  free  association  which 
arguably  does  protect  participation  in  many  extracurricular  activities. 
.  This  is  easiest  to  see  when  the  activi^ty  involved  is  a-political  organ- 
ization, .a  student  newspaper,  the  student  government,  etc.,  biit,  as  that 
section  notes,  the  right  is  not  limited  to  such  activities. 

Even  without  a  holding  that  the  stiJaent  has.  a  property  or  liberty 
interest ^in  extracurricular  participation,  the  student  may  not  be 
excluded  from  such  activitie3  f or  reasons  that  are  prohibited  by  other 
constitutional  or  statutory  provisions,  such  as  the  First  Amendment  or 
prohibitions  against  discrimir^ation  on  the  basis  of  race  or  sex.  For 
example,  in  Brexinan  v.  Redmond;  C.A.  No.  74-C-1163  (N.D. 111.  2/11/77) 
(Clearinghouse  No.   21,637),    wHere  a  student  alleged  that  she  was'not 
permitted  to  run  for  senior  cla6s  president  because  of  her  work  on  an 
alternative  newspaper,  the  court  denied  defendants'  summary  judgment 
motion,  declaring:  ' 

[D]efendants  .   .   .  take  the  position  that  .   .   .  plaintiff  did  not 
have  a  "constitutional  right"  to  run  for  class  office.   .   .  Plain- 
tiff does  have  a  constitutional  right  not  to  suffer  reprisals  at 
the  hands  of  public  school  officials  bemuse  of  her  exercise  of 
First  Amendment  rights. 

For  other  cases  which  spell  oiit  improper  bases  for  denying  extra- 
curricular activities,  see: 

Matter  of  Vartuli, '10  Ed.Dept .R6p.  241  (N.Y.Ed.Comm'r  1971) 

(student  may  not  be  prohibited  fi?om  participation  in  extra- 
curricular activities  because  of  dress  or  appearance,  unless^ 
it  constitutes  a  danger  to  health  or  safety,  or  prevents 
full  participation  by  physically  impairing  ability  to  perform); 

§VII.A,  "Dress  and  Grooming"  (favorable  cases  in  only  some  jurisdic- 
tions); 

§VII.B,  "Outside- Activities;" 

§VII.C,  "l^Iarriage,  Parenthood,  Pregnancy;" 

§111. A,  "Race  and  National  Origin  Discrimination;" 

§111. B,  "Sex  Discrimination;" 

III.C.l,  ''Exclusion  of  Handicapped  Students  from  Extracurricular  Activities;" 

§1,  generally  on  free  expression,  especially  §I.»B.6,  "Association". 

(which  alsp  addresses  various  kinds  of  non-disciplinary  membership 
and  eligibility  rules),  and  §I.C,  "Retaliation  for  Exercising 
First  Amendment  Rights."  .  ^  . 

Finally,  it  may  be  possible  to  challenge  certain  extracurricular 
exclus^ns  on  ultra  -vires  grounds  as  not  authorized  by  the  legislature, 
regardless  of  the  presence  or  absence  of  constitutional  rights.  See 
§VI.A  generally.  .  ^^ 
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VIII. G. 


G.     EXCLUSION  FROM  GRADUATION  CEREMONIES 


§VIII.C  lists  cases  in  which  students  were  improperly  punished 
for  misconduct  by  imposing  academic  penalties  — -  including  grade 
reductions,  loss  of  credit,  and/or  denial  of  diploma,    ^n  this^  section, 
the  issue  is  exclusion  frpm  the  graduation  ceremony,  rather  than  denial 
of  diplomas,  although  cases  concerning  the  latter  may"  be  somewhat 
relevant. 

Where  a  student  has  met  all  the  requirements  for  graduation,  it 
may  be  argued  that  s/he  cannot  be  excluded  from^the  graduation  cere- 
mony for  conduct  which  does  not  threaten  order,  ph^ical  ^safety ,  or 
compliance  with  valid  rules  at  the  ceremony  itself.  See: 

Ladson  v.  Board  of  Education,  323  N.Y.S.2d  545  (N.Y. Super .Ct. 

1971)   (student  who  had  met  graduation  requirements  could  not 
be  barred  from  ceremony  for  allegedly  striking  or  threaten- 
ing to  strike  principal  during  a  pi;ior  disturbance;  court  ^ 
^  indicated  that  student  could  be  barred:>only  if  school  demon- 

strated that  she  was  a  threat  to  the  orderliness  of  the  cere- 
irfony  itself) ; 

In  re  Wilson,  11  Ed. Dept. Rep.  208  (N. Y.Ed.Comm'r  1972)  (over- 
turning exclusion  from  graduation  ceremony  for  "consistent 
lack  of  good  citizenship'*  based  on  cumulation  of  discip-   •  * 
linary  incidents;  "[w]hile  there  can  be  circumstances  in 
which  the  denial  of  participation  in  a  graduation  ceremony 
would  be  warranted,  it  is  generally  an  educationally  unsound 
practice  to  deny  a  student  the  opportunity  to  appear  at 
graduation  where  he  has'  successfully  completed  the  academic 
requirements  therefore,***  further,  it  was  improper  to  label  a 
student  a  "poor  citizen") ; 

In  re  Murphy,  11  Ed. Dept. Rep.  180  (N. Y.Ed.Comm'r  1972)  (participa- 
tion in  graduation  ceremonies  may  not  be  denied  because  of  • 
pregnancy) ;  -  ^ 

Castillo  V.  South  Conejos  School  District,  RE-IO,  C.A'.  No.  79- 
CV-16  (Colo.Dist.Ct. ,  Conejps  County,  4/18/79)  (violation 
of  equal  protection  to  exclude  student  from  graduation 
ceremony  because  she  was  an  early  graduate  rather  thati  a  ^ 
"regular"  senior); 

Clark  V.  Board  of  Education,  51  Ohio  Misc.  71,  367  N.E.2d  69 
(Ohio  Common  Pleas  1977)   (similar  holding  on  state  law. 
and  equal  protection  grounds) ;  ^ 
Cf :  Detro  v.  Miami  University,  CV  72-05-03^6  (Ohio  Common  Pleas, 

Butler  County,  12/27/72)   (withliolding^ transcript  of  graded 
and  diploma  for  failure  to  pay  ;BOtor  vehicle  fine  strujck 
^  down  as  unusual  and  unreasonable  punishment) ; 

State  ex  rel.  Sageser  v.  Ledbetter,  559  S.W.2d  230.  (Mo.App.  1977) 
;       (discussed  in  §VIII.C.l;  illegal  denial  of  diploma  for  violating 
attendance  requirements); 
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Coats  V.  Cloverdale  Unified  School  District  Governing  Board, 

No,  80029  (Cal •  Super •  Ct • ,  Sonoma  County,  HlOllb)  (Clearing- 
house No,  14,462)  (discussed  in  §'VIII,C,3;  illegal  denial  of 
diploma  for  other  conduct); 

Report  of  the  Attorney  General,  No,  3545  (Mich.  8/29/60)  (same). 
Compare: 

Fowler  v,  Williamson^  448  F.Supp,  497  (W,D,N,C,  1978)  (no  due 
°  process  violation  where  student  was  excluded  from  graduation 

ceremony  for  wearing  "brushed  denim  pants"  and  "dress  boots"); 
'Valentine  v.  Independent  School  District,  191  la,  1100,  183  N,W,  434 
(1921)   (student  who  had  met  all  requirements  for  graduation 
could  not  be  denied   a  ^diploma  for  refusal  to  wear  cap  and 
gown  but  could  be  bar^^^ed  from  the  graduation  ceremony). 

Far  other  possible  grounds  upon  which  exclusion  from  graduation 
ceremonies  may  be  phallehged,  see: 

§VIII.F,  "Exclusion  from  Extracurricular  Activities;" 
*  §§I  through^VII  generally; 
Procedural  Rights,    §X.G,   which  addresses  whether  there  is  a  pro- 
tected liberty  or  property  interest  in  participation  in 
graduation  ceremonies,  thereby  entitling  the  student  to^ due 
process. 


VIII. H. 


H.    WORK  AS  PUNISHMENT 

'■  ■  ■   •  '"^^  •  ^  ( 

In  1885,  a  court  struck  down,'  as  ultra  vires,  a  school  rule  which 
required-  each  student  of  sufficient  age  and  strength  to  carry  a  stick  of 
firewood  back  to  class  from  recess.     The  court  /ound  "^liat  the  irule  had 
"nothing  to  do  with  the  „ education  pf  the,  child.     It  is  nothing  but 
manual,  labor,  pur^e  and  simple,  and  has  no  relation  to  mental  development," 
gtate^x  rel,  Bowe  v.  Board  of  Education  of  Fond^  du  tac^  63  Wis*. 
'234,  237,  23  N*W.  102,  103*    The  court  seated  that  scnool  regulations,, 
in  order  to  be  valid,  must  relate  to  the  advancement 'of  pupils  in  their 
studies  and  their  mental  development, 

A  court  today  would  be  less  likely  to, reach  the  same  result,  for 
it  would  be  more  prone  to  view  physical  development  and  social  responsi- 
bility as  acceptable  educational  goals  which  might  b.e  fulfilled  by  the 
rule.    Nevertheless,  it  is  incumbent  upon  sQhool&  to  insure  that  their 
regulations  actually  do  relate  to  valid  educational  goals.     It  might  be 
argued  that  required  work  is  one  of  the  more  valid  educatiorial-^orms  of 
punishment.,  Where,  however,  such  punishment  is  subject  to  abuse  tljrough 
repetitive,  exhausting,  or  degrading  tasjfis,  it  may  be  challenged  under 
one  or  more  o'f  the  grounds  discussed  in  §VIII.Bt^  "Corporal  Punishment." 
It  may  also  be  possible  to  argue  foi:  a  requirement  that  the  task  be  ^ 
aimed  at  remedying  the  damage  caused  by  the  misconduct.     This  also  helps 
to  insure  that  the  student  sees  the  connection  between  the  punishment 
and  the  offerise  and  does  not  feel  that  he/she  is  the  victim  of  arMtrary 
authority.  '  - 

/  ^      '  ^  ' 

It  should  al^o  be  remembered;,  before  coercing  a  student  to  perform 
work  duties  not  related  to  his/her  courses,  that  students  are  compelled 
by  law  to  be-in  school.    Note,  however,  that  prisoners  who  have 
challenged  compulsory,  uncompensated  labor  in  prison  as  a  form  of  ii^ivolun- 
tary  servitude  barred  by  the  Thirteenth  Amendment  have  generally  lost.  ^ 
See  Holt  v.  Sarver,  309  F.Supp,  362,  365  (E.D.  Ark.  1970),  aff M,  442 
F.2d  304  (8th  Cir-  1971).    -Similarly,  a  court  dismissed  the  Thirteenth 
Amendment  claims  of  students  who  challenged  a  rule  requiring  all  students 
in  grades  4-12  to  assist  periodically  in  school  cafeterias  without 
compensation  (maximum  o^^  seven  days  per  school  ye^r) .  Bobilon    v.  Board 
of  "EMf^on,  State  of  Hawaii,  403  F.Supp.  1095  (D.Haw.  1975). 
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J.  °  EXCLUSION  FROW  MEALS  ^ 


•  '     -It^is  a  violation  of  the  National  School  Lunch  Act,  42  U.S.C.  §1751* 
et  seq. ,  for  .Schools  to  discipline  students  by  restricting  their  access 
to  schools  lunch  or  breakfast  where  those 'students  are  eligible  under  the 
Act  for  free  or  reduced  price  meals.    The  Act  requires  that  participating 
schools  serve  every  eligible  student  who  is  physically  present  in  the 
school  and  wishes  to  participate.  "  42  U>S.C.  §1758(b)(l).    This  has  been 
affirmed  in:  ^ 

^FNS  Instruction  791-1  '(United  States  Department  of  Agriculture, 

Food  and  Nutrit;ion  Service,  1978); 
Westsid^  Mothers  Welfare  Rights  Organization  v,  Jefferson,  C.A.^  No*  p 
,  770961  (E.D.  Mich.,  Consent  Order,  7/1/77)   (schools  imposed 
"dry  lunch"  as  diacipline,  denying  them  access  to  hot  lunches, 
requiring  them  to  bring  lunch  from  home,  and  denying  them 
access' to  liquids  of  any  kind  during  school  day;  punishment 
wa  s  imp  o  s  ed  o  n  en  tire  c  lass  f 6r~mTs  conduc  t  ~o  f"  ~o n  e  o  f  TnoTe"  r 
students;  plaintiffs  alleged  violations  of  due  process  and  of 
the  National  School  Lunch  Act  and  its  regulations;  consent 
decree, recognized  right  of  all  eligible  children  to  free  or 
reduced  price  meals  and  permanently  enjoined  the  schools  from 
using  these  disciplinary  measures  and  from  denying  eligible 
students  access*  to  free  and  reduced  price  meals,  except  for 
financial  eligibility,  and  then  only  after  compliance  with 
hearing  procedures  contained  in  the  Act's  r:egulations)  . 

The  act  also  prohibits  ,.the  school  from  taking  any  action  which^ 
discriminates  against  students  receiving  free  or«  reduced  price  meals, 
and  schools  must  take  steps  to  ensure  that  other  students  cannot  tell 
which  students  get  free  or  reduced  price  meals For  more  information 
on  these  and  related  issues,  contact  the  Food  Research  and  Action  Center, 
1319  F  Street,  N.W. ,  Washington,  D.C.  20004,   (202)  393-5060. 

E^;^n  where  the  student  is  not  eligible  for  free  or  reduced  price 
meals,  disciplinary  measures  which  restrict  access,  to  food  may  be 
challenged  under  one  or  more  of  the  thebries  in  SVIII.B,  "Corporal 
Punishment  and  Similar  Abuses." 
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VIII. K. 


K.     BEHAVIOR-MODIFYING  DRUGS 


Some  schools  efffectiv.ely  -condition  a  stu- 
dent's continued  attendance  in  a  regQiar  or  special 
class  upon  parental-consent  to  the  use  of  behavior- 
modifying*  drugs  on  the  student.^ -At  one  time 
tranquilizers  were  of  ten  prescribed  to  calm  hyper- 
kinetic children,  but  now  stimulant  drugs  are  in 
vogue  because  some  studies  have  found  that 
amphetamines  and  other  stimulant  drugs  paradoxi- 
cally increase  attention  span.^  Although  there  are 
very  few  follow-up  studies  of  the  side  effects.6f 
these  drugs,  some  uses  of  stimulant  drugs  on  some 
children  under  a  physician's  supervision  appear 
justified.^  But  very  few  "troublesome"  children 
are  truly  hyperklneticr;  and  stimulant  drugs  are 
being  used  on  children  who  are  mislabeled  as' 


vity.  Dr.  Felngold  claims  to  have  successfully 
treated  more  than  fifty  children  with  hyperkinesia 
by  prescribing  a  special  diet  free  of  the  artificial 
additives  found  in  convenience  foods  and  soft 
drink  powders.^  Not  only  is  prescription  of  a 
special  diet  a  less  restrictive  intervention  than 
behavior  modifying  drugs,  but^it  also  has  the 
obvious  advantage  of  addressing  the  cause  rather 
than  symptoms  of  the  problem  for^[;iose  children 
whose  hyperactivity  is  due  to  artificial  additives  in 
food.  The  Natiohal  Institute  of  Education  has 
funded  further  independent  research  of  Dr, 
Feingold's  findings. 

.The  potential  for  misuse  of  drugs  to  control 
school  children  who  exhibit  non-coriforming  be- 


fiypef1<me^c:^  of  are  tagged  with  catch-^tMatets  ^^vto^r^tias^ted^KT^ome^propos 


iike  "minimal  brain  dysfunction"  (or  "functional 
behavior  disorder")  which  include  a  wide  variety 
of  "symptoms"^  man^  of  which  are  common  to 
almost  all  grade  school  children7 

Prescribing  amphetamines  or  other  drugs  in 
an  attempt  to  modify  behavior  represents  a  consid- 
erable medical  intervention,  and  may  not  be  the 
least  restrictive  intervention  even  for  those  chil- 
dren who  are  truly  hyperkinetic.  In  June  of  1973,  a 
California  medical  researcher^  Dr.  Bjen  Feingold, 
reported  to  the  American  Medical  Association  his 
initial  findings  that  artificial  colors  and  ^flavors  in 
fobds  and  beverages  may  contribute  to  hyperacti- 


use.9  A  somewhat  different,  approach  has  been 
adopted  in  Massachusetts  wherie  legislation^^  pro- 
hibits the  administration  of  any  psychotropic  drug 
listed  by  the  department  of  public  health  unless 
the  school  has  obtained  certification  from  the 
coromissioner  of  public  health  or  designee  that  the 
administration  of  such  drugs  in  school  is  a  legiti- 
mate medical  need  of  the  student,  and  then  limits 
administration  of  approved  medication  to  a  regis- 
tered nurse  or  a  licensed  physician.  The  act  also 
prohibits  administration  of  psychotropic  drugs  to 
students  for  the  purposes  of  clinical  research.^  ^ 
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p  "This  procedure  is  needed^  the  psychologist  says, 
if  the  child  is  to  stay  In  the  regular  program.  In  some 
urban  areas,  however,  the  parent  is  told  bluntly  that 
unless  the  child  receives  treatment  (i.e.,  medication),  he 
will  face  suspension  or  be  transferred  to  a  special  program 
'  for  the  emotionally  disturbed.  .  .  .  The  school  often 
refers  the  child  to  a  doctor  who  specializes  in  learning 
disabilities'^and/outinely  usss  drugs  in  his  treatment."  D. 
Divoky,  ''Toward  a  Nation  of  Sedated  Children,"  Learn- 
ing (March  1973)  at  8, 10.  SiM  generally  the  special  report 
on  behavior-modifying  drug^n  8  Inequality  in  Education 
at  1-24. 

^  In  this  troubling  area  where  the  medical  evidence 

and  educational  issues  are  so  complex;  and  where  parents 
are  subject  to  unusual  pressure  to  submit  to  medication,  it 
.  is  especially  important  that  'procedural  safeguards  are 
.^developed  to  insure  that  parental  consent  to  medication 
for  the  child  is  inforoMed  and*  without  duress.  Also,  it 
should  be  obvious  from  infra  notes  5-7  that  only  qualified 
doctors  (preferably  ^  rrot  school  employees  or  referees) 
should  label  children  as  in  need  of  behavior-modifying 
drugs. 


^  See,  e.g.,  C.K.  Connors,  et  al.,  Dextro- 
^amphetamine  Sulfate  in  Children  with  Learning  Dis- 
qrders,"  21  Archives  General  Psychiatry  182-190 
(1969);  C.K.  Connors,  "Psychological  Effects  of  Stimu-' 
lant  Drugs  in  Children  with  Minimal  Brain  Dysfunction," 
49  Pediatrics  702-708  (1972);  L.  Eisenberg,  "The  Clinical 
Use  of  Stimulant  Drugs  in  Children,"  49  Pediatrics  709-15 
(1972).  A  bibliography  of  such  articles  can  be  obtained 
from  the  Renter  for  Law  and  Education. 

^  Compare  the  following: 

"The  fact  that  these  dysfunctions 
[hyperkinetic  behavioral  disturbance]  range 
from  milcl  to  severe  and  have  ill-understood 
causes  and  qutcomes  should  not  obscure  the 
'  necessity  for  skilled  and  special  inter- 
ventions. The  majority  of  the  better  known 
diseases-from  cancer  anid  diabetes  to  hyper- 
tension—similarly have  unknown  or  multiple 
causes  and  conseqJence.  .  .  .  Yet  useful 
treatment  programs  have  been  developed  to 
alleviate  these  conditions."  Report  on  "Con- 
ference on  Stimulant  Drugs  for  Disturbe<;^ 
Scho^  Children/'  8  Inequality  in  Education 
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14,15. 

"Tht  Medical  Letter  on  Drugs  and 
Therapeutics/'  a  conservative,  non-profit 
publicatian  aimed  at  clinicians,  deicribes  the 
data  on  the  use  of  amphetamine-type  drugs 
on  children  as  "meagtr"  and  goes  on  to 
charge  that  "there  are  no  adequately  con- 
^  troliec^long'term  studies  of  the  use  of  stimu- 
4  lants  on  noninstitutionalized  hyperactive 
children  with  IQs  in  the  normal  range  who 
have  .only  mild  neurological  abnormalities. 
Vtt  it  is  in  such  children  that  the  diagnosis  of 
'minimal  brair^  dysfunction'  is  most  often 
made  and  for  whom  amphetmines  may  be 
prescribed.  .  .  ."  Divok^,  supra  note  3,  at 
10. 

^  "So  common  and  so  misleading  are  these  symp- 
toms that  some  doctoi^s  estimate  that  less  than  half  of  the 
children  jabeled  hyperactive  by  teachers  and  sent  for 
special  treatment  are  in  fact  hyperactive."  Divoky,  5£/pra 
note  3,  at  8.  „ 

The  "Conference  on  Stimulaat  Drugs,"  %upra  note  5 

at  15,  state*        ihere  irtto^ingle-di agnostic test^nd the  

diagnosis  should  be  made  by  a  specialist.  "In  diagnosing 
hyperkinetic  behavioral  disturbance,  it  is*  important  to 
note  that  similar  behavioral  symptonns  may  be  due  to 
other  illnesses  or  to  relatively  simple  causes.  Essentially 
healthy  children  may  have  difficulty  maintaining  atten-, 
tlon  apd  motor  control  because 'of  a  period  of  stress  in 
school  or  at  home.  It  is  important  to  recognize  the  child 
whose"  inattention  and  restlessness  may  be  caused  by 
j|  hunger,  poor  teaching,  overcrowded  classroonns,  or  lack  of 
^  understanding  by  teachers  or  parents.  Frustrated  adults 
reacting  to  a  child  wh9  does  not  meet  their  standards  can 
exaggerate  the  significance  of  occasional  inattention  or 
restlessness.  Above  all,  the  normal  ebullience  of^childhood 
should  not  be  confused  with  the  very  special  problems  of 
the  child  with  hyperkinetic  behavioral  disorder;." 

^  ''The  most  commonly  used  of  the  38  terms 


applied  to  a  grab-bag  set  of  symptoms  found  in  grade 
school  children  is  minimal  brain  ^sfunction 
(M6D)  .  .  .  Hyperkinesis,  the  other  most  popular  and  mis> 
used  label,  is  often  used  synonymously  with  MBD,  or  is 
described  as  the  result  of  MBD."  "And  a  new  one, 
particularly  favored  by  drug  makers  because  it  will  cover 
anything:  functional  behavior  disorder."  Divoky,  supra  ' 
note  3,  at  7.  ' 

"The  condition  commonly  called  minimal  brain  • 
dysfunction— MBD— is:  n«t  easy  to  diagnose:  Specialists 
spend  from  six  hours  to  three  days  on  the  diagnosis."  8 
Intquality  in  Bducation  at  8. 

^  CNf  Weekly  Report  (Nov  1, 1973)  (published  by 
Community  Nutrition  Institute,  1910  K.  St.,  N.W.^ 
Washington  D.  C.  20006);  Ben  F<  Feingold,  Why  Your 
Child  is  Hyperactive  (1975). 

®  See,  e,g..  The  Natibnai  Welfare  Rights  Organiza- 
tion's Fetition  of  April  2,  1971  to  the  Food  and  Drug 
Administration  "To  Withdraw  Approval  of  Methyl- 
phenidate  Hydrochloride  [Ritalin)  For  Use  in  Hyper- 
'?kinetic  Behavior  Disorders  in  Children."  Petition  denied 
in  decision  of  March  17,  1972.  . 
^         0  1Vr.X3.L;  Chapter  71 ,  S.54B. 

See  generally  the  regulations  developed  by 
H.E.W.  for  the  "Protection  of  Human  Subjects"  which 
limit  the  nature  and  methods  of  research  funded  by  the 
Department.  39  Federal  Register  18914  (May  30,  1974). 
See  also  the  proposed  supplementary  regulations  for 
children,  prisoners,  and  the  mentally  infirm.  38  Federal 
Register  31738  (November  16,  1973). 

The  use  of  behavior  modifying  drugs  raises  constitu- 
tional questions  since  "autonomy  oyer  one's  own  body, 
without  intrusion  of  drugs  which  modify  behavior— /70 
matter  how  beneficial— \s  a  matter  of  ultimate  personal 
concern."  For  possible  substantive  challenges  and  pro- 
cedural safeguards,  see  Roderick  Ireland  and  Paul 
Dimpnd,  "Drugs  and  Hyperactivity:  Process  is  Due,"  8 
Inequality  in  Bducation  19. 

-  Merle  McClung,  "Alternati\j^s  to 

Disciplinary  Exclusion  from  School," 
20  Inequality  in  Education  58,  302 
(1975). 


There  are  a  variety  of  other  pr9bleins  associated  with  the  use  of 
such  drugs,  in  addition  to  those  cited  by  McClung  above-     Some  were  noted 
by  Representative  Cornelius  Gallagher  in  opening  Congressional  hearings  on 
the  widespread  use  of  stimulants  in  school: 

.   .   .     This -use  of  amphetamines  to  calm  children  termed  hyperactive  is 
called  the  "paradoxical  effect"  and  it  is  but  one  of  the  many  paradoxes 
which  this  hearing  is  designed  to  explore.    Let  me  list,  a  few  contra- 
dictory implications. 

First,  and 'a  distressingly  obvious  paradox,  is  the  effect  of  accelerating 
this  use  of  amphetamines  on  our  extensive  national  caimpaign  against 


■33. 


328 


VIII. K. 


drug  abuse.     From  the  time  of  puberty  onward,  each  and  every  child 
is  told  that  "speed  kills".   .   .   .  Yet  this  same  child  has  learned 
that  Ritalin,  for  example,  is  the  only  thing  which  makes  him  a 
functioning  member  of  the  school  environment.   .   .  . 


Second,^  I  am  very  concerned  about  the  fact  that  the  child  who  has 

been  undergoing  dtug  therapy  becomes  a  permanent  part  of  the  child's  ^, 

school  record  [sic].   .   .  .  ' 


A4d  here  we  come^  to  what  is  perhaps  the  greatest  paradox  in  this  entire 
program.   ...     I  am  well  aware  of  the  occasional  frustrations  i^hich 
come  from  the  fact  that  children  simply  do  not  sit  quietly  and  perform 
assigned  tasks.   .   .   .   -For  childhood  is  an  exploratory  time  and  the 
great  energy  of  chiltirenTprop els  T:Tiem  into  sTtua 
frivolous  to  more  restrained  adults,  but  which  are  the  sum  and 
substance  of  the  child's  learning  experience.   .   .  . 

Obviously,  this  unstructured  passion  for  all  the  events  in  a  child's 
'  world  is  regarded  as  unruly  and  disruptive,  particularly  in  over- 
crowded classrooms.     I  fear  that  there  is  a  very  great  temptation  to 
diagnose  the  bored  but  bright  child  as  hyperactive,  prescribe  drugs, 
and  thus  dejiy  him  full  learning  during  his  most  creative  years. 
[Hearings  on  Federal  Involvement  in  the  Use  o^  Behavior  Modification 
Drugs  on  Grammar  School  Children,  before  the  Subcommi^ee  on  the  Right 
to  Privacy  of  the  House  Committee  on  Government  Operations,  91st 
Cong.,  2nd  Sess.  1  (1979);  quoted  in  Jane  E.  Jackson,  "The  Coerced 
Use  of  Ritalin  for  Behavior  Control  in  Public  Schools:  Legal 
Challenges,  10  Clearinghouse  Review  181  (July  1976).] 

Further,  the  confusion  both  in  definition  and  in  diagnosis  creates 
a  vacuum  in  which:  -  , 

[T]he  stimulant  drug  ±tself  is  used  as  a  conclusive  diagnostic  tool. 
I^  the  child  does  not  respond  favorably  to  stimulants,  he  or  she  is 
\  no,  longer  considered  hyperkinetic;  if  behavior  improves,  the  treatment 
continues.    About  one-third  to  one-half  of  the  children  tentatively 
diagnosed  as  hyperkinetic  may  be  forced  to  take  the  drug  only  to 
discover  they  do  not  benefit  from  It.     [Jane  S.  Samuels,  "Behavior 
Modification  Through  Drugs:    A  Legal  Approach  to  an  Ethical  Problem," 
in  Center  for  Law  and  "Education,  Constitutional  Rights  of  Students,  at 
344  (1976)   (Pat  Lines,  ed.).] 

The  fact  that  fox  some  students  the  drug  "works,"  however,  is  not 
necessarily  proof  of  "hyperkinesis"  either.     (Id.)     There  is  evidence  of  a 
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"placebo"  effect,  in  that  some  students  improve  even  when  taking  a  sugar 

pill.    W.  Wells,  "Drug  Control  of  School  Children:  The  Child's  Right  to 

Choose,"  46  S.Cal.L.Rev.  585,  591  (1973).     There  is  also  evidence  of 

a  "placebo"  effect  on  teachers,  who,'  ba^ed  on  their  prejudgments  about  the 

need  for  the- drug,  may  report  improvements  in  the  student's  behavior 

when  the  teacher  believes  the  student  is  taking  it,  even  though  the  student 

is  actually  taking  nothing.     Hearings ,  supra  at  343.         ^  , 

This  points  to  another  harm  —  the  student's  belief  that  his/her 
acceptability,  self-control,  etc.,  depends  upon  a  drug.     Some  children 
have  called  them  "magic  pills"  because  of  increased  popularity  after 
taking  them^    Well's,  supra,  at  559. 

There  can  also  be  serious  medical  consequences: 

The  Physicians  Desk  Reference  lists  the  possible  s^de  effects  of 
Ritalin  (methylphanidate  hydrochloride):     nervousness;  insomnia; 

hypersensitivity'  [itieluding^  an-impressiv^JJ-si^^oLsMnJ.i^^   

anorexia;  nausea;  dizziness;  palpitations;  headache;  dyskinesia; 
drowsiness;  blood  pressure  and  pulse  changes,  both  up  and  down; ^ 
tachycardia;  angina;  cardiac  arrhythmias  abdominal  pain,  and  weight 
loss  during  prolonged  therapy >     (Emphasis  indicates  symptoms  listed  as 
most  frequently  found  in  children.)    Possible  suppression  of  growth 
is  also  reported.     Physicians  Desk  Reference,  723  (30th  ed.  1976). 
[Cited  in  Jackson,  supra,  at  185] 

Furthermore,  there  have  been  no  long  range  studies  on  possible 
accumulation  of  toxic  materials  in  the  hyperkenetic  child.  While 
in  the  short  run  no  chronic  toxicity  has  appeared  iri  studies,  W. 
Wells,  at  596,  a, recent  study  has  hinted  long  term  amphetamine  use 
can  cause  death  within  five  years  for  those  suffering  fromW 
untreated  blood  disorder  called  necrotizing  angillus.   [Samuels,  supra, 
at  344.] 

Finally,  there  is  some  question  about  whether  stimulants  really  have 
a  paradoxical  effect  on  children  at  all: 

Ritalin  is  a  stimulant  similar  in  effect  to  dexedrine.  There 
has  been  a  great  deal  of  study  of  the  so-called  "paradoxical  effect" 
mentioned  by  Congressman  G'allagtier,  but  some  recent  indications  are 
that  the  effect  of  "speed"  on  children  is  not  calming  at  all. 
Small  doses  of  amphetamines  often  obtained  illegally,  help  adults 
concentrate  on  boring  tasks,  as  many  college  students  will  testify. 
This  may  be-'all  that  is  happening  to 'the  young  children  who  t^^ce 
before  they  go  to  school  each  day.     If  this  is  so,  then  it  is,  indeed, 
a  paradox.  '  [Jackson,  supra,  at  182.-]  " 


ERIC 


^■^O  330 


Legal  Theories  '  .  ,  - 

Parental  Rights  Concerning  Children's  Upbringing  ^ 

The  Due  Process  Clause  protects  parents'  liberty  interest  in  the 
upbringing  of  their  children.     The  Supreme  Court  has  recognized  that 
parents  have  the  primary  role  in  the  custody;  care,  and  nurturing  of  the 
child,  although  the  state  can  interfere  where ^the  parents'  interest  is 
outweighed  by  the  state's  own  interest  in  the  health  ahd  welfare  of  the 
child  and/jjr  its  interest  in  protecting  other  people.  Compare: 

Meyer -V.  Nebraska,  262  U.S.  390  (1923);  .  * 

Pierce  v.' Society  of  Sisters,  268  U.S.  510  (1925); 
Wiscons-in  v.  Yoder,  406  U«S.  205  (1972); 

with: 

Prince  v.  Massachusetts,  321  U.S.  158  (1944). 

For  more  extensive  discussion,  see  Jackson,  supr^,  at  183-87. 

...  ^ 

.  The  Student's  Constitutional  Rights  Regarding  Bodily  Intrusion  and 
Control  of  Mental  Processes 

Involuntary  medication  arguably  infringes  upon  three  basic  constitu- 
tional protections  concerning  the  right  to  be  left  alone  in  terms  of 
bodily  intrusions  and/or  state' acfe^mpts  to  control  someone* s  thoughts: 

First  Amendment  rights  (see  §1,  especially  §I.B.8,  "Freedom  of 
Conscience") ;  '  ^ 

Privacy  Rights  (see  §I'V.A  for  basic  principles)  ; 

Substantive  due  process  liberty  interests  in  freedom  from 

intrusions  on  physical  integrity  and  physical  security. (see 
§VIII.B,  "Corporal  Punishment  and  Similar  Abuses"). 

See  also  the  discussion.  In  §IV^.E',  "Collection  of  Student  Information 
by  the  School,"  of  -Me^iken  v,  Cressman,  364  F.  Supp.  913  (H.D.Pa.  1973), 
where  the  court  held  that  a  school  program  designed  to  identify  "poten- 
tial drug  abusers"  among  eighth  grade  students  unconstitutionally  in- 
vaded the  privacy  rights  of  students  and  parents  and,  further,  extended 
beyond  the  school's  authority  into  the  exclusive  privileges  of  parents. 

A  series  of  cases  have  held  that  abuses  concerning  forced  medication 
of  institutionalized  persons  (juveniles,  mental  patients,  the  mentally 
retarded,  etc.)  have  violated  these  rights  concerning  bodily  intrusion 
or  mind  control,  under  one  or  more  of  the  above  constitutional  provisions 
(or  through  analogous  rights  under  the  Eighth  Amendment  prohibition  of 
cruel  and  unusual  punishment,  which  itself  does  not  apply  to  public 
schools) :  . 
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•     .    Winters  v..  Miller,  446  F.2.d  65  (2nd  Cir.  1971); 

Mackey.v.  P.rocunier,  477  F.2d  877  (9th  .Cir:  1973);  v^, 
-     Knecht'v.  Gillman,  488.  F. 2d  1136  (8th  Cir.  19;^3) ; 
^  Nelson    v.  Heyne,  491  F.2d  352,  357  (7th  Cir.  1974); 
Scott  V.  Plante,  532  F.2d  939  (3rd  Cir.  3-976); 
Rogers  v.  bkin,  634  F.2d  650  (1st  Cir.  1980),  vacated  and 

remanded,           S.Ct.  J  ,  50  U.S.L.W.  4676  (6/18/82) 

(reiHanded  for  determination  of  state  law  issues)  ; 
Rennie  v.  Kline,  653  F.2d  836  (3rd  Cir. =1981); 
Welsch  V.  Likins,  373  F.Supp.  487  (D.Minn.  1974); 
Pena  v.  New  York  State  Division  of  Youth,  419  F.Supp.  203,  207 
(S.D.N.Y.  1976); 

Gary  W.'v.  Louisiana,"  437  F.Supp.  1209,  1224,  1229  (E.D.La.vl976) ; 
Davis  V.  Hubbard,  506  F.Supp.  915  (N.D.Ohio  1980). 

These  cases,'  many  of  which  also  contain  right- to-treatment  principles 
(see  §VIII.D,  "Disciplinary  Transfers"),  often  contain  detailed  medical 
and  psycKological^discussions  of  drugs.    All  recognize  a  constitutionally 
protected  interest  in,  or  a  right  to,  freedom  from  forced  medication. 
They  do,  however,  adopt  a  variety  of  conflicting  standards  as  to  when 
deprivation  of  that  right  is' justified,  and  the  law  is  obviously  in 
flux,  with  some  cases  requiring  a  clear  emergency  danger  of  physical 
harm  (e.g.  Davis)  and  others  allowing  involuntary  use  for  treatment 
reasons  in  some  circumstances  (e.g.,  Rennie).     Any ^tendency  toward 
accepting  the  latter,  however,  may  not  necessarily  be  applicable  to  ^ 
non- institutionalized  persons.     These  cases  also  often  demand  that 
any  use  o£^r  drugs  be  subjected  to  a  least-restrictive-treatment  inquiry, 
as  well  as  other  safeguards.     For  further  analysis,  see  Jackson,  supra, 
at  187-190;  Samuels,  supra,  at  345-47;  Plotkin,  "Limiting  the  Therapeutic 
Orgy:  Mental  Patients'  Right  to  Refuse  Treatment,"  72  Nw.U.L.Rev.  461 
(1977);  Rho^en, '"The  Right  to  Refuse  Psychotropic  Drugs,"  15  Harv.Civ. 

Rts.-Civ.Lib.L.Rev.  363  (1980). 

 ^  

Procedural  Rights  ^ 

Since  constitutional  rights  are  fundamental  liberties  under  the 
Due  process  Clause^  these  same  rights  require  that  no  medication  be 
imposed  without  extensive  procedural  safeguards  appropriate  to  the 
issues  involved.     See,  e.g., 

<» 

Rogers  v.  Okin,  supra; 
Scott  V.  Plante,  supra; 
Winters  v.  Miller,  supra; 
Davis  V.  Hubbard,  supra. 

The  procedural  rights  provided  under  federal  handicapped  laws,  below, 
are  relevant. 

'1 

Ultra  Vires 

School  officials  may  simply  hdve  no  authority  under  state  law  to 
get  involved  in  prescribing  such  drugs  or  requiring  students  to  t^ke  them. 
See  SVI.A  (See  also  the  discussion  of  parental  rights,  above.) 
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In  some  states,  forcing  the  ingestion  of  a  drug  may  constitute  a 
battery.     See  §VIII.B,  "Corporal  Punishment  and  .Similar  Abuses;"  and 
§VI.D,  "Tort  Actions."    But  see  "Rogers  v>  Okin,  supra ,  478  F,Supp.  at 
1383-84,  wh^ire  the  court  said  that  malpractice  concepts  wei-e^Taore  appropriate 
than  intentional  tort  concepts  when  dealing  with  physicians,  acting  in 
good  faith  in  mental  hospitals.    This  reasoning  may  not  apply,  however,  ^ 
to  non-medical  school  officials  who  involve  themselves  in  such  coercion.- 

A 

Negligence/Malpractice 

School  officials  (and  private  doctors  working  with  them)  who  involve 
themselves  in  prescribing  and  requiring  medication  can  and  should  be 
held  .to  the  same  negligence/malpractice  professional  standards  as  in  any 
other  medical  context.     See  Rogers  v.\  Okin,  suprk,  478  F.Supp.  at  1384-88; 
aitd  §VI.D,  "Tort  Actions."  V 

Circumvention  of  Special  Educaticin  Laws 

School  officials  who  recommend  or  require  that  students  take  stimul^ants 
to  deal  with  hyperactivity  are  clearly  treating  those  students  as 
"handicapped,"  as  defined  in. the  regulations  for  the  Education  for  All 
Handicapped  Children  Act  (34  C.F.R.  §300.5)  and  §504  of  th^  Rehabilitation 
Act  (34  C.F.R.  §104.3).    Under  thoaij^|lc^rff,  students'  special  needs  can 
only  be  addressed  through  individualized ^education  plans  which  are  drawn 
up  in  conformity  with  all  requirements  of  those  acts.,  including  evaluations; 
parental  notice,  involvement,  and  consent;  appropriateness;  least 
restrictive  alternative;^  and  due  process  safeguards.     See  §1X1. C. 

Consent 

<» 

Assuming  that  the  school  system  cannot  normally  meet  its  heavy 
burden  of  demonstrating  the  compelling  need  to  coerce  students  to  take 
medication,  the  focal  point  becomes  consent  —  of  the  parent  and, 
arguably,  the  student  (at  least  above  a  cettain  age).     See  Merriken 
V.  Cressman,  supra,  where  the  court  pointed  to  the  failure  to  obtain  both 
student  and  parent  consent  in  collecting  the  information  to  identify 
"potential  drug  abusers"  ,in  the  eighth  grade.     See  also  privacy  cases 
in  §IV.A.     „  \ 
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In  Merriken  v,  Cressman,  supra,  the  court  held  that  there  was  no 
"knowing,  intelligent ,  voluntary  and  aware  consent  of  parents  or  students" %  . 
(364  F.Supp.  at  922),  because  of  6uch  factors' as  the  absence  of  opportunity 
f<>r  parents  to  see  the  questionnaire  beforehand,  the  explanation  given 
to  parents  being  promotional  and  designed  tp  win  their  acquiescence, 
the  failure  to  inform  parent^  of  potential  dangers  prior  to  consent,  and 
the  presumption  of  consent  from  parents'  silence. 

^  -  * 

c  Giv^n  the  arguments  above  concerning  medication  and  special  education, 

the  school  system  would  have  to  meet  the  terms  of  ,the  Education  for 
All  Handicapped  Children  Act  regarding  notice  and,  consent  before  evaluating 
the  student  for,  or  designing  a  program  which  includes,  medication. 
34  C.F.R.  §300. 505  provides:  ' 

(a)  The  notice  under  §300.504  must  include: 

(1)  '  A  full  explanation  of  all  of  the  procedural  safeguards 
available  to  the  parents ounder  Subpart  E; 

(2)  A  description  of  the  action  proposed  or  refused  by  the 
agency,  an  explanation  of  why  the  agency  propqses  or  refuses  to  take  ,^ 

[  the  action;  and  a  description  of  any  options  the  agency  considered 

^  and  the  reasons -why  those  options  were  rejected;* 

(3)  A  description  of  each  evaluation  procedure,  test,  record,      •  ' 
or  yeport  the  agency  uses  as  a  basis  for  the  proposal  or  refusal;  and 

(4)  A  des^cription  of  any  other  factors  which  are  relevant  to 
the  agency's  proposal  or  refusal. 

(b)  The  notice  must  be: 

(1)  Written  in  language  understandable  to  the  general  public,  and 

(2)  Prdvided  in  the  native  language  of  the  parent  or  other 
mode  of  communication  used  by  the  parent,  unless  it  is  clearly  not 
feasible  to  do  so. 

(c)  '   If  the  native  langi^age  or  other  mode  of  communication  of  the 
parent  is  not  a  written  lan^age,  the  State  or  local  educational 

^  agency  shall  take  steps  to  insure: 

.   "  (1)     That  the  notice "is  translated  orally  or  by  other  means  t 

to  the  parent, in  his  or  her  native  language  or  other  mode  of 
communication;-' 

(2)  That  the  parent  understands  the  content  of  the  notice,  and 

(3)  That  there  is  written  evidence  that  the  requirements  in 
paragraph  (c)   (1)  and  (2)  of  this  section  have  been  met. 

The  fact  that  the  school  has  obtained-  informed  and  voluntary 
consent,  however,  will  not  excuse  it  from  meeting  all  the  other  requirements 
of  the, handicapped  laws  (evaluation,  individualized  education  plan, 
appropriateness,  least  restrictive  environment,  due  process  safeguards, 
etc.)  or  the  requirements  of  good  medical  'practice.     Beyond  this,  given 
that  students,  unlike ''^ome  institutionalized  persons,  are  in  the  custody  of 
their  parents  and  are  not  wards  of  the  state,  it  can  be  argued,  under  the 
parental  liberty  rights  and'  ultra  vires  principles  above,  that  such 
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medication  is  not  the ^province  of  the  school  at  all  and  school  officials 
or  school  physicians  should  nat  even  be  recommending  its  use.     See  the 
settlement  in  Benskin,  below* 

Successful  Settlement  « 

.  In  September,  1975,  students  filed  suit  against  a  school  district  in 
Cal,ifornia  for  coercing n parents  into  consenting  to  the  use  of  Ritalin. 
Plaintiffs  used  several  of  the  theories  above,  as  well  as  claims  that  the 
district  misused  Title  I '^federal  funds  in  puijchasing  ttie  drugs  and  " 
violated  state  and  federal  narcotics  laws  in  giving  students,  pills  out 
of  their  classmates'  prescriptions.     The  students  alleged  a  variety  of  , 
temporary  and  permanent  side-effects.  ^  A  settlement  agreement  was  signed 
in  the  case,  B^hskin  v.  Taft  City  School  District,  C.A.  No.  136795 
(Cal. Super. Ct. ,  Kern  County,  5/16/80)   (Clearinghouse  No.  16,431).^ 

^ 

Under  the  agreement,  defendants 'insurers,  without  admitting  any 
liability,  shall  pay  "$2X0,000  to  such  of  the  individual  namdid  plaintiffs.- 
•in  such  individual  amounts  as  hereafter  ordered  by  the  Court."  Every 
parent  in  the  district  is  ^o  receive  a  letter  stating  that  no' child  will 
be  excluded  or  otherwise  reassigned  because  of  parental  refusal  to  consent 
to  any  medication  and  that  the  decision  to  provide  medical  treatment  is 
the  parents'  alone,  in  consultation  with  their  own  physician.  School 
staff  are  €o  be  notified  that  they  shall  avoid  any  encouragement  or 
support  for  use  of  behavior-modifying  drugs  and  that  they  may  Vnot  recommend 
or  influence  a  decision  to  use  such  drugs.     The  district  is  to  notify 
parents  whose  children  receive  Ritalin  in  accordance  with  state  law  of 
governmental  determinations  that  it  may  have  "dangerous  side-effects"  ^ 
and  that  children  taking  it  skould  "have  a  complete  physical  examination, 
and  regular  follow-up  examinations  several .times  a  year."  In-service 
training  in  "i;ion-medical  jneans  of  dealing  with  behavior  or  learning  -  problems" 
shall  continue.     Scljool  physicians  I'will  screen  and  refer  but  will  not 
diagnose  or  prescribe  any  behavior-modifying  drugs."     (Other  provisions  , 
omitted.)  * 

Bibliography  ^  ^ 

Center  for  Law  and  Education,  Inequality  in  Education,  'Number  Eight, 
"Special  Reports:  Drugs,'  Discipline,  and  Disruption"  (1971). 

Lester  Grinspoon  and -Susan* Singer ,  "Amphetamines  in  the  Treatment  of 
Hyperkinetic  Children^"  43  Harvard  Educational  Review  515  (No.  4, 
November  1973). 

Schrag,  P.,  and  Divoky,  D.  ,  The  Myth  of  th'e  Hyperactive  Child;  and 
Other  Means  of  Child  Control,   (New  York:  Pantheon  Books,  197j5) . 


335 


3<i  r 


c 

VIII. K. 


Jane  S.  Samuels,  "Behavior  Modification  Through  Drugs:  A  Legal 
Approach  tp  an  Ethical  Problem,"  :|.n.  Center  for  Law  and 
Education,  Constitutional^ights  of  Students,  343-50  (1976). 

Jane  E.  Jackson,  "The' Coerced  Use  of  Ritalin  for  Behavior  Control 

in  Public  Schools:    Legal  Challenges,"  10  Clearinghouse  Review 
181  (1976). 

85^  School  Review,  No.  1  (James  J.  Bosco  and  Stanley  S.  Robin,  eds., 
, November  1976)  (entire  issue  devotqd  to  "The  Hyperactive 
'  Child -and  Stimulant  Drugs;"  most  of  the  essays  are  pro-drug 
use;  but  see  essay  by  Roger  D.  Freeman,  pp.  5-30). 

Council  for  Exceptional  Children  -  An  ERIC  Clearinghouse,  -Hyper- 
activity —  Drug  Therapy/Food' Additives/Allergies  —  A  Selective 
.    .Bibliography  (available  from  CEC,  1920  Association  Drive,  Reston, 
VA.  22091  -  Exceptional  Child  Bibliography  Series  No.  602). 

Nancy  K.  Rhoden,  "The  Right  to  Refuse  Psychotropic  Drugs," 
15  Harvard  Civ . Rts . -Civ . Lib . L . Rev .  363  (1980). 
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VIII. L, 


L.     EXCLUSION  FEOM  SCHOOL  BUS 


Exclusion  from  the  school  bus  as  a  disciplinary  measure  may.  amount 
to  exclusion  from  school  for  students  who  have  no  acqess  to  other  trans- 
portation, in  which  case  it  should  be  analyzed  in  the  ^ame  terms  as 

^other  exclusions.     See  §VIII.A.     The  most  relevant  theories  for  challenging 
the  penalty  as  substantively  inappropriate  will  likely  be  ultra  vires , 

*ecflial  protection,  or  (once  a  liberty  or 'property  interest  has  been  demon- 
strated) due  process.     (See  §VI.)    VThere  the  exclusion  does  not  prevent  the 
student  rVom  attending' school,  those  theories  may  still  apply,  but  challenges 
will  be  more,, difficult.    (See  §X.K.) 

In  Rose  v.  Nashua  Board  of  Education,'  506  F.Supp.  1366  (D.N.H.  1981) 
(on  appeal),  a  student  challenged  the  suspension  of  bus  routes  for  up  to 
five  days  because  of  vandalism,  throwing  burning  papers,  and  breaking 
window  of  passing  car  with  snowball.    Although  the  court  recognized  a 
property  interest  in  bus  transportation  created  by  state  statute  (see 
§X.K),  it  found  that  the  suspension  was  not  an  arbitrary  or  unreasonable 
denial  of  substantive  due  process.     (In  refusing  to  limit  the  school  to 
only  suspending  misbehaving  students  and  not  the  entire  bus  route,  the 
court  failed  to  take  account  of  the  principles  concerning  punishment  on 
the  basis  of  individual  guilt.     See  §VII.E.)     See  a]^so:  ^ 

Shaffer  v.  Board  of  School  Directors,  522  F.Supp.  1138  (W.D.Pa. 

1981)   (on  appeal)  (providing  bus  transportation  to  kindergarten 
in  only  one  direction  as  a  cost-saving  measure  agrbitrarily 
burdened  indigent  children's  property  interests  in  education, 
in  violation  of  -substantive  due  process,  and  dqinied  them 
^ equal  protection); 

Shrewsbury  v.  Board  of  Education,  265  S.E.2d  767  (W.Va.  1980) 

(denial  of  equal  protection  to  refuse  to  provide  bus  trans- 
portation to  certain  students  because  of  their  distance 
from  easy  access  roads). 

For  discussion  of  procedural  rights  concerning  exclusion  from  the  bus, 
including  relevant  property  interests,  see  §X.K, 
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IX.     GENF^IAL  PRINCIPLES 
VTHEN  ENTITLED  TO  DUE  PROCESS;     PROPERTY/LIBERTY  INTERESTS 


"  •   V  .  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  \   ,  ^  o 

/       .  United  States  Constitution,  Amendment  XIV. 

X  As  the  Fourteenth  Amendment  itself  indicates,  the  first  step  in 
analyzing  a  due  process  case  is  determining  whether  the  student  has 
teen  deprived  of  a  liberty  or  property  interest.     In  Goss  v,  Lopez, 
supra,  the  Supreme  Court  held  that  suspensions  of  ten  days  or  less 
^^ntitl^e  students  to  due  process  because  they  deprive  students  of 
their  property  interest  in  public  education  (an  entitlement  granted  by 
the  state)  and  their  liberty  interest  in  their  good  name,  reputation, 
honor,  or  integrity.     The  Court  also  reiterated  that,  once  a  liberty  or 
property  interest  is  at  stake,  a  student  is  entitled  to  due  process 
regardless  of  the  extent  or  severity  of  the  deprivation  —  unless  the 
deprivation  is  merely  "de  minimus"  (i,e,,  so,,  minor  as  to  be  a  mere 
trifling  matter),    A  shorty  suspension  is  not  "de  minimus,"    The  extent 
of  the  deprivation  will,i  however,  affect  the  particular  kind  of  due 
process  to  which  the  student  is  entitled  (see  §IX.B,).     These  basic 
principles,  as  well  as  other  liberty  interests  which  may  be  affected  by 
various  disciplinary  actions,  are  discussed  below, 

/ 

Property  Interests 

^*At  the  outset,  appellants  contend  that  because  there  is  jno  con- 
stitutional right  to  an  education  at  public  expense,  the  Due  Process 
Clause  does  not  protect  against  expulsions  from  the  public  school  system. 
This  position  misconceives  the  nature  of  the  issue  and  is  refuted  by 
prior  decisions.     The  Fourteenth  Amendment  forbids  the  State  to  deprive 
•  any  person  of  life,  liberty  or  property  without ^^ue  process  of  law. 
Protected  interests  in  property  are  normally  'not  created  by  the  Con- 
stitution,    Rather,  they  are  created  and  their  dimensions  are  defined' 
by  an  independent  spurce'  such  as  state  statutes  or  rules  entitling  the 
citizen  to  certain  benefits.     Board  of  Regents  v.  Roth,  408  U,S,  564, 
577  (1972),  .  '  . 

,  "k   ik  9c 

/  •  * 

''Here  on  the  basis  of  state  law,  appellees  plainly  had  legitimate 

claims  of  entitlement  to  a  public  .education,     Ohio  Rev.  Code  §§3313,48  and 


3313.64  direct  local  authorities  to  provide  a  free  education  to  all 
residents  between  six  and  21  years ^of  age,  and  a  compulsory  attendance  law 
requires  attendance  for  a  school  year  of  not  less  than  32  weeks.  Ohio 
Rev.  ^CoUe  §3321. 04i     It  is  true  that  §3313.66  of  the  code  permits  school 
-principals  to  suspend  students  for  Op  to  two  weeks;  but  suspensions  may 
not  be  imposed,  without  any  grounds  whatsoever.    All  of  the  schools  had 
their  own  rules  specifying  the  grounds  for  expulsion  or  suspension. 
Having  chosen  to  extend  the  right  to  an  education  to  people  of  appellees' 
>class  generally,  C|hio  may  not  withdraw  that  right  on  grounds  of  misconduct 
absent  fundamentally  fair  procedures  to  determine"" whether  the  misconduct 
has  occurred.    Arnett  v.  Kennedy,  supra,  at  164  (Powell,  J.,  concurring); 
171  (Wliite,  J.,  concurring  and  dissenting);  206  (Marshall,  J,     dissenting) . 

"Although  Ohio  may. not  be  constitutionally  obligated  to  establish 
and  maintain  a  public  school  system,  it  has  nevertheless  done  so  and  has 
required  its  children  to  attend.     Those  young  people  do  ifiot  'shed 
their  constitutional  rights '  at  the  schoolhouse  door.     Tinker  v.  Pes  Moines 
Communi^ty  School  District,  393  U.S.  503,  506  (1969).    /The  Fourteenth 
-Amendment,  as  now  applied  to^  the  States,  protects  the  citizen  against  the 
State  itself  and  all  of  its  creatures.   .   •  Boards  of  Education  not 
excepted.'     West  Virginia  v.  Barnette,  319  U.S.  624,  637.(1943)-  The 
authority  possessed  by  the  State  to, prescribe  and  enforce  standards  of  •  / 
conduct  in  its  schools,  although  concededly  very  broad,  must  be  exercised 
consistently  with  constitutional  safeguards.    Among  other  things,  the 
State' is  con&trained  tq  recognize  a  student's  legitimate  entitlement  to 
a  public  education  as  a  property  interest  which  is  protected  by  the  Due 
Process  Clause  and  wliich  may  not  be  taken  away  for  misconduct  without 
adherence  to  the  minimum  procedures  required  by  that  clause." 

.  Goss  V.  Lopez,  419  U.S. ^^565,  572-74  (1975). 

",   .   .A  p-erson's  int^erest  in  a  benefit  is  a  'property'  interest  for 
du<^  process  purposes  if  there  are  such  rul^s  or  mutually  explicit     "  q 
understandings  that  support  his  claim  of  entitlement  tq  the  benefit  and 
that  he  may  invoke  at  a  hearing. 

"A  written  contract  with  an  explicit  tenure  provision  clearly  is 
evidence  of  a  formal  understanding  ^at  supports  a  teacher 's  claim  of 
entitlement  to  continued  employment  \inless  sufficient ;' cause'  is  shown. 
Yet  absence  of  such  an  explior^t  contractual  prbvisio'ii  may  not  always  , 
foreclose  the  poss^ility  that  a*teacher  has  a  'property  interest  in^ 
reemployment,  „.   .   .  Explicit*  contractual  provisions  may  be  ^supplemented 
by  other  agreements  implied  ttom  'the  promisor's  words  and  conduct  in  ^' 
the  light  of  the  surrounding  circumstances.'   .   .   .And,   ' [t]he  meaning 
of  [the  promisor"*  s]  words  and  acts  is  found  by  rela^ting  them  to  the  usage 
of  the  pa^t . '   •   .  » 

•   .  We  disagr'ee  with  the  Court  of  Appeals  insofar  as  it  held  that  a 
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IX.  A. 


mere  subjective  'expectancy'  is  protected  by  procedural  due  process,  but 
we  agree  that  the  respondent  must  be  given  an  opportunity  to  prove  the 
legitimacy  of  his  claim  of  such  entitlement  in  light  of  the  policies  and 
practices  of  the  institution. ' " 

Perry  v.  Sindermann,  408  U.S.  593,  601-03  (1972). 

"...  the- Court  has  fully  ani  finally  reject^  the  wooden  distinction  ^ 
between  'rights'  and  'privileges'  that  once  seemed  to  govern  the  applied- 
ability  of  due  process  rights.     The  Court  has  also^ made  clear  that  the 
property  interests  protected  by  procedural  due  process  extend  well  beyond 
actual  ownership  of  real  estate,  chattels,  or  money." 

Board  of  Regents  v.  Roth,  408  U.S.  ^64,  571-72 

(1972). 

Liberty  Interests 

:  "The  Due  Process  Clause  also  forbids  arbitrary  deprivations  of 
liberty.     'Where  a  person's  good  name,  reputation,  honor,  or  integrity 
is  at  stake  because  of  what  the  government  is  doing  to  him,'   the  minimal 
Tequir^ements  of  the  clause  must  be  satis^fied.     Wisconsin  v.  Constantineau, 
400  U.S.  433,  437  (1971);  Board  of  Regents  v.  Roth,  supra,  at  573. 
School  authorities  here  suspended  appellees,  from  school  for  periods  of 
up  to  10  days  based  on  charges  of  misconduct.     If  sustained  and  recorded, 
those  charges  could  seriously  damage  the  students'  standing  with  their 
fellow  pupils  and  their  teachers  as  well  as  interfere  with  later  opportu- 
nities for  higher  education  and  employment.     It  is  apparent  that  the 
claimed  right  of  the  State  to  determine  unilaterally  and  without;  process 
whether  that  misconduct  has  occurred  immediately  collides  with  the  re- 
quirements of  the  Constitution*" 

Gogs  V.  Lopez,  supra,  419  U.S.  at  574-75. 

In  addition  to  the 'liberty  interest  in  reputation,  the  Supreme  Court 
has  previously  recognized  that  government  action  may  threaten  other  liberty 
interests  protected  by  due, process,  including  action  whJLch: 

(1)  abridges  an  individual's"  other  constitutional  rights,  Pelrry 
V.  Sindermarin,  408  U.S.  593,  597^(1972);  such  as  freedom  of 
association,  N.A.A:C.P.  v.  Alabama,  357  U'.S.  449,  460  (1958); 
and  privacy,  Roe^v.  Wade, '410  U.S.  113,  153  (1973)   [see  (4) 
below];  -  . 

(2)  imposes  u^)on  an  individual  "a  stigma  or  other  disability 
that  f^)reclose(s)  hi,s  freedom  to  take  advantage  of  other 
employment  opportunities,'*    Board  of  Regents  v.  Roth,  408 
U.S.  564  573^74  (1972); 

(3)  deprives  a  person  of  the  right  "to  contract,  to  engage  in  any 

of  the  common  occupations  of  life,  to  acquire  useful  knowledge," 
Roth,  408  U.S.  at  572;  Meyer  v.  Nebraska,  262  U.S.  390,  399  (1923); 
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see  Grove  v.  Ohio  /State  University.  424  F.Supp.  377,  382  (S.D.Ohio 
1976);  Cox  v.  Northern  Virginia  Transportation  Commission,  551 
F. 2d  555",  558  (4th  Cir.  1977); 

(4)  deprives  a  person  of  the  liberty  interest  in  the  "right,  of 
personal  privacy"  which  "includes  'the  interest  in' making  i 
certain  kinds  of  important  decisions ,'"  including  "personal 
decisions  'relating  to  marriage,   .   .   .  procreation,   .   .   .  con--* 
traception,   .   .   .  family  relationships,   ...  and  child  rearing 
and  education.   .   .   ;'"  Carey  v.  Population  Services  International, 
97  S.Ct.  2010,  2016  (1977);  and  cases  cited  therein; 

(5)  intrudes  "on  personal  security"  or  imposes  "bodily  restraint  and 
punishment?"  Ingraham  v.  Wright,  97  S.Ct.  1401,^^413-14.(1977). 

For  more  on  protected  interests,  see: 

Meyer  v.  Nebraska,  supra;  '  ; 

Boiling  V.  Sharpe,  347  U.S.  497,  499  (1954); 
Stanley  v.  Illinois,  405  U.S.  645'  (1972);  -  ■ 

Vitek  V.  Jones,  100  S.Ct.  1254  (1980). 

The  Supreme  Court  has  qualified  the  extent  to  which  the  liberty 
interest  in  one's  good  name  and  reputation  can  be  relied  uppn,  stating 
that  damage  to  "reputation  alone"  does  not  require  due  process  in  the 
absence  of  some  governmental  action  against  the  person  whose  reputation  ^_ 
is  being  damaged.     Paul  v.  Davis,  424  U.S.  693  (1976).-    Subsequent,  decisions, 
however,  have  applied  Paul  v.  Davis  to  find  a  due  process  liberty- interest 
at  stake  where  the  government  has  damaged  reputation  in  the  process  of 
taking  significant  action  against  a  person,  such  as  refusal  to  rehire,  _ 
dismissal  from  a  job,  or  discharge  from  the  military  --  even  when  there  is 
no  property  interest  i-n  the  job  or  military  status.  Sae: 

Codd  V.  Velger',  97  S.Ct.  882,  883-84  (1977); 

Owen  V.  City  of  Independence.  Mo.,  100  S.Ct.  1398,  1406-07  n.l3  (1980),.  ^ 

aff 'g,  560  F.2d  925,  934-37   (8th  Cir.  1977); 
Colaizzi  v.  Wdlker,  542  F.2d  969  (7th  Cir.  1976);  '  .  ' 

Huntley  v.-  C^^^ty  School  Board,  543  F.2d  979,  984-86  (2nd  Cir.  '1976); 
Cox  V.  Northern  Virginia  Transportation  Commission,  supra; 
Dennis  v.  S  &  S  Consolidated  Rural  High  School  District,  577  F.2d 

338  (5th  Cir.  1978) ; 
Larry  v.  Lawler,  605  F.2d  954,  957-59  (7th  Cir.  1978);  . 
Marrero  v.  City  of  Hialeah,  625  F.2d  499,  512-13  and  n.  17  (5th  Cir.  1980); 
Stevens  v.  Joint  School  District  No.  1,  429  F.Supp.  477.,  485-86 

(W.D.Wis.  1977). 

This  interest  comes  into  play  only  if  the  damaging  information  is  disclosed 
to  others.     Bishop  v.  Wood,  426  U.S.  341  (1976).     Further , 'where  the  only 
pr^cted  interest  at -stake  is  the  interest  in  reputation  because  of  what  the 
government  is  doing  to  the  individual,  it  may  also  be  necessary  to  allege 
that  the  .charges  are  false  in  order  to  obtain  a. hearing.     Codd  v.  Vegler, 
supra . 
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Application  to  School  Decisions  Other  Than  Suspension 


IX,A- 


The  protected  interests  which  trigger  due  process  when  a  student  is 
suspended  arguably  are  also  at  stake  in  a  large  number  of  other  school 
decisions*    This  point  was  made  by  Justice  Powell  in  his  dissent  in  Goss, 
syipra,  419  U.S.  at  597: 

\   .    •  Teachers  and  other  schbol  authorities  are  required  to 
.        make  many  decisions  that  may  have  serious  consequences  for  the  pupil. 
They  must  decide,  for  example,  how  to  grade  the  student's  work, 
whether  a  student  passes  or  fails  a  course,  whether  he  is  to  be 
.promoted,  whether  he  is  required  to  take  certain  subjects,  whether 
he  may  be  excluded  from  interscholastlc  athletics  or  othj^r  extra- 
curricular activities,  whether  he  may  be  removed  from  one  school 
and  sent  to  another,  whether  he  may  be  bused  long  distances  when 
available  schools  are  nearby,  and  whether  he  should  be  placed  in  a 
"general,",  "vocational,"  or  "college-preparatory"  track. 

In  these  and  many  similar^  situations,  claims  of  impairment  of 
pne/s  educational  entitlement  identical  in  principle  to  those 
before  the  Court  today  can  be  asserted  with  equal  or  greater  justi- 
fication.    Likewise,  in  many  of  these  situations,  the  pupil  can 
advance  the  same  types  of  speculative  and  subjective  injury  given 
critical  weight  in  this  case. 

Before  assuming  that  each  of  these  decisions  requires  the  same  due  process 
procedures  applicable  to  suspension  or  expulsion,  however,  the  reader 
should  carefully  check  the  relevant  section  ,in*  §X,  "Application  to  Specific 
Forms  of  Discipline,"  below,  , 

Right  to  Due  Process  Depends  Upon  Existence  of  Liberty/Property  Interest  — 
Not  on  the  Severity  of  the  Loss  (Unless  "D^  Minimus") 

"Appellants  proceed  to  argue  that  even  if  there  is  a  right  to  a 
public  education  protected  by  the  Due  Process  Clause  generally,  the  clause 
comes  into  play  only  when  ^he  State  subjects  a  student  to  a  'severe 
detriment  or  grievous  loss',  '  the  loss  of  10  days,  it  is  said,  is  neither 
severe  nor  -grievous  and  the  Due  Process  Clause  is  therefore  of  no  relevance. 
Appellee's  argument  is  again  refuted  by  our  prior  decisions;  for  in 
determining  'whether  due  process  requirements  apply  in  the  first  place,  we 
must  look  not  to     the  'weight'  but  to  the  nature  of  the  interest  at  stake,' 
Board  of  Regents  v.  Roth,  supra,  at  570-71*     Appellees  were  excluded  from 
school  only  temporarily,  it  is  true^  but  the  length  and  consequent, 
severity  of  a  deprivation,  while  another  factor  to  weigh  in  determining  the 
appropriate  form  of  hearing,   'is  not  decisive  of  the  basic  right'  to  a 
hearing  of  some  kind,     Fuentes  v,  Shevin,  407  U,S,  67,  86  (1972),  The 
Court's  view  has  been  that  as  long  as  a  profjerty  deprivation  is  not  de 
minimus ,  its  gravity  is  irrelevant  to  the  question  whether  account  must 
be 'taken  of  the  Due  Process  Clause,     Sniadach  v.  Family  Finance  Ccir^:),  395 
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U.S.  337,  342  (Harlan.  J.,  concurring);  Boddle  v.  Connecticut,  401  U.S.  371, 
378-379;  Board  of  Regents  v.  Roth,  supra,  p.  570  n.8.    A  10-day  suspension 
from  school  is  not  de  minimus  in  our  view  and  may  not  be  imposed  in 
complete  disregafrd  of  the' Due  Process  Clause. 

"A  short  suspension  is  of  course^  a  far  milder  deprivation  than 
expulsion.     But,    ^education  is  perhaps  the  most  important  function  of 
and  local  governments.'     Brown  v.  Board  of  Education,  347  U.S.  4i33,  493. 
(1954) ,  and  the  total  exclusion  from  the  educational  process  for  more  than  a 
trivial  period,  and  certainly, if  the  suspension  is  for  10  days,  is  a  serious 
event  in  the  life  of  the  suspended  child.    Neither  the  property  interest  in 
educational  benefits  temporarily  denied  nor  the  liberty  interest  in  reputation, 
which  is  also  implicated,  ±3  so  insubstantial  that  suspensions  may  constitu- 
tionally be  imposed  by  any  procedure  the  school  chooses,  no  matter  how  arbi- 

Goss  V.  Lopez,  supra,  419  U.-S.  at  575-76. 
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IX. B. 

B.     WHAT  KIND  OF  DUE  PROCESS:     BALANCING  TEST 


"-Once  it  is  determined  that  due  process  applies,  the  question 
remains  vhat  process  is  due." 

Morrissev  v.  Brewer.  408  U.S.  471,  481  (1972). 

Overview 

As  elaborated  in  the  quotations  and  discussion  below,  the  nature  of ^ 
the  due  process  required  will  vary,  with  the  nature  of  the  case.  Factors 
to  be  considered  are  the  seriousness  of  the  liberty  or  property  depri- 
vations, the  kind  of  procedures  that  are  most  appropriate  to  deciding  . 
the  issues  at  hand,  ani^  the  administrative  burden.     The  basic  aim  is  to 
minimize  the  risk  of  erroneous  decisions.     The  Supreme  Court  has  re- 
iterated that,  whatever  the  outcome  of  this  balancing  test,  du^  process 
requires  some  kind  of  notice  and  hearing.     The  Court  has  ^created  two 
recent  exceptions  to  that  requirement  (corporal  punishment  and  academic 
evaluation) ,  but'  has  still  continued  to  state  the  requirement  as  a 
general  rule  in  other  contexts* 


Supreme  Court  Opinions 

"[T]he  interpretation  and  application  of  the  Due  Process  Clause 
are  intensely  practical  matters  and  .   .   .  'the  very  nature  of  due  process 
negates  any  concept  of  inflexible  procedures  universally  applicable  to 
every  imaginable  situation..!     Cafeteria  Workers  v.  McElroy,  367  U.S.. 
886,  895  (1961)...  . 

"There  are  certain  bench  marks  to  guide  us,  however.  ,  Mullane  v. 
Central  Hanover  Trust  Co.,  339  U.S.  306  (1950),  a  case  often  invoked 
by  later  .opinions,  said  that  'many  controversies  have  raged  about  the 
cryptic  and  abstract  words  of  the  Due  Process  Clause  but  there  can  be 
no  doubt  that  at  a  minimum  they  require  that  deprivation  of  life, 
liberty  or  property  by  adjudication  be  preceded  by  notice  and  oppor- 
tunity for  hearing  appropriate  to  the  nature  of  the  case.'     Id^»  >  ^t  313. 
' [T]he  fundamental  requisite  of  due  process  of  law  is  the  opportunity 
to  be  heard,'  Grannis  v.  OrdeaiT,  234  U.S.  385,  394  (1914),  a  right  that 
'has  little  reality  or  worth  unless  one" is  informed  that  the  matter 
is  pending  ^and  can  choose  for  himself  whether  to  .   .   .  contest.' 
Mullane  v.  Central  Hanover  Trust  Co.,  supra,  at  314.    Armstrong  v. 
Manzo,  380  U.S.  545,  550  (1965);  Anti-Fascist  Committee  v.  McGrath,  341 
U.S.  123,  168-169  (1951)   (Frankfurter',  J.,  concurring)*.     At  the  very 
minimum,  therefore,  students  facing  suspension  and  the  consequent  inter- 
ference with  a  protected  property  interest  must  be  given  some  kind  of 
notice  and  afforded  some  kind  of  hearing.     'Parties  whose  rights  are  to 
be  affected  are  entitled  to  be  heard;  and  in  order  that  they  may  enjoy 
that  right  they  must  first  be  notified.'     Baldwin  v.  Hale,  68  U.S.  223, 
233  (1863).  ' 
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*'Yt  ^ilso  appears  from  our  cases  thc^t  the  timing    and  content  of 
J        the  notice  and  the  nature" of  the  hearing  will  depend  on  appropriate  accom- 
modatioi;i  of  the  competing  interests  involved.     Cafeteria  ^Workers  v.  McElroy, 
siipr^,  at  895;  Morrissey  v^.  Brjawej",  siipra,  at  481.     The  student's  ii;iterest 
is  to  avoid  unfair  or  mistaken  exclusion  from  the ^educational  process, 
with  all  of  its  uflfortunate  consequences.  "  The  Due  Process  Clause  will 
p  not  shield  him  from  suspensions  properly  imposed,  butf\  it  disserves  both 

his  interest  and  the  interest  of  the  State  if  his  suspension  is  in  fact 
unwarrante?d .    .       .     The  risk  of  error  is  not  at  all  trivial,  and  it 
should  be  guarded  against  if  that  may  be  done  without  prohibitive  cost 
or  interference  with  the  educational  process . " 

fioss  V.   Lopez,  419  U.S.   565,  577-80  (1975). 

^"This  ('our  t   ii'ns  i  St  erU  1 V  ius  field  tliat    some  !orm  oi  hearing  is 
rtujuired  before   \\\   individual   is  rinallv  deprived  ul   a  property 
interest.     Wolff  v.  McDonnell,  418  U.S.   539,   557-558,  94  S.Ct.  2963, 
2975-2976,  4TL.Ed.2d  935   (r974).     See,  e^g.   Phillips  v.  Commissioner 
oXJjlterriai^^  283  0.8.^  589,  596-597,   51  S,Ct.  608,  611-612, 

75L.Ed'.   128^9   (1931)  .     See  also  Dent  v.  West  Virginia,  129  U.S.  lU, 
124-125,  9S.Ct.231,   234,   32  L.  Ed  .".62'^3   (1889 )       The   'right  to  be  heard 
before  being  condemned  to  suffer  grievous  loss  of  any  kind,  even  though 
it  may  not  involve  the  stigma  and  hardships  of  a  cr.iminal  conviction, 
is  a  principle  basic  to  our  society.'     Joint  Anti-Fascist  Comm.  v. 
McChrath,   341  U.S.   123,   168,  71  S.Ct.   624",  646,  95  L.Ed.  817  (1951)- 
(Frankfurter,  J.,   concurring).     The  fundamental  requirement  of  due 
process 'is  the  opportunity  to  be  heard   'at  a  meaningful  time  and  in  a 
meaningful  manner.'     Armstrong  v.  Manzo,   380  U.S.   545,   552,  85  S.Ct. 
1187,   1191,   14  L.Ed.  2d  62   (1965)  .See  Cjrann^s^j^  O^r^d^a^    234  U.S. 
385,   394,  34  S . Ct  /  779  , .  783 ,  58  L.Ed.   1363"  (1914). 

"...  More  precisely,  our  prior  decisions  indicate  that  iden- 
tification of  the  specific  dictates  of  due  process  generally  requires 
consideration  of  three  distinct  factdrs:     First,   the  private  interest 
that  will  be  affected  by  the  official  action;  second,  the  risk  of  an 
erroneous  deprivation  of  such  interest  through  the  procedures  used, 
'        and  the  probable  value,   if  any,  of  additional  or  substitute  procedural 

safeguards;  and  finally,   the  Government's  interest,   including  the  function 
involved  and  the  fiscal  and  administrative  burdens  that  the  additional 
or  substitute  procedural  requirement  woilld  entail.     See,  e.g., 
Goldberg  v.  Kelly,   supra,   397  U.S.,  at  263-271,  90  S.Ct.,  at  1018-1022." 

Mathews^j^._^^^  424  U.S.  319,  334-35  (1976). 

Some  Form-  of  Notice  and  Hearing  ^ 

The  requijrement  that  notice  and  hearing  occur  before  a  suspen- 
sion or  other  exclusion,   except  in  emergency  situations,  is  a  holding 
of  the  Supreme  Court   in  Goss ,  supra,  419  U.S.   at  582.     In  Ingraham  y. 
Wright  ,''97  S.Ct.   1401,   1414-18  (1977)  ,   the  Court  held  that",  while 
students  subjected  to  corporal  punishment  are  entitled  to  due  process, 
this  need  not  include  a  hearing  in  that  adequate  due  process  protection 
is  provided   (in  view  of  the  alleged  "low  incidence  of  abuse"  and  "open- 
ness of  our  schools")  by  the  students'   right  to  sue  in  state  court 
,    afterwards   (e.g.,   for  assault  and  battery).     The  empirical  assumptions 
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and  legal  reasoning  of  this  decision  have  been  subjected  to  severe 
criticism  elsev/here.     See,  for  example,  Thomas  J.  Flygare,  "Ingraham 
V.  Wright:     The  Return  of  Old  Jack  Seaver,"  23  Inequality  in  Education 
29  (September  1978).     In  Board  of  Regents  v.  Horowitz,  98  S.Ct.  948 
(1978),  the  Court  held  that  university  ciismissals  for  academic,  as 
distinguished  from  disciplinary,   reasons        do  not  require  hearings 
because  other  forms  of  due  process  (assuming  due  process  is  required) 
are  sufficient  and  more  appropriate  for  academic  matters.  These 
decisions  should  have  quite  *  limited  applicability  beyond  corporal 
punishment  and  academic  decisions.     Note  that,  subsequent  to  these 
decisions,   the  Supreme  Court  has  continued  to  reaffirm  the  holdings 
^'Qss  >  Mathews,  and  Wolff,  supra,  that  due  process  requires,  at  a 
minimum,   that  people  being  deprived  of  property  or  liberty  interests 
must  be  given  opportunity  for  some  form  of  notice  and  hearing,  and  th'at  ■ 
this  notice  and  hearing  occur  before  the  deprivation  unless  a  genuine 
emergency  exists: 

Smith  V.  Organization  of  Foster  Families,  97  S.Ct.  2094,  2111-12 
(1977);  '  . 

Memphis  Light,  Gas  &Water  Division  v.  Crafty  98  S.Ct,  1554, 
'1563  (1978). 
(!gmpare;  *  ^, 

Parratt_  V.  TayJ^r,   101  S.Ct.   1908  (1981)   (where  action  which  deprives 
person  of  property  is  negligent  ratMer  than  intentional,  such 
as  where  the  state  negligently  loses  property,   a  post-deprivation 
procedure  which  provides  opportunity  for  full  compensation  is, 
sufficient;  this  exception  will  generally  not  be  relevant  to 
acts  of  school  discipline,  which  are  almost  always  intentionally 
imposed)  ^ 

In  anv  event,   the  Goss  ruling  makes  it  clear  that  hearings  are  re-' 
quired  for  disciplinary  exclusions,  and  that  such  hearings  must  pre- 
cede the  exclusion  except  where  emergency  conditions  require  that  ttie 
hearing  be  postponed  until  the  student  is  removed  to  preserve  order 
or  protect  physical  safety.     gee     §XI,A  on  prior  hearings  and  emer- 
gency suspensions. 

Argui ng  for  More  Extensive  Procedures  —  The  Mathews  v.   Eldridge  Factors 

In  deciding  upon  what  kind  of  notice  and  hearirig  is  required  (or 
what  other 'form  of  due  process  is  required  in  those  limited  situations 
where  notice  and  hearing  are  not  mandatory),   the  three  factors  listed  in 
Mathews  v.   Eldridge,   supra,  are  the  key,  particularly  in  dealing  with 
discipline  other  than  lengthy  exclusions,  where 'the  law  is  already 
fairly  well-developed. 

ITie  Private  Interests  at  Stake 

First  —  in  terms  of  the  private  interest  that  will  be  affected  — 
it  is  generally .  recognized  that  longer  exclusions,  beingr^^^ore  serious 
deprivations  of  liberty  and  property  interests,  entitle  the  student, 
to  additional  procedural  safeguards  beyond  those  mentioned  in  Goss. 
See  cases  cited  , in  §X.B,   "Long-Term  Suspension/Expulsion;"  as  well 
as  the  citations  throughout    §XT ,  "Specific  Elements," 
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In  addition  to  the  length  of  the  exclusion^  however,  there  ai;e 
other'  factors  which  may  affect  the  ptiyarte  interest  at  stake.   ,  For 
instance,  'more  serious  charges,  which  will  appear  on  the  student's 
record,  represent  a  greater  deprivation  of  liberty  interests  even 
when  the  length  of  the  exclusion  is  the  same  (e.g.,  the  difference 
between  a  three-day  suspension  for  smoking  and  a  three-day  suspension 
for  stealing  or  for  assault).  See: 

Smyth  V.  Lubbers,  398  F.Supp.   777,  796-97  (W,D,Mich.  1975)  (charge 
of  drug  possession  triggers  more  formal  procedures) ] 
^     McGhee  v.  Draper,  564  F.2d  902,  912  (10th  Cir.  1977)   (in  teacher 
discharge  case,  fact  that  "the  matters  in  question  touched 
on  morality  and  professional  capacity  and  plaintiff's 
livelihood"  affects  the  procedural  elements  required) , 

Possible  restriction  on  the  exercise  of  other  constitutional  rights  can 
also  incf^ase  the  needed-  degree  of  procedural  formality •  See 
PUSH  V.  Carey,  C.A.  Nos.  73-C-2522,  74-C-303,  Slip  Op.  at  8-9  (N-D.Ill,, 
Nov.  5,.  1975)  (Clearinghouse  No.  17,507)  (suspensions  potentially  beyond 
10  days),  rev' d  in  part  on  other  grounds  sub  nom,    Piphus  v,  Carey  545 
F.2d  30  (7th'  Cir.   1976)   (reversed  because  of  lower  court's  failttre  to 
award  damages  to  students),  rev'd  on  other  grounds,  98  S.Ct,  1042  (1978) 
(reversed  on  damages  issue) ,  where  the  court  stated  in  regard  to  a  suspen- 
sion for  refusing  to  remove  an  earring,  which  the  student  asserted  was 
a  symbol  of  black  pride.     "Additionally,  the  first  amendment  implication 
of  the  Brisco  case  also  warrants  stricter  procedural  safeguards  before 
a  suspension  can  be  imposed." 

Finally,  a  short  exclusion  or  other  punishment  ^^may  in  fact  be  a  more 
serious  deprivation  if  additional  penalties  result  —  for  instance, 
because  the  student  will  miss  a  particularly  important  event,  such  as 
an  exam  which'  cannot  be  made  up  or  an  important  extracurricular  event, 
or  because  academic  penalties,,  such  as  a  zero  for  each  day,  are  imposed 
on  suspended  students.     Jones  v.  Latexo  Independent  School  District, 
499  F.Supp.  223,  239  n.l5  (E.D.Tex.  1980).     In  Shanley  v.  Northeast 
Independent  School  District,  462  F.2d  960,  967  n.4  (5th  Cir.  1972), 
the -court  noted: 

.   .   .  the  "magnitude"  of  a  penaAty  should  be  gauged  by  . 
its  effect  upon  the  student  and  not  "simply  meted  but  by  formula. 
For  example,  a  suspension  qf  even  one  hour  could  be  quite  critical 
to  an  individual  student  if  that  hour  encompassed  a  final  exam 
that  provided  for  no  "make-up."  ^ 

Kinds  of  Procedures  Needed  to  Minimize  Mistakes 

In  assessing  the  second  factor  in  Mathews  —  "the  risk  of  an 
erroneous  deprivation  of  such  interest  throu^^the  procedures  used,  and 
the  probable  value,  if  any,  of  additional  or^ substitute  procedural  safe- 
guards" —  an  important  focus  is  the  extent  to  which  issues  are  in  dispute. 
If,  for  instance,  a  principal  tells  a  student  that  a  teacher  has  accused 
him/her  of  doing  something  and  the  student  outright  denies  it,  there  is 
probably  no  basis  for  making  a  decision  which  is  not  arliitrary  or  based 
upon  prejudgment,  and  which  thus  fulfills  the  due  process  duty  to  provide 
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meaningful  protection  against  the  risk  of  error,  without  doing  more  r-T 
bringing  in  witnesses  who  saw  the  event,  giving  both  sides  a  chanc^'  to 
question  the  other,  etc.  '  See: 

i 

Peter  Roos,  "Goss  .and  Wood:  Due  Process  and  Student  Discipline,.*' 
20  Inequality  in  Education,  42,  44  (1975); 

William  R.  Hazard,  "Goss  and  Wood:  More^and  Better  Due  Process  ^ 
Required,"  in  Anson  and  Kuriloff,  eds..  Student's  Right  to 
Due  Process:' Professional  Discretion  and  Liability  under  Goss/ 
and  Wood,  71,  73-77  89-93  (Education  Resources  Division, 
Capitol  Publications,  Inc.,  2430  Pennsylvania  Ave.,  N.W. , 
Washington,  D.C.  20037). 

McNaughton  v.  Circleville  Board  of  Educaticm,  345  N.E.2d  649,  656  • 

(Ohio  Ct.  Common  Pleas  1974) ^ (if  students  had  denied  the  accu-  \ 

sations,  more  formal  proceedings  might  have  been  required). 

(However,  see  comments  to  §111. G. 2,  "Findings:  Determination* 

of  Penalty,"  on  the  student's  right  to  an  adequate  hearing  on 

the  appropriateness  of  the  penalty  even  when  there  is  no 

dispute  as  to  the  existence  of  misconduct.) 

In  McGTiee,  supra,  564  F.2d  at  912,  the  court  stated  that  one  factor 
requiring  certain  elements  of  due  process  was  "that  the  disputed  facts 
turned  largely  on  the  word  of  individuals."    Similarly,  Hazard  notes, 
at  75, 

It  would  appear  wise  for  the  disciplinarian  ...  to  require  direct 
evidence  from  the  teacher  or  other  fechool  official  to  corroborate 
the  oral  or  written  account  of  the  student's  alleged  misconduct. 
The  common  practice  in  most  schools  is  to  reler  suspension  deci- 
sions to  the  school  principal,  although  he  or  she  is 'rarely  a 
witness  'to  the  student's  misconduct.     A  principal's  reliance  on 
a  cryptic  note  or  hurried  conversation  with  the  teacher  or  other 
staff  member  would  seem  to  be  a  risky  basis  for  even  a  short 
suspension.  , 

The  Center  for  Law  and  Education's  The  Constitutional  Rights  of  Stu- 
dents,  226  (1976),  points  out  two  other  examples  of  situations  in 
which  the  risk  of  a  wrong  decision  may  require  additional  procedures: 
"short  suspensions  involving  ^racial  altercations  where  an  abbreviated 
procedure  might  be  interpreted  by  one  faction  as  unduly  favoring  the 
other;"  and  "short  suspensions  initiated  by  a  teacher  against  whom 
students  have  lodged -'an  unresolved*  complaint  relating  to  that  teacher's 
fairness  in  dealing  with  students." 

The  Government's  Interests 

~^  7^  

In  addressing  the  third  Mathews  factor  —  "the  Government's 
interest,"    including  ^'^fiscal  and  administrative  burdens"  which  additional 
procedures  would  impose  ~  it  will  be  helpful  to  demonstrate  that  the 
particular  procedures  are  not -unworkable  and  will  not  be  used  that  often 
(or,  if  the  system  were  to  operate  more  justly  and  rely  more  on  non- 
punitive  solutions,  would  not  have  to  be 'used  that  often). 
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It  can  also  be  demonstrated  that  certain  procedures  may  in  the 
long  run  reduce  administrative  headaches  --  for  instance,  requirements 
that  notice  and  findings  be  written  or  that  the -hearing  be  recorded 
can  minimize  lengthy  disputes  about  what  happened  or  what  was  com- 
municated; parent  participation  in  Informal  hearings  may  In  the  long 
run  be  simpler  than  dealing  with  the  anger  of  parents  who  are  notified 
after  a  dedision  has  been  reached.     The  costs   to  the  state  of  unwar- 
ranted exclusion  can  also  be  described  in  terms  of  its  connection  to 
dropping  out,  vandalism  and  violeflce,  disrespect  for  and„ retaliation 
against  an  arbittary  school  order,  etc.    Moreover,  Iftdependeht  of 
administrative  or  fiscal  concerns,  the  government  has  an  Interest  in 
'keeping  students  in  school,  as  evidenced  by,  e.g.,  compulsory  atten- 
dance laws.     As  the  Supreme  Court  stated,  "[I]t  disserves  both  [the 
student's]  interest  and  the  Interest  of  the  State  if'  his  suspension  is 
m  fact  unwarranted."    Go^  v.  Lopez,  supra,  419  U.S.  at  579  (emphasis 
added).  *  ,  .  ^ 


In  any  ev4nt,  the  governmenf^ff  interest  is  only  one  of  the  three 
factors  which  must  be  balanced,  and  it  cannot  justify  procedures  .which 
fail  to  serve  the  basic  purpose  of  due  process:  "to  avoid  unfair  or  ^ 
mistaken"  decisions  and  to  "provide  a  meaningful  hedge  agalns.t  erroneous 
action."    Id.  at  5.79,  583.  "  .  . 


Analysis  of  the  three  factors  above  should  be  brought  to  each  of 
the  forms  of  discipline  discussed  In  §X,  once  it  has  been  demonstrated 
that  property  or  liberty  interests  are  at  stake. 
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A,     SUSPENSION  FOR  TEN  DAYS  OR  LESS 


Overview 

The  Supreme  Court  has  held  that  students  facing  suspension  of 
ten  days  or  less  are  entitled  to  notice  and  hearing,     Goss  v.  Lopez, 
419  U,S,  565  (1975).     The  notice  and  hearing  must  occur  prior  to  the 
suspension,  except  in  genuine  emergencies  where  the  studentfis  continued 
presence  poses  an  ongoing' danger  of  physical  .harm  to  persons  or  property 
or  of  serious  disruption  of  the  academic  process,  in  which  case  the 
hearing  must  be  held  hs  soon  as, possible  aft«r  the  suspension' begins. 
The  Court  held  that -the  required  procedures  include,  at  a  minimum, 
oral  or  written  notice ^of  the  charges,  an  explanation  of  the  evidence 
supporting  those  charges,  and  an  opportunity  for  the  student  to  present 
his/her  side  of  the  story.     There  are,  however,  certain  other  proce- 
dural rights  which  are  arguably  basic  to  .any  suspension  hearing. 
Further,  the  Court  left  open  the  possibility  that,  in  unusual  circum-  • 
stances,  more  elaborate  procedures  may  be  required.^    The  factors 
which  the  Court  has  developed  for  what  kind  of  due  process  is  warranted 
will  help  to  address  these  "unusual"  suspensions.     Using  these  factors, 
additional  procedures  may  be  called  for  when  there  are  significant  factual 
disputes  or  when  the  short  suspension  results  in  "unusual"  harm  to  the 
student.  * 

Basic  Right  to  Notice  and  Hearing 

"  •   ,   .  At  the  very  minimum,  therefore  students ' facing  suspension 
and  the  consequent  •^interf erence  with  a  protected  property  interest 
must  (be  given  some  kind  of  notice  and  afforded  some  kind  of  he'aring, 

ii  ii  ii  ii 

"      •   •  Students  facing  temporary  suspension  have  interests 
qualifying  for  protection  of  the  Due  Pifocess  Clause,  and  due  process 
requires,  in  connection  with  a^ suspension  of  10  days  or  less,  that  the 
student  be  given  oral  or  written  notice  of  the  charges  against  him 
and,  if  he  denies  them,  an  explanation  of  the  evidence  the  authorities 
have  and  an  opportunity  to' present  his  sic^e  of  the  story." 

Goss  V.  Lopeg,  419  U.S.  565,  579,  581  (1975), 

The  Court  stated  that  this  right  applies  to  any  suspension  "for  more 
than  a  trivial  period"  (Id.  at  576)  or  "of  10  days  or  less"  (581). 
According  to  Justice  Powell,   it  applies  to  any  suspension  "for  as  much 
as  a  single  day."     (Id.,  at  585  and  n.3,  Powell,  J.,  dissenting.)     See  also 

Hillman  V.  Elliot,  436  F.Supp.  812  (W.D.Va.  1977)  (three-day 

suspension  is  more  than  "de  minimus");  ^ 
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Henderson  v«  Van  Bur en  Public  Schools  Superintendent,,  C.A.  No.  7-70865 
^ (E.D.Mich.  12/29/78)   (jury  awatd  of  $100  for  a  one-day  suspension 

without  a    hearing  upheld  as  proper); 
Shanley  v.  Nor.theast  Independent  School  District,  462  F.2d  960,  967  n.4 

(3th  Cir.  1972)   (courc  discusses  the  serious  nature  ot  three-day 

suspensions). 

For  more  on  the  basic  right  to  a  hearing,  see  §IX.A  and  B. 
Prior  Hearing  —  Except  for  Emergencies 

As  a  general  rule,  the  notice  and  hearing  must  occur  before  the 
suspension  is  imposed.    Goss,  supra,  419  U.S.  at  582.  However, 

*  ■ 

Students  whose  presence  poses  a  continuing  danger  to  persons  or 
property  or  an  ongoing  threat  of  disrupting  the  academic  process 
may  be  immediately  removed  from  school.     In  such  cases,  the  neces- 
sary notice  and  rudimentary  hearing  should  follow  as  soon  as 
practicable,  as  the  District  Court  indicated.     [Id.  at  581-82.] 

0 

The  outsiiie  deadline  in  such  enter gencies  is  three  days.     Lopez  v. 
Williams.  372  F.Supp.  1279  (S.D.Ohio  1972),  af_fM_,  Goss,  supra,  419 
U.S.  at  572. 

Overreliance  on  "emergency"  suspension  has  become  one  of  the 
greatest  abuses  in  some  districts  Since  the  Goss  decision.     For  more 
on  this  issue,  see  §XI.A,  "Prior  Hearings  and  the  Emergency  Exception.^ 

Other  Rights  in  Any  Short  Suspension  Hearing  ,  . 

There  are  certain  other  rights  which  arguably  apply  to  any  sus-  _ 
pension.     They  were  alluded  to  in  Goss,  but  in  a  less  obvious  way  than 
the  rights  stated  'above.     Other  decisions  and  basic  due  process  prin- 
ciples also- indicate  that  they  are  essential  for .any  fair  hearing. 

Impartial.  Independent  Determination  of  Specific  Mlsc6nduct 

"Although  the  procedures  in  the  simple  suspension  are  relatively 
Informal  it  cannot  be  emphasized  too  strongly  that  the  entire  thrust  of 
the  mulrement  is  to  In.ur.  that  there  is  a  genuine  ^--^-^l^^^f  P^^^ 
which  is  a  'meaningful  hedge'  against  erroneous  action.-  [419  U.S.  at  5BJ.J 
This  being  the  case  it  would  seem  that  three  common  practices  of  school 
officials  are  now  implicitly  prohibited.  - 

"Flrst»"  the  person  making  the  decision  must  be  relatively  free  frqm 
bias.     Thus    minlLlly,  if  the  person  involved  lu  the  decision  to  suspend 
is  involved  in  the  alleged  incident  he  or  she  ■ 
Although  passive  observance  would  likely  not  result  ^^^^^^^^^f  "^5^^^°^,  f 
decide  the  issue,  the  court  did  note  that  observation  did  not  obviate  the 
need  to  follow  Jfoe, procedures .   [Id.  at  584.]  . 
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"Second,  no  longer  may  a  teacher  or  other  adult's  words  be  gi^en  an 
irrebutable  presumption  of  truthfulness.     In  Goss  there  was  testimony, 
alluded  to  by  Mr.  Justice  White,  by  a  principal  that  in  the  common 
suspension  a  teacher  would  tell  him  one  thing  and  a  student  another. 
When  asked  how  he  resolved  this  conflict  he  replied,   'Then  the  teacher's 
word  would  be  the  deciding  factor.'     Such  a  resolution  is  clearly  con- 
trary to  the  spirit  of  Goss  and  would  now  be  prohibited.     Indeed,  if 
the  issue  boiled  down  to  such  a  confrontation  and  could  not  be  resolved 
without  resort  to  this  impermissible  presumption,  seemingly  the  suspension 
would  move  from  a  'simple'  to  an  unusual  short-term  suspension.  (See 
Uelow.) 

»» 

"Third,  there  must  now  be  a  fact-finding  determination  which  pre- 
cedes a  determination  of  what  to  do  about  the  child.     Conmionly  these 
concerns  get  mixed  up  and  the  detertnination  of  whether  the  student  was 
guilty  of  the  act  charged  gets  lost  in  the  process.     A  determination  of 
guilt  for  a  specified  offense  based  upon  evidence  is,  under  Goss ,  a 
prerequisite  for  a  suspension.     This  prerequisite  must  be  met  before 
school  officials  can  properly  determine  if  a  suspension  or  some  other 
alternative  is  in  the  'best  interest'  of  the  child." 

Peter  Roos,  "Goss  and  Wood:  Due  Process  * 
and  Student  Discipline,"  20  Inequality 
in  Education  42,  43-44  (July  1975). 

The  basic  requirement  of  impar^tiality  ia  discussed  in  §XI.E.  The 
right  to  a  presumption  Of  innocende,  rather  tnan  a  presumption  of  guilt, 
is  discussed  in  §XI.F.7.      On  separating  the  finding  of  guilt  or  in- 
nocence from  the  later  determination  of  what  action  to  take,  see  §XI.G.l. 
The  absence  of  an  impartial  review  of  the  facts  and  a  specific  deter-  ' 
mination  of  misconduct  would  make  the  hearing  a  meaningless  charade 
rather  than  the  protectiOA  "against  unfair  or  mistaken  findings  of 
misconduct  and  ar^bitrary  exclusion  from  school"  which  the  Court  iden-r 
tifi^d  as  the  purpose  of  the  hearing.  ^(Id^*  at  581,.     See  also  580-^1 
n.9.) 

Parent's  Right  to  Due  Process 

*  '  -  ,- 

The  three- judge  lower  court  in  Goss,  after  setting  out  the  right 
to  notice  and  hearing,  and  declaring  that  these  rights  must  be  afforded 
before  the  suspension  decision  (except  in  *emergencies)',*«held  that  the 
required  notice  and  hearing  were  to  be  provided  to  the  parent  as  well 
as  the  student.     Lopez  v.  Williams,  372  F.Supp.  1279,  1299-1300,  1302 
(S-D.Ohio  1979).     While  parental  involvement  was  not  discussed  elsewhere 
in  the  Supreme  Court's  opinion,  the  Court  explicitly  cited  the  holdings 
of  the  three-judge  court,  including  this  i::equireinent ,  and  then  stated, 
"We  affimil"   Goss,  supra,  419  U..S.  at  572. 

Other  lower  courts  have  stated  that,  for  short  suspensions,  prior 
notice  with  opportunity  for  hearing  should  go  to  th^e  parent  as  well*  as 
the  student. 


Givens  v.  Poe,  346  F.Supp.  202,  209  (W.D.N.C.  ,1972>; 
•    Mills  V.  Board  of  Education,  .348  F.Supp.  866,  832  (D.D;C.  1972); 
Vail  V.  Board  of  EducationV  354  F.Supp.  592,;^  603  (D.N.H.),  remanded 

for, additgon^l  relief^. 502  F.2d  1159  (1st  Cir.  1973);  ' 
Graham  v.  Knutzefi,  362  F.Sugp.  881,  885  (D.  Neb.  1973). 

Cf;    Brown  v.  Board' of  Education  of  Tipton  County,  G.A.  No.  79~2234-M 
(W.D.Tenn.  5/3/79)  '  (Clearinghouse  ^o.  26 ,  ^964H)   (noti^ce  of  ' 

^  '  short  suspension  to  parents  must  describe  the  charges  and 

th^  procedure  for  obtaining  a  review  of  the  decision);  - 
Kraut  V.  Rachford,  51  Ill.App.3d  206,  366  N.E.2ct  497,.  503 

(Ill.App.   1977)   (student  drppped  from  enrollment  on  grounds  ^ 
of  non-residency;   speaking  of  due  process'"  generally,  court 
stated,  *  where  the  interests  c^f  a  minor  student  are  involved, 
his  parents  should  be  notified  of  the  pending  action*')  . 

Further,  some  form  of  due  process^  should  be  required  for  parents,  given 
the  Supreme  Court's  long-standing  recognition  that^' parents  have  a  liberty 
interest  in  their  children's  education  protected  by  the  Due  Process 
Clause.  •  - 

Meyer  v.  Nebraska,  262  U.S.  390,  399-400  .(1923); ' 
Pierce  v.  Spcie^iy  of  Sisters,  268  U^S.  510,  534-35'  (1925). 
See:  Sullivan  v.  Houston  Independent  School  District,  307  F.Supp. 
1328,  1343  (S.D.Tex.  1969). 

Also,. most  states  have  statues  inaking  the  parent  resp^onsible  for  the 
child's  attendance  under  compulsory  attendance  laws.     Sujilivan,  sugra, 
[py  the  same  reasoning,  parental  notice' and  hearing  would,  not  be 
required  for  students  who  are  not  minors.    Morale  v.  'Grigel,   422  F.Supp. 
988,  1003  (D.N.H.  1976). ].  i 


•'Unusual"  Circumstances  Requiring  Additional  Procedures  '   -  " 

''  :  ;r 

%  ■      '  '  '3 

"  .   .      Nor  do  we  put  ^side  the  possibility,  that  in  unusual  situ-  . 

at  ions,  although  ^involving  only  a  short  suspension;-  something  more 

than  the  rudimentary  procedures  will  be  is^equired.** 

Goss  V.  Lopez, 'supra, -^419  U..S.  at  584. 

For  the  "usual''  short  suspension,  the  Court  stated  that  "[T]hat 
there  need  be  no  delay  between  the  time  'nojtice'  is  given  and  the  time 
of  the  hearing;"  and  that,  in  such  "usual"  cases,'  the  Due  Process  Clause 
did  not  ''require,  countrywide,  that  hearings  .   .   .  must;  afford  the  student 
the  opportunity  to  secure  counsel,  to  confront  and  cross-examine  witnesses 
.supporting  the  charge  or  to  call  his  own  witnesses  to  verify  his  account 
\f  the  incident."     419  U.S.  at  582,  583'.     In  "unusual"  situations,  however 
the  right  to'  meaningful  due  process  may  require  adequate  time,  to  prepare 
and  certain  of  these  additional  rights.     The  Supreme  Court  has  Bt^ted^ 
that  the  opportunity  to  be  heard  "is  an  opportunity  which  must  be  granted 
at  a  meaningful  time  and  in  a  ineaningful  manner."    Armstrong  v.lManzo, 
85''S.Ct.  545,  '552  (1965), 


X.A. 

The  key  to  assessing  '*usual  situations"  is  "using  the  three 
factors  in  Mathews  v,  Eldrldg.e,  424  U.S.  319,  334-35  (1976),  which' 
the  Supreme  Court  has  developed  for  determining  "what  process  is  due"  — ' 
(1)  the  private  interest  at  stake;   (2)  "the  ris^  of  an  erroneous 
deprivation  of  such  interest  through  the -procedures  used,  and  the  probable 
value,  if  any,  of  additional  or  substitute  procedural  safeguards;"  and 
(3)  "the  Government's  interest,  including  the  function 'involved  and  the 
fiscal  and  administrative  burdens"  which  additional  procedures  would 
imjjose.     In  ^applying  these  factors  to  short  suspensions,,  see  also  the 
statement  in  Goss  that  "the  timing  and  content  of  the  notice  and  the 
nature  of  the  hearing  will  depend  upon  appropriate  accomodation  of  ,  ' 

the  competing  interests  involved"  (419  U.S.  at  579).     Thus,  the  bare 
minimum  requirements  stated  in  Goss  for  any  suspensiqn  hearing  should 
not  be  regarded  as  a  bar  to  additional  procedures  when  warranted  by 
this  analysis.    Application  of  the  I'lathews  factors  to.  school  discipline 
is  discussed  in  detail,  with  other  dase  citations,  in  §I.B.,  "What  Kind 
of  Due  Process."    see  al^o: 

,   '  '  *  <i 

t       ^  '  ^* 

Hillman  v.  Elliot,  436  F.Supp.  812  (D.CVa.  1977).  (after  viewing 
the  "totality  of  the  circumstances,"  court  upheld  three-day 
/•  suspension  where  student  was  afforded  three  different  hearings 

and  two  appeals,  notice  of  each  of  the  he^arings  'and  appeals 
was  sent  to  both  the  student  and  his  parents,  student  was         *  ^ 
given  the  opportunity  to  be  represented  by  counsel,  to  examine 
witnesses,  and  to ^present  evidence  and  testimony,  and, the 
student  was  allowed  to  remain  in  school  pending  the  outcome 
of  the  *  hearings) ;  *  • 

^Pegram  v.  Nelson,  469  F.Supp.  1142  (N.B.Ill.  1979)   (dpholding  ten- 
day  suspensio"^  where  both  the  student  and  his  palrent  were 
given ^informal  hearings,  access  to  written  statements,  the 
names  of  possible  witnesses,  and  the  opportunity  to. talk  to 
each  of  tljese  persons).  , 

Factual  Disputes  -  » 

Under  the  second  factor  in  Mathews ,  significant  factual  disputes 
should  trigger  additional  procedures  —  such  as  bringingt^in  other        '  ^ 
witnesses  who. saw  the  event,  giving  both  sides  a  chance  to  question  each 
other  formally,  etc,  —  for  otherwise  the  administrator  will  have  no 
real  basis  for  a  decision,  except  for  improper  reliance  on  the  presump- 
tion that  the  student-is  Always  wrong  and  the  staff  always  right. 
Ca^es  and  commentators  supporting  the  need  for  more  procedures  where 
factual  issues  are  iu  dispute  are  cited  in  §IX.B.,  in  the  subsection 
titled  "Kinds  of  Procedures^ Needed  to  Minimize  Mistakes." 

Short  Suspensions  Resulting  in  "Unusual"  Injury  tb  Studenld"s  Interests 

Cei;tain  short  suspensions,  even  when'' of  the  same  length  as  the 
"usual"  suspensions  discussed  in  Goss ,  may  nevertheless  involve  greater 
deprivations  of  property  or  liberty  interests,  thus  requiring  more 
extensive  protection  under  the  first  factor  in  Mathews  —  the  private 
interests  a t^  stake.     This  could  include,  for  example,  short  suspensions 
in  which: 
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—  the  charges  which  will  be  recorded  are  unusually  damaging  to 
the  student's  liberty  interest  in  his/her  reputation  (such  as 
criminal  or  sexual  misconduct); 

—  other  constitutional  rights,  such  as  rights  of  free  expression 
may  be  at  stake;  \  . 

, —  the  student  will  miss  a  particularly  important  event,  such  as 
'  *      an  exam  which  he/she  will  not  be  permitted  to  make  up  or  an 
important  extracurricular  event; 

—  academic  penalties  are  imposed,  such  as  grade  reductions  or 
^^zeros "  fore  each  day  of  absence. 

In  cases  where  the  student  loses  credit  for  a  course  or  a  term  . 
because  of  the  suspension  (through  grade  reductions  or  denial  of  op-  ^ 
portunity  to  make  up  exams) ,  the  suspension  should  be  trekted,  for 
due  process  purposes,  as  functionally  equivalent  to  exclusion  for  the 
entire  course  period  rather  than  for  only  a  few  days. 

Cases  and  comments  supporting  the  need  for  more  procedures  in 
the  face  of  these  additional  injuries  are  found  in§IX.B,,  in  the 
subsection  titled  "The  Private  Interest  at  Stake." 

Other  Situations 'Warranting  More  Procedures 

Using  the  Mathews  analysis,  it  can  be  argued  that  more  procedural 
protection  should  be  provided  in  two  other  situations: 

—  where  serious  issues  of  fairness  have  been  raised,  such  as 
charges  of  racial. prejudice  in  the  discipline  process; 

—  where  evidence  presented  in  the  disciplinary  hearing  ^may  be 
used  in  a  pending  juvenile  court  proceeding  with  much  more 
serious  consequences  (in  which  case  protection  of  the*  student 
might  require  the  right  to  an  attorney,  exclusion  of  improperly 
acquired  evidence,  protection  against  self-incrimination^  etc.). 

Pre-Goss  Decisions  Granting  More  Extensive  Rights 

Certain  lower  courts,  prior  to  the  ruling  in  Goss,  applied  more 
extensive  procedural  irequirements  to  exclusions  of*  less  than  ten  days, 
even  without  "unusual"  circumstances.     These  decisions  may  still  carry 
at  least  some  weight,  in  the  jurisdictions  in  which  they  were  decided, 
for  when  the  Court  in  Goss  said  it  would  stop  short  of  requiring 
"countrywide"  the  right  ^to  counsel,  confrontation,  cross-examincxuion  and 
presentation  of  witnesses  (41,9  .U,S.  at  583),  the  Court  may  have  been 
allowing  room  for  these  more  localized  decisions."    In  any  event,  these 
cases  are  .still  valid  ^or  suspensions  beyondten  days.     (Xhe  cases  are 
cited  thtoughout  §XI,     "Specific.  Elements  of  Dae  Process.'.')  Further, 
the  discussion  above  points  ta  the  need  for  some ''of  th^se  proce<^ures  in  , 
the  "unusual  situations"  to  which  the  Court  .allude?s.  ^ 
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B.     LONG-TERM  SUSPENSION/EXPULSION 


As  the  Supreme  Courts  noted  after  discussing  procedures  applicable 
to  suspensions  of  ten  days  or  less, , "Longer  suspensions  or  expulsions 
for  the  remainder  of  the  school  term,  or  permanently,  may  require  more 
formal  procedures."    Goss  v,  Lopez,  419  U.S  565,  584  (1975).  This 
is  consistent  with  the  Court's  general  analysis  in  Mathews  v.  Eldridge 
for  determining  what  procedures  are  required,  under  which  the  first 
•factor  to  be  considered  is  the  private  interest  at  stake.     424  U.S.  319, 
335  (1976).     (See  analysis  in  §IX.B.,   "What  Kind  of  Due  Process.") 
The  Court  in  Goss,  after  finding  that  a  short  suspension  is  itself  a 
serious  deprivation  of  property  and  liberty  interests,  noted,  "A  short 
suspension  is  of  course  a  far  milder  deprivation  than  expulsion."  419 
U.S.  at  576.  , 

Courts  applying  the  principles  set  forth  in  Goss  since  that  deci- 
sion have  thus  consistently  found  that  more  extensive  procedural  safe- 
guards are  required  for  exclusions  beyond  ten  days. 

Morale  v.  Grigel,   422  F.Supp.  988,  1002  (D.N.H.  1976) 

(exclusion  beyond  ten  days) ; 
M.  V.  Board  of  Education,  429  F.Supp.  288,  290  (S.D.Ill.  1977) 

(expulsion) ; 

Gonzales  v.  McEuen,  435  F.Supp.  460,  466-467  (C.D.Cal.  1977) 

(expulsion  for  remainder  of  year) ; 
Dillon  V.  Pulaski  County  Special  School  District,  468  F.Supp. 

54,  57-58  (E.D.Ark.  1978),  aff 'd,  594  F. 2d  699  (8th  Cir.  1979); 
Quintanilla  v.  Carey,  C.A.  No.  75-C-829  (N.D.Ill.,  Mar.  31,  .1975) 

(expulsion  with  opportunity  to  be  in  G.E.D.  night  program); 
PUSH  V.  Carey,  C.A.  Nos.  73-C-2522  and  74-C-303,  Slip  Op,  at  8 

(N.D.Ill.  Nov.  5,  1970),  rev'd  in  part  on  other  grounds  sub  nom* 

Piphus  V.  Carey,  545  F.2d  30  (7th  Cir'.  1976)   (reversed  because 
!      of  court's  failure  to  award  damages  to  students),  rev'd  and 

remanded  on  other  grounds,  98  S.Ct.  1042  (1978)   (reversed  court 

of  appeals  on  damages  issue)   ("suspensions  potentially  exceeded 

10  days^  triggering  the  need  for  more  formal  procedures")  ; 
Giles  V.  Redfern,  C.A.  No.   ,  Slip  Op.  at  11-12,   (N.H.Super .Ct. , 

Cheshire  County,  Jan.  18,  1977)   (Clearinghouse  No.  20,624A) 

(suspension  for  remainder  of  semester). 

The  many  decisions  prior  to  Goss  which  required  extensive  procedures 
for  exclusions  of  various  lengths  are  also  still  good  law,  at  least'  as 
applied  to  exclusions  beyond  ten  d^ys.     (These  decisions  are  cited 
throughout  §XI,    "Specific  Elements.") 

It  was  on  the  basis  of  just  such  continuity  and  consistency  that 
the  post-Goss  court  in  Morale  v.  Grigel,  supra,  422  F.Supp.  at  1002, 
referred  back  to  its  pre-Goss  decision  for  the  requirements  for  lengthy 
suspensions: 


This  court  has  already  .addressed  the  issue  of  what  process  is  due 
in  a  school  disciplinary  hearing.    Vail  v.  Board  of  Education  of 
Portsmouth  School  Dist.,  354  F.Supp.  592,  603-604  (D.N.H.  1973), 
affM  in  part,  502  F,2d  1159  ...  It  is  against  this  standard 
of  due  process  that  I  must  measure  the  process  received  by  Morale. 

For  substantive  challenges  to  suspensions  and  expulsions,  see 
§V1II.A,  "Exclusion  (Suspension,  Expulsion,  Etc.)" 


/ 


x.c. 


C.     DISCIPLINARY  TRANSFER 


"I  conclude  that  such  transfers  [lateral  transfers  from  one  non- 
disciplinary  school  to  another]  involve  protected  property  interests  of 
the  pupils  and  are  of  sufficient  significance  as  to  warrant  the  shelter 
of  due  process  protection  ....  ^ 

"In  theory  a  transfer  from  one  school  to.  another  within  the  same 
school  district  does  not  reduce  the  educational  opportunities  of  the 
transferred  pupil.    All  schools  are  intended  to  be  approximately  equal 
as  to  educational  quality  and  physical  facilities  offered  .   .   .  •  There 
is  no  inherent  right  of  the  pupil  to  attend  I  the  school  of  his  or  her 
choice,  or  the  choice  of  the  parents,  within  the  school  district. 

"  .   .   .  [A]  transfer  during  the  school  year  has,  at  le'ast  to  many 
pupils,  a  serious  adverse  impacj^^^^ipon  their  educational  progress.  The 
terminology  of  a  "disciplinary"  transfer  suggests  punishment.  Even 
though  such  transfers  may  in  certain ^specific  iftstances  be  for  the  good 
of  the  pupil  as  well  as  the  transferring  school,  it  nonetheless  bears 
the  stigma  of  punishment.  ... 

"...  A  suspension,  under  Goss,  'is  a  serious  event  in  the  life  of 
the  suspended  child.'     No  less  so  is  a  disciplinary  transfer  to  another 
school  'a  serious  event  in  the  life  the  [transferred]  chijd^'     Goss  v. 
Lopez,   [419  U.S.  565,]  at  576.    To  transfer  a  pupil  during  a  school  year 
from  a  familiar  school  to  a  strange  and  possibly  more  distant  school 
would  be  a  terrifying  experience  for  many  children  of  normal  sensibilities 
I  think  it  not  melodramatic  to  suggest  the  genuine  danger  of  physical  harm 
being  intentionally  inflicted  upon  a  transferred  pupil  who  may  be  re- 
quired to  pass  through  different  and  strange  neighborhoods  on  the  way 
to  and  from  the  transferee  school.    Any  disruption  in  a  primary  or  secon- 
dary education,  whether  by  suspension  or  involuntary  transfer,  is  a  loss 
of  educational  benefits  and  opportunities.     Realistically,  I  think  many 
if  not  most  students  would  consider  a  short  suspension  a  less  drastic 
form  of  punishment  than  an  involuntary  transfer,  especially  if  the  trans- 
feree school  was  farther  from  home  or  had  poorer  physical  or  educational 
facilities." 

Everett  v.  Marcase,  426  F.Supp.  397,  400 
(E.D.Pa.  1977). 

Several  courts  have  hejld  that  students  subject  to  disciplinary  trans- 
fers to  other  schools  are  deprived  of  significant  property  or  liberty 
interests  and  are  entitled  to  notice  and  due  process  hearings  similar  to 
those  required  for  expulsions. 

Betts  V.'  Board  of  Education,  466  F.2d  629  (7th  Cir.  1972); 

Mills  V.  Board  of  Education,  348  F.Supp.  866,  880-883  (D.D.C.  1972); 
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Jordan  v.  Sohool  District  of  City  of  Erie,  Pennsylvania,  583  F,2d 
91  (3rcf  Cir.  1978)   (modifying  and  approving  consent  decree)  ; 

Board  of  Education  v.  Scott,  C.A.  No.  176-814  (Mich.Cir.Ct . , 
Wayne  County,  Jan.  12,  1972)   (Clearinghouse  No.  7380C)j 

Quintanilla  v.  Carey,  C.A.  No.  75-C-829  (N.D.Ill.  3/3V75).  . 

When  the  new  school  does  riot  offer  the  same  regular  classroom  pro- 
gram but  is,  rather,  a  continuation  school  or  school  for  students  with 
behavior  problems,  the  impairment  of  protected  interests- warrants  the 
same  protection  as  for  expulsions.     In  Quintanilla,  a  federal  district 
court  held  that  a  formal  hearing   was  necessary,  with  an  impartial 
hearing  officer  who  may  not  be  an  administrator  from  a  student's  school ^ 
for  students  facing  expulsion,  and  went  on  to  say, 

Althbugh  defendants  have  offered  to  place  plaintiff  in  a 
G.E.D.  nigj'ht  school  program,  he  has  been  absolutely  denied  — 
without  a/hearing  —  the  right  to  obtain  a  standard  high  school 
diploma  and  the  right  to  attend  Kelvyn  Park.     Considering  the  Board's 
transfet"  policy  and  the  fundamental  differences  between  a  G.E.D. 
certificate  and  a  standard  diploma,  this  amounts  to  the  functional 
equivalent  of  an  absolute  expulsion. 

/ 

See:   Jordan,  supra  (transfer,  usually  for  limited  time,  to  special  school 
for  disruptive  students); 

Taylor  v.  Maryland  School  for  the  Blind,  409  F.Supp.  148,  152  (D. 
Md.  1976)   ("A  forced  transfer  from  an  educational  institution 
^  for  the  handicapped  to  a  custodial  one  should  be  governed  by 

the  due  process  clause") ; 

Chicago  Board  of  Education  v.  Terrile,  47  Ill.App.3d  75-  361  N.E.2d 
778  (1977)   (commitment     to  special\  school  for  truants  violated 
due  process  rights  by  abridging  liberties  of  association,  pri- 
vacy, and  movement  without  demonstrating  that  such  commitment 
both  would  meet  the  student's  need  and  was  the  least  restric- 
tive means  available). 

Compare : 

Zamora  v.  Pomeroy,  639  F.2d  662,  668-70  (10th  Cir.  1981)  (court 
relied  on  similarity  of  educational  program  and  absence  of  . 
demonstrated  academic  harm  in  ruling  that  transfer  for 
a  semester  did  not  violate  the  procedural  due  process; 
unclear  whether  court  was  ruling  that  there  was  no  entitle- 
ment to  due  process  procedures  or  that  student  was  so  entitled 
^         but  that  in  light  of  the  above  factors,  the  numerous  hearings 
he  received,  at  which  he  presented  no  evidence  to  challenge 
or  mitigate  the  charges  of  possession  of  marijuana,  were 
adequate) . 

Cf.:  Vitekv.  Jones,  100  S.Ct.  1254,  1263-64  (1980)   (right  of  prisoner.  ' 
to  due  process  when  transferred  to  a  mental  hospital  for 
involuntary  psychiatric  treatment,  in  light  of  stigmatiza- 
tion  and  mandatory  behavior  modification  program) . 
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Even  when  the  new  school  is  nominally  similar,  there  are  likely  to 
be  more  subtle  educational  differences,  and  possibly  more  burdensome 
travel,  as  well  as  loss  of  friends  and  teachers.     See  Everett  v.  Marcase, 
supra t     Also,  when  a  school  is  ready  to  contemplate  disciplinary  transfer, 
the  stigmatizing  effects  may  be  large  because  of  the  likely  seriousness 
of  the  charges  of  misconduct.  Id. 

Further,  specific  property  entitlements  may  be  found  in  state  and 
local  laws,  policies,  or  practices  mandating  attendance  at  the  student's 
regular  school.     For  instance,  a  district's  neighborhood  school  assign- 
ment plan  may  have  created  an  objectively  grounded  expectation  that  when 
a  family  resides  in  a  particular  neighborhood,  its  children  will  attend 
a  particular  school.     (Note  too  the  extent  to  which  a  neighborhood's  , 
"property  values"  are  often  tied  to  a  school's  reputation.)^     See  al-feo 
20  U.S.C.  §1701  (a):     "The  Congress  declared  it  to  *e"  the  policy  of  the  < 
United  States    that  ...   (2)  the  neighborhood  is  the  appropriate  basis 
for  determining  public  school  assignments."    Similarly,  a  property  in- 
terest in  attending  a  particular  school  may  be  created  by  a  district 
policy  under  which  students  attending  a  school  one  year  normally  will  be 
able  to  attend  it  the  next.     See  Perry  v.  Sindermann,  408  U.S.  593  (1972), 
and  the  material  on  the  creation  of  property  interests  in  §IX.A.  Cf. 
Kraut  V.  Rachford,  51  Ill.App.3d  206,  9  111. Dec.  240,  366  N.E.2d  497,  501, 
502-503  (Ill.App.  1979),  where  the  court  held  that  a  student  who  was  drop- 
ped from  enrollment  in  a  high  schools  on  grounds  of  non-tesidency  (there- 
by leaving  him  with  the  option  of  attending  in  a  different  district)  was 
deprived  of  a  property  interest  aAd  was  therefore  entitled  to  procedural 
due  procefes : 

, [T]he  term  "property"  is  broad  enough  to  offer  protection  to  an 
objective  expectancy  of  the  continuance  of  an  interest  w)iich  has 
been  initially  conferred  by  the  state.     (Perry  v.  Sinde^^mann  (1972), 
408  :y.S.  593,  92  S.Ct.  2694,  33  L.Ed. 2d  570.)    Whethej  such  an  ex- 
pectancy may  be  characterized  as  a  "legitimate  clai^-'of  entitlement" 
denoting  objectivity,  rather  than  an  "abstract  desire  or  need"  de- 
*  noting  subjectivity,  depends  on  the  statutory  t-^'rms  creating  the 
interest  as  well  as  the  rules  or  policies  by  Which  it  is  administered. 
408  U.S..  at  577,  92  S.Ct.  at  2709,  33  L.Ed. 2d 'at  561.   .   .  . 

Here,  it  cannot  be  questioned  that  the  Illinois  SchooJ.  Code 
conferred  upon  plaintiff  an  interest  in  attending  a,  school  on  a 
tuition-free  basis  and  that  the  retention  of  such  a  benefit  is  pro- 
tected by  the  requirements  'of  due  process  of  law.     The  question 
remains,  however,  whether  this  protection  is  to  be  afforded  his 
interest  in  remaining  in  H-F  [the  particulay  school]  on  a  tuition- 
free  basis.     He  had  attended  H-F  during  the  1973-74  school  year  as 
a  tuition-free  student,  although  one  of  his  freshman  enrollment 
forms  indicated  that  he  may  not  have  been  a  resident  of  its  atten- 
dance district  since  he  ;Lived  with  his  aunt  within  the  district 
rather  than  with  his  mother  who  resided  in  an  adjacent  school  dis- 
trict.  .   .   .  Under  these  circumstances,  we  believe  that  the  actions 
of  H-E  in  allowing  him^to  attend  on  a  tuition-free  basis  during  his 
freshman  year  and  further  allowing  him  to  proceed  to  final  regis- 
tration for  his  sophomore  year,  which  encompassed  a  time  period 
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during  which  his  living  conditions  remained  constant,  fostered  an 
objective  expectancy  in  his  continuation  at  H-F  on  the  same  basis  as. 
before.     (Perry;  Roth.)     ThereA^re,  we  hold  that  plaintiff  was  en- 
titled to  due  process  protectio  i  of  his  Interest  in  continuing  to 
attend  H-F  as  a  resident  studen 

Thus,  while  it  is  necessary  to \demonstrate  some  property  or  liberty 

interest  at  stake  when  the  student  is  transferred  to  another  school,  the 
absence  of  a  constitutional  right  to  attend  a  particular  school  is  not 
a  bar  to  due  process  claims.     First,  the  state-granted  entitlement  to 
education  creates  a  property  interest  (see  §IX.A) ,'  and  at  least  some 
transfers  constitute  a  significant  reduction  in  that  entitlement  when 
compared  with  the  regular  programs  to  which  students  across  the  state  or 
within  the  district  are  otherwise  enjtitled.     Second,  the  state  or  local 
system  may  have  created,  through  assignment  policies,  etc.,  a  specific 
property  interest  in  attending  a  particular  school.     Third,  even  in  the 
absence  of  a  property  interest,  a  transfer  may  deprive  a  student  of  var- 
ious liberty  interests,  such  as  restriction  of  freedom  of  association, 
feoreclosure  of  future  occupational  opportunities,  damage  to  reputation  * 
caused  by  the  transfer,  and  (for  transfer  to  certain  types  of  "special" 
schools) ,  intrusion  on  personal  privacy  or  personal  and  physical  secur- 
ity,    (See  §IX.A.  for  more  detail  on  protected  liberty  interests.)  Cf . : 

Vitek  V.  Jones,  supra,  100  S.Ct.  at  1261-62  (liberty  interest 

is  created  where,  through  law  or  official  practice,  prisoner 
is  given  justifiable  expectation  that  he  will  not  be  trans- 
ferred except  for  misbehavior  or  upon  the  occurrence  of  other 
specified  events,  and  prisoner  is  thus  entitled  to  constitu- 
tionally adequate  procedures  in  determining  that  the  conditions 
have  been  met) . 

What  Kind  of  Procedures 

In  establishing  the  particular  piyDcedures  to  which  a  student  facing 
transfer  is  entitled,  it  becomes ''important  to  stress  the  extent  of  the 
property  and  liberty  deprivations        particularly  as  compared  to  either 
a  suspension  of  from  one  to  ten  days  (which  normaMy  requires  only  informal 
notice  and  hearing)  or  a  suspension  of  more  than  ten  days  (which  entitles 
the  student  to  relatively  formal  procedures).     See  §  IX. Bon  the  factors 
for  determining  "what  kind  o^  due  process." 

Special  Education  Procedures 

For  certain  kinds  of  transfers,  procedures  mandated  by  federal  laws 
protecting  handicapped  students  may  also  be  required        either  (1)  because 
the  student  has  already  been  classified  as  "h£lndicapped"  or  referred  for 
evaluation  or  (2)  because  the  program,  while  not  so  called  by  the  school 
system,  is  really  functioning  in  disguise  as  a  special  education  program 
(e.g.,  for  students  with  "emotional  problems").     See  5VIII.D,  "Discip- 
linary Transfer,"  in  the  Substantive  Rights  portion  of  the  manual,  for 
discussion. 
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Non-Disotplinary  Transfers 

A  different  analysis  from  the  above  is  required  for  examining  the 
due  process  claims  of  a  student  who  is  transferred  as  part  of  a  general 
policy,  such  as  integration  or  charges  in  school  assignment  districts, 
rather  than  for  disciplinary  reasons.     First,  if  the  policy  is  beirtg 
carried  out  in  order  to  meet  the  requirements  of  the  Fourteenth  Amend- 
ment, either  under  court  order  or  voluntarily,  then  whatever  state- 
granted  entitlement  the  student  might  ot,herwise  have  is  necessarily  lim- 
ited by  those  constitutional  requirements.     (There" may  be  other  judicial 

or , administrative  avenues  for  challenging  court-otdered  or  voluntary 
assignment  plans,  but  these  remedies  are  quite  different  from  a  claim 
of  a  due  process  right  to  a  hearing  before  the  school  board  when  it 
draws  up  its  plan.)     Second,  even  if  the  reassignment  plan  (as  opposed 
to  an  individual  placement)  is  not  constitutionally  mandated  but  is 
undertaken  for  general  policy  reasons,  a  due  process  claim  would  likely 
be  defeated  under  the  principle  that  individuals  do  not  have  constitu- 
tional due  process  rights  to  be  heard  when  the  state  is  reaching  a 
legislative  or  lavz-making,  rather  than  an  adjudicative,  decision.  Hunter 
V.  City  of  Pittsburgh,  207  U.S.  161  (1907).     Cf.  Dawson  v.  Troxel,  561 
?j,2d  694  (Wash.App.  1977)   (procedural  due  process  was  satisfied  where, 
in  revoking  transfers  of  white  students  as  part  of  desegregation  plan, 
district  notified  students  and  provided  opportunity  for  appeal). 

V 

Nevertheless,  a  school  cannot  escape  its  due  process  obligations 
by  relabeling  a  disciplinary  transfer  as  something  else.     Thus,  in 
Everett  v.  Marcase,  supra,  426  F.Supp.  dt  400,  the  court  said. 

Even  though  such  transfers  may  in  certain  specific  instances  be 
'for  the  good  of  the  pupil  as  well  as  the  transferring  school,  it 
nonetheless  bears  the  stigma  of  punishment.     The  analogy  between  a 
transfer  for  the  good  of  the  ^upil  and  a  jail  sentence  for  a  con- 
victed felon  for  "rehabilitation"  is  not  entirely  remote. 

Similarly,  in  St.  Ann  v.  Palisi,  495  F.2d  423,  427  (5th  Cir.  1974),  the 
court  rejected  the  argument  that  transfer  of  students  because  their 
mother  struck  their  teacher  was  not  "punishment"  and  therefore  did  not 
raise  due  process  issues. 

Substantive  Challenges  to  Transfers 

See  "Substantive  Rights,"  §VIII.D,  "Disciplinary  Transfer." 
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D.     IN-SCHOOL  SUSPENSION 


St 

\ 


"This  article  has  noted  that  some  alternative  programs  may  entail 
unacceptable  behavior  control,  and  that  individual  liberties  may  be 
infringed  by  programs  designed  to  bring  behavior  into  conformity  with 
a  preconceived  norm.     Where  thes^  programs  take  the  form  of  separate 
classes,  their  very  existence  may  make  schools  and  teachers  more  willing 
to  give  up  on  a  student  within  the  regular  class  framework* ... 

"Central  to  any  alternative"  pi:ogram  should  bd  due  process  determina- 
tions, and  a  parental/student  option  for  exclusion  rather  than  the 
proposed  alternative.     At  least  as  much  due  process  should  be  provided 
pr:j.or  to  'in-school  suspension'  as  for  traditional  suspension  in  order 
to  avoid  incorrect  or  arbitrary  determinations  of  misconduct.     Some  of 
the  students  who  were  placed  in  the  small  plywood  booths  mentioned  at 
the  outset  of  this  article,  for-  example,  may  have  been  right  in  feeling 
that  they 'did  not  do  anything  wrong.     And  certainly,  .any  alternative 
which  takes  the  student  out  of  regular  classes  for  an  extended  period 
(say,  ten  days  or  more/  should  be  preceded  by  the  kind  of  formal  due 
process  required  prior  to  expulsion  from  school*" 

Merle  McClung,  "Alternatives  to  Disci- 
plinary Exclusion  from  School,"  20  Ine- 
quality in  Education  58,  68  (July  1975), 

Similar  procedures  are^  called  for  by  Hayes  Mizell,  "Designing  and 
Implementing  Effective  In-school  Alternatives  to  Suspension,"  10  Urban 
Review  (3)  213,  218-19  (1978).  Mizell  also  recommends  other  screening 
procedures  and  review  procedures  to  avoid  overuse  of  in-school  suspension* 

"In-school  suspension"  can  become  a  vehicle  for  evading  basic  due 
process  safeguards.     Thus,  it  is  important  to  argue  for  a  definition  of 
"suspension"  as  exclusion  from  the  student's  regular  program,  so  that  an 
"in-school  suspension"  is  regarded  as  a  form  of  suspension,  rather  than, 
art  alternative  to  suspension*     In  other  words,  a  decision  should  first 
be  made  that  a  student's  conduct  warrants  his/her  suspension  from  his/her 
regular  program.     Only  after  that  decision  has  been  made  should  the  student 
then  be  offered  an  in-school  suspension  as  an  alternative  to  total  exclusion. 
(See  "Substantive  Rights,"  §VIII.E,  '*In-School  Suspension,"  concerning 
consent  requirements  under  which  the  student /parent  is  free  to  reject  in-^ 
school  suspension  and  choose  full  suspension  instead . ) 

The  court  in  Mills  v.  Board  of  Education',  348'F*Supp.  866,  880 
(D.D*C.  1972)  ordered  disciplinary  hearing  procedures  .which  V7ould  seem  to 
apply  to  in-schopl  suspensions:  "suspension,  expulsion,  postponement,  inter- 
school  transfer,  or  any  other  denial  of  access  to  regular  instruction  in 
the  public  schools  to  any  child  for  more  than  two  days*"    Moreover,  the 
court  required  that  any  student  so  excluded  must  be  provided  with  "adequate 
"  alternative  educational  services  suited  to  the  child's  needs"  (iid,  at  878. 
882),  and  that  pending  the  hearing  and  notice  of  the  decision  "there  shall 
be  no  change  in  the  educational  placement  of  the  child,"  unless  there  is 
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'a  determination  ot  our,oing  threat  to  physical  well-beTng  of  persons,  in 
•which  case  the  student  must  receive  ''some  form  of  educational  assistance 
and/«or  diagnostic  examination  during  the  interim  period"  (883)  . 

The  existence  of  property  or  liberty  interests  affected  by  in- 
school  suspensioii  ~  and  the  extent  of  the  deprivation  —  will  largely 
depend  upon  three  factors: 

—  the  length  of  the  suspension; 

—  the  degree  to  which  the  program  is  similar,  at  one  end,  to 
the  student's  normal  educational  program  or,  at  the  other 
end,  to  an  exclusion  ^rom  any  meaningful  educational  program; 

•     —  the  degree  to  which  the  nature  of  the  program  involves 
deprivation  of  other  liberty  interests,  through  greater 
physical  constraint  or  confinement,  intrusions  on  personal 
privacy,  curtailing  of  association  with  other  students,  damage 
to  reputation,  etc. 

To  the  degree  that  the  in-school  suspension  should,  be  treated  as  any 
other  short  suspension,  see    §X.A.  for  applicable  procedures.     To  the 
degree  that  procedures  applicable  to  long-term  suspension  should  apply,  - 
see  §X>B.      In  assessing  additional  deprivations  of  liberty  interests 
which  are  not  present  when  the  student  is  simply  excluded  from  school, 
see   §X.C.,  "Disciplinary  Transfer."   On  property  and  liberty  interests 
generally,  see  §IX.A.    On  determining  the  applicable  form  of  due  process 
generally,  see§IX.B.  •  -  ' 

See  "Substantive  Rights,"  §VIII.E,  "In-School  Suspension," ^f or ^ 
discussion  of  substantive  challenges  to  in-school  suspensions,  including 
such  issues  as : 

—  substantive  challenges  applicable  to  any  suspension; 

—  in-school  programs  which  deprive  students  of  fundamental  liberties 
~  holding-pen  programs  which  compel  attendance  without  minimally 

adequate  education; 

—  requiring  consent  by  student  and  parent  before  placement; 

—  racial  segregation; 

—procedures  for  students  classified  as  handicapped  or  referred 
for  evaluations;  ^ 

—  special  education  programs  in  disguise. 

For  policy  materials,  see  also  §XIII.B,  "Alternatives." 

For  related  issues,  see  §X.E,  "Removal  From  Particular  Classes." 
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E.     REMOVAL  FROM  PARTICULAR  CLASSES 


Removal  from  particular  classes  can  range  from  Joss  of  a  single 
class  period  to  exclusion  from  rjfr  course;  altogether ,  and  the  procedural 
approach  will  very  accordingly*    Loss  oif  a  single  class  period,  or 
loss  of  anything  less  than  the  equivalent  of  a  full  jiay  of  school, 
might  be  regarded  as  "de  minimus,"  and  thus  subject  to  no  ^^e  process 
requirements.     (See  §IX.A),  This  might  not  be  the  case,  however,  if  the 
student  Is  sent  even  for  a  single  period  to  a  program  which  seriously 
intrudes  on  other  liberty  interests,  such  as  bodily  restraint  or 
intrusions  into  privacy.  (Id.) 

Where  the  removals  from  class  accumulate  to  the  point  that  the 
student  is  excluded  for  the  equivalent  of  one  full  day  or  more,  an 
analysis  similar  to  that  for  shoft  in-school  suspensions  is  probably 
appropriate.     (See  §X.D.). 

A  student  who  is  removed  from  an  entire  course  altogether  may 
have  rights  more  analogous  to  those  for  disciplinary  transfer.  (See 
§X.C,).    The  existence  and  extent  of  due  process  rights  would  turn  in 
part  on  the  degree  to  which  the  options  left  to  the  student  were 
significantly  reduced. 

In  Arundar  v.  DeKalb  County  School  District,  620  F.2d.  493  (5th 
Cir.  1980),  a  student. allegedly  was  denied  the  right  to  enroll  in 
certain  courses  of  study,  thereby  blocking  future  access  to  higher  ^ 
education  in  a  highly  technical  field.     The  court  held  that  the  plain- 
tiff had  not  established  a  property  Interest  because^  she  had  simply 
failed  to  allege  "auy  'independent  source  such  as  state  statutes  or 
[other]  rules'  entitling  the  plaintiff  to  the  particular  coursfe  of  study 
which  she  claims  has  been  denied  her."     (Id.  at  494.)    The  decision 
should  not,  however,  bar  due  process  claims  fgr  disciplinary  exclusions  . 
from  courses.     First,  the  student  here  was  not  excluded  from  courses 
in  which  she  was  enrolled,  but  was  only  refused  admission  to  new 
classes  (just  as  a  teacher  can  have  a  property  interest  in  his/her 
existing  job,  but  generally  not  in  a  job  for  which  s/he  has  only 
applied;  and  as  an  enrolled  university  student  is  entitled  to  a  hearing 
before  being  excluded  for  disciplinary  reasons,  but  an  applicant 
generally  has  no  hearing  rights  concerning  rejection  of  his/her  appli- 
cation).    It  may  b^  possible  to  show,  as  was  not  done  hore,  that  the 
school  has  created,  through  its  policies  and  pr^ic tildes,  adegitimate 
expectation  of  continued  enrollment  in  particular  courses.,    Further,  . 
the  court  here  did  not  address  the.  possible  e:  ■'.stence  of  liberty 
interests,  including  the  interest  in  protection .against  government 
action  which  forecloses  future  emplojnnent  opportunities.     (See  §IJ?.A.) 


There  are  also  significant  differences  between  disciplinary  and  academic 
decisions.     Finally,  note  that  the  court  held  that  the  student's  complaint 
should  be  dismissed  without  prejudice,  permitting  her  to  file  a  new  cause 
of  action^ 

At  the  other  end,  the  court  in  Jordan  v>  School  District  of  City  of 
Erie,  Pa.,  581  F'.2d  91  (3rd  Cir.  1978),  held  that  no  student  should  be 
removed  from  class  until  after  Goss-type  informal  notice  and  hearing 
procedures  were  provided  by  the  principal,  unless  the  teacher  and  the 
principal  agree  that  the  student's  presence  poses  an  ongoing  danger  of 
harm  to  persons  or  property  or  ongoing  threat  of  disruption,  in  which 
case  the  student  may  be  removed  immediately,  with  the  hearing  to  follow 
within. three  days.  > 
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EXCLUSION  FROM  EXTRACURRICULAR  ACTIVITIES 


"Extracurricular  activities  are  a  settled  part  of  schdol  life.  They 
often  override  the  regular  curriculum  in  maintaining  student  interest  in* 
school  and  are  a  vital  element  in  the  over-all  educational  program.  As  a 
result,  educators  should  carefully  consider  extracurricular  programs  and 
be  aware  of  the  legal,  issues  involved.*'  Although  there  is  divided*  opinion 
over  the  legal  relation  of  ex"tracurricular  activities  to  the  total  ^school 
program,  expulsions  from  activities  are  grievous  losses  to  students,  psy- 
chologically and  legally."  "  '  . 

Edward  L.  Winn,  III,  "Legal  Control 
of  Student  Extracurricular  Activities 
7  School  Law  Bulletin >(No .  3)  1,  10  ' 
(July  1976).  ,  , 

,6 

Once  again,  the  key  to  due  process  analysis  is  in  first  establishing 
property  or  liberty  interests  under  §I2C.A,  and  then  applying  the  factors 
in  §IX.B  for  determining  vhat  process  is  due.     Several  courts  have  held 
that  exclusion  from  extracurricular  activities  deprives  students  of  prop- 
erty or  liberty  interests,  thereby  entitling  the  students  to  due* process. 

Kelley  v.  Metropolitan  County  Board  of  Education,     293  F.Supp.  485 
491-92  (M;D.Tenn.  1968X  (high  school  athletics)!; 

Behagen  v.  Intercollegiate  Conference  of  Faculty  Representatives, 
346  F.Supp.  602^  (D.Minn.^ 1972)   (suspension  for  remainder  of' 
basketball  season -requires  extensive  not^Lce  and  ^hearing 
procedures);      "  .  ^ 

Warren  v»  National  Association  of  Secondary  Schoo]^  Principals,  37^ 
Fj^Supp.  1043  (W.D.Tex.  1^74)  (student  ^excluded  from  National 
Honor  Society  entitled  to  adequate  notice  and  fair  hearing  of 
at  least  a  somewhat  more  formal  nature  than  that  for  short 
suspensions,  before  a  truly  impartiajL  panel) ;  " 

DePrima  v.  Columbia-Green  Community  College,  392  N.Y.S.2d  348 

(N.Y.Sup.Ct. ,  'Albany  County,  1977)   (s.tudent  placed-'on  dis-^ 
ciplinary  probation,  thereby  depriving  him  of'  participation 
in  student  activities,  was  denied  due  process  where  he  was 
piot  allowed  to  confront  and  c^oss-examine  opposing  witnesses 
and  call  his  own  witnesses);  .        ^  .>  ^ 

Ector  County  Independent  School  District  v.  Hopkins,  518°S.W.2d  576 
^      (Tex .  Civ .  App .  1974 )  (holding  simij.ar  to  Warr^^n  concerning  exclu- 
sion from  honor  society;  denial  uf  ,due  process  ^also  because  of 
^  exclusion  from  another  organization  designed  to  foster  school 
spirit).  '  •        "  . 


ERIC 


X.F. 

See:  Davis  v.  Central  Dauphin  School  District  School.  Board,  466  F.Supp. 

1259  (M.D.Pa.  J.979)  (because  athletic  policies  imply  that  student  \ 
could  participate  in  high  school  athletics  unless  at  the  ^ery  ^  • 

least  the  policies  were  violated,,  the  student  arguably  had  a 
"property  interest  in  participation;  but  ^dequate  procedures  -  ^ 

were  provided  in  this  case)'; 
ABC  League  v.  Mis-itouri  State  High  School > Activities  Ass'n, 
"  530  F.  Supp.  1033,  1044,  1047  (E.D.Mo.  1981)   (Student's  "interest 

in  participating  in  interscholastic  sports  is  stibstantial  and  significant; 
rfepeal  of  exemption -from  transfer  rule  was  arbitrarv  and  capricious); 
PeU'ey  'v    Fraser,  C.A,  No.  B-76-C-14  (E.D.Ark.,  May  18,  1976) 

~  (cTii^inghouse  No:  19,518A)   (where  high  school  student  was 

removed  from  student  council  president  position  for  completing 
English  assignment^ in  language  which  teacher  found  crude,  there 
is  a  serious  due  process  question  presented")  ; 
Braes ch  v.  DePag-quale.  265  N.W.2d  842,  845  (Neb.  1978)   ("A  student  s 

interest  in  participation  in  highXschool  athletics  is  nevertheless 
a  significant  one;"  adequate  process  ^jrovided  in  this  case); 
French  v.  Cornwall, • 276  N.W.2d  216,  218  (Neb;  1979)   (similar  statement). 
Cf.:  Bre'fMen  v.  Independent  School  District,  477  F.2d  1292,  1297-99 
(8th  Cir.  1973)  (sex  discrimination  equal  protection  case; 
court  discusses  extracurricular  activities  as  integral  part  of 
education) ; 

Chabert  v.  Louisiana  High  School  Athletic  Association,  323  So. 2d 

774,  777  (La.  1975)   (where  student^ challenged  athletic  transfer       «  .    -  . 
rule,  court  rejected  the  contention  that,  Ijecause  participation 
is  a  privilege  not  a  right,  there  is  no  constitutional  issue;  ^  ^ 
■court  found  a- rational  relationship  in  this  case,  and  thus  no 
denial  of  equal  profection) .  . 

In. contrast,  some  cases  have  rejected  challenges  to  inters cholas tic  _ 
eligibility  rules- on  the  grounds' that  the  student  did  not  have  a  protected 
interest  in -participation  in  interscholastic  athletics  (although  those  \ 
which  deal  with  post-secondary  schools  may  be  distinguishable).        .  . 

Parish  v.  N.C.A.^.,-^"  506  F.2d  1028  (5th  Cir.  1975); 
Aib^ch  V.  Odle;  531  F. 2d  983  (10th  Cir.  1976); 

Hamilton  v.  Tennessee  Secondary  School  Athletic  Association,  552  F.2d 

.  -681  (6th  Cir.'  1976); . 
Colorado  Seminary  (University  of  Denver)  v.  N.C.A.A.,  570  F.2d  320 

'         (10th  Cir.  1978); 

Walsh  V.  Louisiana  High  School  Athletic  Association.  616  F.2d  152, 
7"      ISQ  f5^h  Cir.  1980),  cert,  denied,  449  U.s7ll24  (1981); 
Hebert  v.^  Veritetuolo, ■  638  F.2d  5  (1st  Cir.  1981); 

Dallam  v.  Cumberland  Valley  School  District.  391  F.Supp.  358  (M.D.Pa. 

'  1975);        '  '  - 

Kulovitz  v!  Illinois  High  School  Association,  462  F.Supp.  875 

(N.D.Ill.  1978) ;  ■ 
Williams  V.  Hamilton,  497  F.Supp.  641,  645  (D.N.H.  1980); 
Smith  V.  Critn,  240  Ga.  390,  240-5.E.2d  884  (Ga.  1977); 
N.C.A.A.  vrCillard,  352  So.  2d  1072  (Miss .' 1972)  ;  ^  . 

Sullivan  v.  University  Interscholastic  League,  599  S.W.2d  860, 

863  (Tdx. Civ. App.  1-980).  .      '  , 
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Cf.:  PeRram  v.  Nelson,  469  F.Supp.  1134,  (M.D.N. C.  1979)  (student  excluded 
from  af ter-s5chool  activities  for  remainder  of  year  for  stealing 
wallet  received  adequate  due  process,  assuming  there  was  a  * 
protected  interest  at  stajce;  court  indicated,  without  decjifling 
the  fssue,  that  there  was  no  property  interest  at  stake,  but 
^  stated  that  "total  exclusioit  from  particip*ation  in  that  part 

1  of 'the  educatipnal  process  designated  as  extracurricular^- 

activities'  for  a  leng;thy  period  of  time  could,  depending 
'  upon. the  particular  circumstances,  be  a  suf f icient  depriva- 
•  J:ion'to  implicate  due  process"  [1140 ,  .emphasis  in  original]);- 
Rutll^ge  V.  Arizona  Board  of  Regents,  6^0  F.Zd  1345^  1352-^53  - 
(9th  Cir.  1981)  (college  student  h^d  no  protected  interest 
iti  maintaining  a  particular  positiqrt  on  the  rpotball  team;, 
,  note  that  .this 'is  qiuit^  a  di'fferent  claim  then  claims  con- 
cerning disciplinary  exclusions  from  activities  for  whi-^h 
students  are  otherwise  eligible); 
Fluitfc  \v.  University  of  Nebraska,  48^  F.Supp.  1194,^1202-03 

(D.Neb.  0.980)   (court  noteg  that' factors  leading  *to  esta- 
blishment of  protected  Interest  in  high  school  athletic 
participation  may  not  be  applicable  concerning  intercollegiate 
participation) . 

Soilie  cases  have  held  that  students  received  adequate  notice  and  hearing, 
without  necessarily  deciding  whether ' there  were  property  or  liberty 
interests  at  stake  in^-the  first  place.  '  .  ^ 


Regents  of  University^ of  Minnesota  v,  N,C.A.A.,  560  F.2d  352 
X       "  ''•(8th  Cir.  1977);  .  ^ 

Pegram,^  supra;  .         •  ' 

Fluitt ,  supra; 

.     BuhlmanW.  Board  of  Education,  "436  N.Y.S,2d  192  (Sup. Ct.,  Rockland 

.  '  county,  i98l>.    .     •    .  • 

McNaughton>v,  Clrcieville  Board  of  Education,  345  N.E.2d  649,  656 
(Ohio  Common -Pleas,  1974)  (Goss-type  informalo hearing  for 
AO-day  suspension. from  athletic  "activities  sufficient  where' 
students  admitted  charges;  court  stated  that  more  may  h^ve 
been  required  if  sjiudeixts  had  denied  changes)  . 

The  Cases  holding  tha*^  there  is  no  protected  interest  seem  wrongly 
decided  and,  in  any  event,  ate  distinguishable  frbm  cases  invol.ving  exclu-  ^ 
"^.siofi  for 'Misconduct.  *  Most,  of  these  eligibility  cases  have  been  based  on 
th6  notion  that  the  property  interest  in  education,  which, the  Supreme  Court 
recognized'^ In  Goss  v.  Lopez,  419  U.S.  565  (1975X,  cannot  be  broken  down 
into  separate  components.    Dallam' v«  Cumberland  Valley  Sch<K)l  District, 
supr^,  .391  F.Supp.  at  361,  is  typical  of  -  these  cases:  ^ 

It.  is  significant  that  in  the  context  of  finding  a  property 
interest  iri  education  the  majority  ±a  Goss  spoke  in  terms  of 'a 

"total  exclusi  n  frgm  the  educational  process.*'    _JI.S.  at   

.     95  S.Gt.  at  737.     It  seems  to^us  that  the  property  interest  in 

edUucatioa  created  by  the  state  is  participation  in  the  entire  5 
process.    The  myriad  activities  which  combine  to  form  that  educa- 
tional process  cannot  be'  dissected  to  create  hundreds  of  separate 
property  rights,,  each  cognizable  under  the  Constitution. 
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^ This  appears  to  be  a  seripus  misreading  of  Goss,    First,  it  is  dif- 
ficult to  see  ^dw  suspension  for  oi^e  day  is  any  more  a  total  exclusion 
from  the  educational  process  (which  the  Court  in  Goss   never  sets  forth 
as  the  standard  anyway)  than  a  year-long  exclusion  from  a  portion  of  the 
educational  program.  .  [See  419  U.S.  at  597  (J.  Powell,  dissenting).] 

Second,  the  initial  determination  of  a  right  to  due  process  depends 
on  the  existence  of  some  protected  interest  which  may  be  impaired  by  - 
government  action,  and  not  on  the  extent  of  the  loss.  419  U.S.  at  575-76. 
Thus,  the  property  interest  in  education  is  at  sl;ake  as ^ long  as  extra- 
curricular activities  are  s^n  as  an  integral  part  of  the  educational 
process,  a  prdpos-it ion  which  has  been  established  by  cases  concerning 
student  fees,  e.g.: 

Pachetho  v.  School  District  No.  11,  No.  25912  (Colorado  Supreme,  Court, 
Dec.  3,  1973); 

Bond  V.  Public  Schools  of  Ann  Arbor  School  District,  178  N.W.2d 
484,  488,  383  Mich.  693  (1970);    \  . 
cf.    Granger  v.  Cascade  County  School  District,  499  P. 2d  780,  786 
(Mont.  1973); 

cases  concerning  the  rights  of  students  who  are  married,  pregnant,  or 
parents  to  participate  in  extracurricular  activities,  e.g.: 

.  *       Davis  V.  Meek,  344  F.Supp.  298  (N.D.Ohio  1972); 

Moran  v.  School  District  No.  7,  Yellowstone  County,  350  F.Supp.  " 

1180  (D.Mont.  1972);-  .  -      :    .  ^ 

Holt  V.  Shelton,  341  F.Supp.  821  (M^.D.Tenn.  1972); 

Johnson  v.  Board  of  Education  of 'the  Borough  of  Patilsboro,  C.A.  No. 

172-70  o(D. N.J. ,  Apr.  14,  1970)  (Clearinghouse  No.  3018); 
Other  cases  cited  in  "Substantive  Rights,"  §VII.C,  "Marriage, 
Parenthood,  and  Pregnancy;" 

cases  and  comments  generally  in  the  substantive  rights  section  on 
extracurricular  activities,  §VIII.F. 

u 

See  also:  ' 

Board  of  Education  of  the  City  of  Asburv  Park  v.  Asbury  Park  Education 
Asa'n,  145,N.J..495,  368  A. 2d  396,  401-02  (N.J.  Super. Ct.  1976) 
(enjoining  teachers  from  refusing  to  perform  extracurricular  acti- 
vities; "realistically,  the  term  extracurricular  activity  is  a 
misnomer;  it  is  not  an  'extra'  in  the  life  of.  a  student,  nor  has 
it  traditionally  been  considered  an  'extra'*  for  teachers."  Such 
activities  are  an  essential  part  of  a  child's  overall  education. 
Learning  and  self-realization  cannot  take  place  in  a  vacuum; 
rather,  they  ara.  fostered  in  an  atmosphere  of  social  interaction 
and  furthered  by'^the  development^  of  a  healthy  group  orientation") 

Third,  and  morec generally ,  the  existence  of  a  property  right  is  deter- 
mined by  looking  to  the  statutes,  regulations,  policies,  and  standard 
practices  of  the  state  and  its  agencies  (including  local  school  districts), 
which  can 'create  an  objective  expectation  of  entitlement.    These  sources 
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should  provide  help  in  deciding  whether  or  not  a  property  interest  in 
specific  components  of  the  education  program  has  been  created.     (See  §IX«A 
on  property  interests.)     It  was  on  this  basis  that  the  court  in  Davis, 
supra ,  distingui^ed  the  earlier  decision  in  the  same  district  in  Dallam, 
supra ;  #  " 

Russell  Davis  was  suspended  pu^sipnt  to  1[2(d)  of  the  Central 
Dauphin  School  District's  Athletic  Association  Policies -which  reads 
•  •       "Conduct  unl?ecoming  ari  athletgffes  determined  by  the  coach  and  princi- 
pal."   In  addition  to  l|2(d),  the  Central  Dauphin  School  District's 
Athletic  Association  Policies  set  forth'  other  conduct  which^  would 
result  in  suspension  from  interscholastic  sporfs  for  twelve  months 
e.g.  use  of  intoxicating  beverages,  quitting,  deliberate  destruction 
of  or  stealing  school  property.     The  athletic  policies  also  allow 
suspension  for  a  season  for  violation  of  specific  rules  set  up  by  ,  ^' 
the  coach  or  by  school  policy.     The  School  District's  Athletic 
Association  Policies  Imply  that  an  athlete  may  participate  in 
interscholastic  athletics  unless  he  violates  some  provisions  of 
the  policies.     The  Court  is  of  the  view  that  Davis  had  a  reasonable 
expectation  under  the  athletic  policies  tihat  he  would  be  permitted 
to  participate  in  high  school  athletics  unless  he  violated  the  pro- 
visions of  the  athletic  policies.     At  the  very  least,  then,  it  is 
arguable  thatr  Davis  had  a  property  intere'st  in  participating  in 
high  school  athletics  which  was  created  and  defined  by  an  inde- 
pendent source,  the  Antral  Dauphin  School  District's  Athletic 
Association  Policies. 

Defendants  contend  that  Davis  has  no  property  interest  in  playing 
interscholastic  basketball.     In  support  of  their  proposition,  Defe,n- 
dants  stress  two  cases  in  this  Circuit,  Moreland  v.  Western  Penn- 
sylvania   Interscholastic  Athletic  League. ^72  F. 2d  121  (3rd  Cir. 
1978)  and 'Dallam  v.  Cumberland  County  Scbjiil 'flfj^stric^    391  F.Supp. 
358  (M.DrPa.  1975).    However,  in  Moreland,  the  claim  of  a  federally 
protected  right  to  play  basketball  was  not  raised  on  appeal  and  the 
question  has  not  been  decided  by  the  Court  bf  Appeals.     In  Dallam, 
the  Court  did  not  have  before  it  a  policy  of  the  School  District 
which  implicitly  noted  the  right  to  participate  in  interscholastic 
athletics.     The  Court  concludes' that  the  cases  are  distinguishable. 

Liberty  interests  may  also  be  involved  in  extracurricular  participation, 
depending  upon  the  particular  activity:  ^ 

—  freedom  of  association  (see  "Substantive  Rights,"  §I.B.6,  "Associa- 
tion —  Student  Organ^izations")  : 

—  imposition  of  a  stigma  or  other  disability  which  forecle^es  future 
employment  opportunities'  (this  is  a  liberty  interest  dis^nct  from 
the  property  interest  above) ; 

—  damage  to  one''s  good  name,  reputation,  honor  or  integrity  as  a 
result  of  the  exclusion. 
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See  §IX.A  for  ofuller  descrir>tlon  of  possible  liberty  interests.    From  this 
peiTspective,  the  athletic  eligibility  cases  are  also  distinguishable. 
First,  since  they  all  involve  rules  concerning  residency,  transfers,  off- 
season play,  etc.,  they  are  much  less  likely  to  involve  the  satne  damage 
to  reputation  as  an  exclusion  for  misbehavior.     Second,  the  strength  of 
the  claims  concerning  freedom  of  association  are  probably  weaker  concerning 
interscholastic  athletic  participation  than  for  many  other  student  organiza- 
tions.    (As  to  the  liberty  interest  regarding  foreclosure  of  emplo:^ent 
opportunities,  the  athletic  eligibility  cases  have  generally  not  addressed 
claims  of  liberty  interests  at  all,  speaking  instead  to  property  interest 
claims  alone)  . 

In  Ector  County  Independent  School  District,  supra,  the  court 
specifically  stated  that  the  extracurricular  exclusion  from  honorary 
societies  deserved  more  due  'process  pi?6tection  than  a  s^ort  suspension, 
in  light.  9^  the  reputational  dauiage:  ^ 

We  conclude  that  the  one-day  suspension  required  no  more 
than  the  oral  notice  from  the  Assistant  Principal  concerning  the  ^ 
alleged  improper  conduct  upon  the  part  of  the  student  and  his 
determination  at  an  informal  hearing  that  she  had  in  fact 
violated  school  rules.     We  perceive  the  permanent  expulsion 
from  the  two  school  organffetions  [the  National  Honor  Society 
and  a  local  student  group  organized  to  foster  school  spirit], 
in  which  membership  apparently  resulted  from  several  years  of 
^        diligent  efforts  upon  the  part  of  Ka,r^n,  both  in  and  out  of  the 
classroom,  to  be  of  a,  more  serious  nature  in  which  due  process 
was  initially  denied.     [id-        582,  emphasis  added] 

The  court  also  noted  that  even  where  there  is  no  factual  dispute  as  to 
the  misconduct,  due  process  may  be  necessary  so  that  the  student  may 
be  heard  on  the  issue  of  wMt  discipline  is  appropriate  (id.'  at  581). 
As  indicated  by  both  Ector  County  and  Warren,  supra,  the  nature  of  the 
hearing  required  varies  with  the  situation,  and  exclusion  from  one 
event  may  call  for  different  procedures  tha^^  lengthier  restrictions. 

Some  very  brief  extracurricular  exclusions  may  be  held  so  trivial 
as  to  be  "de  minimu§."     §IX.A.     [See  Fenton  v.   Stear,  423  F.Supp.767,  772 
(W.D.Pa.  1976)   (missing  a  single,  one-day  sight-seeing  trip  is  no  more 
than  "dc  minimus").]    Nevertheless,  the  integral  nature  of  extracurricular 
activities  (see  above)  should  also  help  in  getting  past  the  "de  minimus" 
hurdle,  as  should  evidence  in  particular  cases  about,  for  instance,  the 
possible  loss  of  athletic  scholarship  or  the  psychological  harms^hich 
may  flow  from  being  excluded  from  an  activity  that  is  really  impoi^nt 
to  a  student,  particularly  as  compared  with  one-day  susperisions. 

For  substantive  challenges  to  extracurricular' exclusion,  see 
§VIII.F.  in  the  substantive  rights  portion  of  the  manual. 


G,     EXCLUSION  FROM  GRADUATION  CEREMONIES 


§VIII.G  of  the  substantive  rights  portion  of  the  manual  provides 
cases  and  comments  on  substantive  challenges  to  exclusion  from  grad- 
uation ceremonies • 

The  student's  right  to  notice  and  hearing  prior  to  any  such  excluy 
sion  will  depend' upon  a  showing  that  one  or  more  of  the  property  or 
liberty  interests  discussed  in  §IX.A  is  at  stake  and  that  the  interest 
is  not  so  trivial  as  to  be  "de  minimis."    The  form  of  any  notice  and 
hearing  should  depend  upon  the  factors  discussed  in  §IX.B.  . 

t> 

The  issue  here  is  not  whether  the  student  has  a  protected  interest 
in  his /her' diploma,  but  whether  s/he  has  a  protected  interest  in  parti- 
cipation in  the  ceremony  itself.  '  (Concerning  the  former,  see  §X.H, 
/'Procedural  Rights  for  Grading,  Diploma  Denial,  and- Other  'Academic' 
Decisions.") 

The  argument  is  that  the  local  school  system  has,  through  its  poli- 
cies and  practices,  established  an  objective  expectation  that  students 
meeting  the  requirements  for  graduation  will  be  allowed  to  participate 
iti  the  ceremony,  and  that  this  entitlement  is  more  than  trivial.  It 
may  be  helpful  to'  compare  the  importance  of  the  ceremony  with  the  impor- 
tance of  one  day  of  school,  which  under  Goss  v.  Lopez »  419  U.S.  565  (1975), 
is  more  than  "de  minimus."  See: 

Clark  V.  Board  of  Education,  51  Ohio  Misc.  71,  367  N.E.2d  69, 

74  (Ohio  Common  Pleas,  1977)  (Fourteenth  Amendment,  including 
equal  protection  and  personal  privileges,  protects  rights  of 
senior  activities,  includiillg  graduation,  ceremonie^; 
.    Castillo  V.  South  Conejos  School  District,  RE-10,  C.A.  I^.  79-CV-16 
(Colo.Dist.Ct. ,  Conejos  County,  4/18/79)'  (same).  \ 

But  see:  i 

Fowler  v.  Williamson,  448  F.Supp.  497  (W.D.N. C.  1978)  (no  |iberty.  or 
property  interests  in  participation  in  graduation  cerfemonies, 
although  court  recognizes  property  interest  in  the  diploma 
itself). 
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H,     PROCEDURAL  RIGHTS  FOR  GRADING,  DIPLOMA  DENIAL,  AND 
OTHER  "ACADEMIC"  DECISIONS 


In  Board  of  Curators  v,  Horowitz,  98  S.Ct.  948  (1978),  a  student 
who  was  dismissed  from  medical  school  alleged  a  denial  of  due  process. 
She  did  not  allege  deprivation  of  a  property  interest,  and  the  Courc 
held> that  it  need  not  decide  on  her  claim  of  a  liberty  interest  (based 
on  foreclosed  opportunities  to  continue  in  medicine)  since  the  Court 
declared,  98  S.Ct.  at  952: 

Assuming  the  existence  of  a  liberty  or  property  interest,  respon- * 
dent  has  been  awarded  at  least  as  much  due  process  as  the  Fourteenth 
Amendment  requires.    The  School  fully  informed  respondent  of  the 
faculty's  dissatisfaction  with  her  clinical  progress  and  the  danger 
that  this  posed  to  timely  graduation  and  continued  enrollment.  The 
ultimate  decision  to  dismiss  respondent  was  careful  and  deliberate. 
These  procedures  were  sufficient  under  the  Due  Process  Clause  of  the 
Fourteenth  Amendment.    We  agree  with  the  District  Court  that  respon- 
dent fi  ' 

"was  afforded  full  procedural  due  process  by  the  [school].  In 
fact,  the  court  is  of  the,  opinion,  and  so  finds,  that  the 
school  went  beyond  [constitutionally  required]  procedural  due 
process  by  affording  [respondent]  the  opportunity  to  be  ex- 
amined by  seven  independent'  physicians  in  order  to  he<  absol- 
utely certain  that  their  grading  of  the  [respondent]  in  her 
medical  skills  was  correct." 

The  Court  went  on  to  state  that  notice  and  hearing  requirements  for  dis- 
ciplinary actions  are  generally  not  appropriate  for  dismissals  "for 
pure  academic  reasons"  (98  S.Ct.  at  955  n.6)  because  an  academic  judgment 
."is  by  its  nature  more  subjective  and  evaluative  than  the  typical  fac-. 
tual  questions  presented  in  the  average  disciplinary  decision,"  and  be-  i 
cause  courts  are  generally  ill-equipped  to  review  academic  judgments.  \/ 
(Id.  at  955). 

Several  post-Horowitz  decisions  have  held  that  particular  procedures 
used  in  making  academic  deciisions  were  sufficient  to  meet  whatever  due 
process  requirements  may  be  applicable.     See,  e.g.  : 

Miller  v.  .Hamline  University  School  of  Law,  601  F.2d  970  (8th  Cir. 
1979); 

Hubbard  v.  John  Tyler  Community  College,  455  F.Supp.  753  (E.D.Va. 
.  1978); 

Watson  V.  University  of  South  Alabama  College  of  Medicine,  463 
F.Supp.  720  (S.D.Ala.  1979); 
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Valadez  v.  Graham,  474  F.Supp.  149  (M.D.Fla.  1979); 

Bleicker  v.  Board  of  Trustees.  485  F.Supp.  1381  (S.D.Ohio  1980). 

Compare: 

Debra  P.  v.  Turlington-,  infra. 

While  purely  academic  decisions  thus  no  longer  require  disciplinary- 
tvpe  notice  and  hearing,  lower  court  decisions  and  standard  due  process 
analysis  nevertheless  make  it  reasonably  clear  that  many  purely  academic 
decisions  do  involve  significant  due  process  interests  which  must  be 
protected  by  other  appropriate  procedures.     First,  the  student  s  propertjr 
entitlement  to  education  is  as  affected  by  an  academic  dismissal  (or 
diploma  denial)  as  by  a  disciplii^ary  dismissal.    Many  lower  courts  have 
found  property  interests,  and  nothing  in  Horowitz  undermines  their  hold- 
ings on  that  point.    See,  e.g.: 

Navato  v.  Sletten,  560  F.2d  340,  343  (8th  Cir.  1977); 

R^^.  .Pennsylvania  State  University,  445  F.Supp.  147,  152  (M.D.Pa. 

 1978)   ("A  student  has  a  reasonable  expectation  based  on  state- 
ments of  policy  by  Penn  State  and  thd  experience  of  former  stu- 
dents that  if  he  performs  the  required  work  in  a  satisfactory 
manner  and  pays  his  fees  he  will  receive  the  degree  he  seeks. 
.     Pursuant  to  state  law,  Ross  as  a  graduate  student  had  a  prop- 
erty interest  in  the  continuatio^  of  his  course  of  study  ); 
■      n.hr.  P.^.  Turlington,  474  F.Supp.  244,  265-67  <M  D.Fla.  1979) 

 ^fFTilTT^livi^t  part,  644  F.2d  397,  403-06  (5th  Cir.  1981) 

'(diMaForhiiTlchool  diploma  because  of  failure  on  functional 
literacy  test"  which  was  instituted  only  after  students  had 
reached  high  school  level  implicated  students'  "P^'P^^ty  right 
in  graduati^.n  with  a  standard  diploma  if  they  have  fulfilled 
the  present  requirements  for  graduation  exclusive,  of; the  [test J 
as  well  as  their  "liberty  interest  in  being  free  of  the  adverse 
stigma  associated  with  the  certificate  of  completion  (given 
to  students  who  had  completed  all  courses  but  did  not  pass  the 
te^t);  the  implementation  schedule  for  the  test  denied  due 
process  because  it  provided  inadequate  notice,  particularly 
since  the  skills  which  were  measured  should  have  been  taught 
in  the  'early  -grades;  Horowitz  distinguished  in /Light  of  the 
extended  notice  and  review  procedures  used  i-nthe  latter  case, 
as  well  as  the  differences  between  graduate  education  and 
-      secondary  education;  the  appeals  court's  formulation  was  that 
the  state's  establishment  of  free,  compulsory  education  created 
a  mutual  expectation,  rising  to  the  level  of  a  property  interest, 
that  a  student  who  attends  and  passes  the  required  courses  will 
receive  a  diploma;  appeals  court  remanded  because  it  also  found 
a  fundamental  unfairness  in  the  test's  covering  tnatters  that 
may  not  have  been  taught); 

North  V.  West  Virginia, Bodrd. of  Regents.  233  S.E.2d  411  (W.Va.  1977) 
(dismissal  from  medical  school  and  loss  of  all  credits). 
Cf:     Horowitz,  supra,  98  S.Ct.  at  953  n.3  ("We  fully  recognize  that  the 
deprivation  to  which  respondent  was  subjected  --  dismissal 
from  a  graduate  medical  school  —  was  more  severe  than  the  10- 
day  suspension  to  which  the,  high  school  .students  were  subject 
in  Goss");  .  . 
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Arundar  v.  DeKaib  County  School  District,  620  F.2d  493,  494  (5th  Clr. 
*  1980)  (plaintiff's  complaint  failed  to  allege  "any  'independent 

source,  such  as  state   statt^tes  or  [other]  rules*  entitling 
plaintiff  to  the  particular  course  of  study  which  she  claims 
has  6een  denied  fie¥^');  ♦  .  ^  , 

Cases  in  "Substantive  Rights,"  §VIII.C.4,  "Purely  Academic  Decisions" 
—  the  Ttiany  academic  dismissal  cases  which,  by  stating  that 
courts  may  intervene  where  the  dismissal  is  arbitrary  and 
capricious,  are  implicitly  declaring  that  due  process  interests 
are  at  stake,  since  the  federal  courts  would  have  no  juris- 
diction under  a  substantive,  due  process  "arbitrary  and 

capricious"  standard  in.  the  absence  of  protected  interests. 

(J  • 

See  §IX.A  for  analysis  of  relevant  property  and  liberty  interests. 

Further,  the  Court  in  Horowitz  distinguished  Greenhill  v.  Bailey, 
519  F.2d  5  (8th  Cir.  1975),  where  the  court  of  appeals  held  that  a  stu- 
dent who  was  dismissed  from  medical  school  was  entitled  to  a  hearing  be- 
cause, even  though  the  dismissal  was  solely  for  academic  reasons,  the 
school's  sending  of  a  letter  to  a  medical  college  association  suggesting 
the  student's  alleged  deficiency  in  intellectual  ability  produced  a  need 
for  greater  procedural  protections.     98  S.Ct.  at  954  n.5. 

In  any  event,  the  limits  placed  on  procedural  protection  for  purely 
academic  decisions  do  not  apply  when  academip  credit  is  being  denied  for 
what  are  really  disciplinary  reasons.     (Se^  cases  cited  at  §VIII.C.4, 

''Purely -Academic  Decisions           The  'Academic' /'Disciplinary'  Distinction.") 

Aside  from  more  subtle  forms  of  reducing  grades  for  student's  non- 
academic  conduct  (see  §VIII.C.3),  the  most  common  practice  in  this  area 
is  the  reduction  of  grades  or  credits  for  absences  or  tardiness  (see  §VIII.C.l). 
.    As  the  latter  section  explains,  this  practice  is  clearly  "disciplinary"  and 
is  subject  to  a  number  of  substantive  challenges.     Similarly,  it  should 
call  for  procedural  protection  appropriate  to  the  nature  of  the  case. 
(See  SiX.B,  "What  Kind  of  Due  Process.")    Moreover,  where  a  short  suspen- 
sion results  in  additional  punishment  —  through  grade  reductions  for 
"unexcused"  absence  during  the  suspension  days  or  through  denial  of  the 
right  to  make  up  tests  missed  —  the  student  is  arguably  entitled  to  a  con- 
siderably more  , formal  hearing  than  applies  to  the  normal  short  suspension. 
(See  §IX.B  and  SVIII.C.l.)    Jones  v.  Latexo.  Independent  School  District, 
499  F.Supp.  223,  239  n.l5  (E.D.Tex.  1980).     See  Shanley  v.  Northeast 
Independent  School  District,  462  F.Supp.  960,  967  n.4  (5th  Cir.  1972). 

For  related  cases,  see  §V.E,  "School' s  Failure  to  Follow  Its  Own 
Rules;"  and  SVI.E,  "Contract."    Many  of  the  cases  cited  in  both  sections  ^ 
relate  to  dismissals  for  "academicT'disciplinary"  reasons,  and  the  legal 
concepts  discussed  provide  additional  handles. 
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J.     CORPORAL  PUNISHMENT 


The  Supreme  Court  has  held  that  corporal  punishment  does  deprive 
students  of  liberty  interests,  but  then  declared  that  the  required 
procedural  due  process  does  not  include,  notice  and  hearing.  Ingraham 
V.  Wright,  430  U.S.  651  (1977).     The  Court  recognized  that  the  Due 
Process  Clause  does  protect  the  iTBeTty  in,terest  in  freedom  from 
physical  restraint  and  infliction  of  physical  pain.     The  Court  declared, 
however,  that  sufficient  procedural  protect^-on  is  provided  by  students' 
right  to  sue  for  damages  and/or  press  criminal  charges  for  assault  and 
battery  in  state  court  if  the  punishment  is  excessive  under  state  law.  . 
The  "reasoning"  of  this  decision  has  been  criticized  elsewhere.  See, 

e^g. :  . 

Thomas  J.  Flygare,  "Ingraham  v.  Wright:     The  Return  of  Old  Jack 

Seaver,"  23  Inequality  in  Education  29  (September  1978); 
Pat  M.  Lines,  "Corporal  Punis^iment  After  Ingraham:    Looking  ^to 

State  Law,"  23  Inequality  in  Education  37  (September  1978)- 

For  substantive  challenges,  see  "Substantive  Rights,"  §VIII.B, 
"Corporal  Punishment  and  Similar  Abuses." 
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K,  '  EXCLUSION  FROM  SCHOOL  BUS 


Students  facing  exclusion  from  the  school  bus  for  disciplinary 
reasons  may  be  entitled  to  appropriate  due  process  procedures  under 
either  of  two  theories.    First,  if  the  student  effectively  has  no  other 
means  of  attending  school,  the  exclusion  deprives  him/her  of  the  property 
interest  in  attending,  much  as  a  full  suspension  or  expulsion.  Shaffer 
V.  Board  of  School  Directors,  522  F.Supp.  1138,  1142  (W.D.Pa.  1981) 
,(on  appeal),  Cf.  Shrewsbury  v.  Board  of  Education,^ 265  S.E.2d  767 
(W.Va.,  1980)  (equal  protection  case).  • 

Second,  state  statutes  which  mandate  the  provision  of  bxis  transporta- 
tion for  students  who  live  beyond  a  certain  distance  may  create  a  separate 
property  interest  in  the  bus  transportation  itself.    Rose  v.  Nashua  Board 
of  Education,  506  F.Supp.  1366  (D.N.H.  1981)  (on  appeal).    Cf.  Shrewsbury,' 
supra.  In  Rose^  the  court  found  that  the  state  bus  statute  created  a 
property  interest,^  but  held  that  f?he  administrative  appeals  procedure 
provided  there  for  bus  suspension  of  up  to  five  days  provided  adequate 
due  process  because  the  emergency  nature  of  the  situation  (safety  dangers 
created  by  throwing  of  burning  papers,  breaking  window  of  passing  car,  and 
vandalism)  justified  suspension  of  bus  transportation  prior  to  any  hearing. 

For  substantive  challenges  to  the  appropriateness  of  the  penalty, 
see  §VIII.L. 
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XI.     SPECIFIC  ELEMENTS  OF  DUE  PROCESS 


The  sections  below  discuss  particular  procedural  safeguards  which 
have  been  held  to  be  required  in  a  variety  of  disciplinary  contexts. 
It  is  important  to  read  these  sections  in  conjunction  with  §X  on  the 
specific  kind:  of  discipline  at  issue  and  the  more  general  principles 
^    in  §IX.B  for  ^determining  what  process  is  due. 

Note  on  Case  Citations  and  Form  of  Discipline 

As  §IX.B  indicates,  an  important' factor  in  determinin'g  "what  kind 
of  due  process"  is  the  severity  of  the  deprivation  —  including,  for 
exclusions,  the  length  of  the  exclusion.     Each  case  cited  throughout 
§XI  includes  'a  notation  as  to^the  kinds  of  discipline,  including  theirs 
length,  to  which  the  court  applied  th^,  specific  procedural  requirement. 
The  extent  to  which  these  procedures  ar^  applicable  to  short-term  exclu- 
sions ±B  addressed  within  each  section  and  in  §X.A,  "Suspension  for"  Ten 
Days  or  Less."  , 

Individual  Harm,  General  Review 

In  individual  cases,  courts  will  sometimes  emphasize^ the  general  rule 
that  the  constitutional  adequacy  of  due  process  must  be  judged  in  light 
of  the  particular  circumstances,  including  the  kinds  of  procedures  needed 
to  minimize  mistakes  (see  §IX.B).     It  thus  can  be  very  important  to  demon- 
strate how  the  particular  student's  interests  in  a  fair  and  accurate  deter- 
mination were  hampered  by  the  absence  of  the  particular  procedures  at  issue 
in,  order  to  avoid  a  finding  that  any  error  was  harmless . 

On  the  other  hand,  when  a  school's  due  process  procedures  are  under 
review  in  a  more  general  context  (e.g.,  in  a  class  action  or  in  a  leg%L 
and  policy  review  q^tside  the  context  of  litigation),  the  focus  is  more 
properly  oft  whether  the  school's  uniform  procedures  for  certain  kinds 
of  discipline  are/will  be  adequate  for  the  full  range  of  circumstances 
andcases  arising  under  those  procedures.     Even  here,  however,  concrete 
evidence  of  problems  will  be  helpful. 

h  . 

<f  .  ^ 
State  Law  " 

Many  states  have  enacted  statutes  which  set  out  disciplinary  proce- 
dures.    These  sometimes  provide  legally  binding  procedural  rights  which 
go  beyond  the  constitutional  minimums  discussed  below.     On  the  other  hand, 
students  cannot  be  deprived  of .their  constitutional  rights  if  the  state  , 
statutes  fail  to  set  forth  full  constitutional  rights. 
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Local  Rules 

Similarly,  locally  enacted  rules  may  provide  procedural  rights  which 
go  beyond  constitutional  minimums,  and  these  rules  may  -also  be  legally 
binding,  as  discussed  in  §V.E,  "School^s  failure  to  Follow  Its  Own  Rules. 
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XI. A. 

k...  PRIOR  HEARINGS  AND  THE  EMERGENCY  EXCEPTION  . 

Overview 

Normally,  notice  and  hearing  must  be  provided  before,  the  student 
is 'suspended,  expelled,  etc.    An  exception  is  permitted  where  there  is 
a  genuine  emergency  in  which  the  student's  continued  presence  poses  an 
on-going  physical  danger  or  an  on-going  threat  of  \lisruption  of  the 
academic  process.     In  such  emergencies,  notice  ana  hearing  must  follow 
as  soon  as  practicable,  aud  in  no  event'  Igiter  then  three  days  after  the 
exclusion  begins.  '  The  fact  that  there  is  justification  for  removing 
the  student  from  the  school  by  itself  does  not  dispense  with  the  require 
ment  of  prior  notice  and  hearing  —  unless  the  threat  also  makes  it 
impossible  to  provide  Such  notice  and  hearing.     Where  full  hearings  are 
impossible  and  must  be  delayed,' less  extensive  interim  hearings  must  , 
be  provided  —  before/^the  exclusion  if  possible,  as  soon  thereafter 
if  not\    A  very  narrow  reading  of  the  emergency  exception  is  called 
for,  given  the  tendency  of  some  districts^ to  label  virtually  any 
suspension  an  '"eme2;.gency . "  '  . 


General  Right  to  Prior  Hearing  , 


"[I]t  is  fundamental  that  except  in  emergency  situations  .   .   .  due 
process  requires  that  when  a  State  seeks  to  terminate  [a  prote'fcted] 
interest  .   •  .   ,  it  must  afford  'notice  and  opportunity  for  hearing 
appropriate  to  the  nature  of  the  case'  before  the  termination  becomes 
effective."        -  .  " 

Bell  V.  Burson,  4Q2  U.S,  535,  542  (1971) 
(emphasis  in  original),  quoting  Mullane 
V,  Central  Hanover' Bank  &  Trust  Co,, 
'339  urs.  306,  31S  a950). 

Accord: 

Boddie  V.  Connecticut,  401  U.S.  371,  379  (1971);  '  '  * 

Board  of  Regents  v.  Roth,  408  U.S.  564,  570  (1972); 
Wolff  V.  McDonnell,  418  U.S.  539,  557-58  (1974); 
Goss  V.  Lopez,  419  U.S.  565,  581-82  (1975); 
Mathewg  v.  Eldridge,  424  U.S.'  319,  333  (1976); 

Smith  V.  Organization  of  Foster  Families,  97  S.Ct.  2094,  2111-12 
X1977); 

Memphis  Light,  Gas  &  Water  Division  v.  Craft,  98  S.Ct.  1554, 
1563  (1978). 

In  Goss,  supra,  the  Supreme  Court  applied  this  rule  to  suspensions 
for  ten  days  or  less,  requiring  prior  notice  and  hearing  unless  the 
student's  "presence,  poses  a  continuing  danger  to  persons  or  property 
or  an  ongoing  threat  of  disrupting  the  academic  process/^    In  such 
emergency  conditions,  the  student  "may  be  immediately  removed  from 
school,"  with  notice  and  hearing  to  "follow  as  soon  as  practicable," 
and  in  no  event  later  than  three  days  after  the  suspension  begins. 
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Subsequent  decisions  have  applied  this  standard  for  prior  hearings 
in  school  discipline  cases:  '  1 

Perez  V,  Rodrigue'^  Bou,  575  F.2d        (1st  Cir.  1978)  (suspensions 
of  twelve  days  or  less)-; 

Jordan  v.  School  Distnlct  of  City  of  Erie,  Pa, >  583  F.2d  91,  96-97, 
(3rd  Cir.  1978)   (student  removal  from  a  class); 

Everett  v.  Marcase^  426  F.Supp.  397,  403  (E.D.Pa.  1977)  (disciplin- 
ary transfer) J  , ' 

Quintanilla  v.  Carey,  C.aI  No.  75-C-829  (N.D.Ill.  3/31/75)  (perma- 
nent expulsion) ; 

Henderson  v.  Van  Bure^n  Public  Schools  Superintendent,  C.A.  No.  7-70865 

(E.D.Mich.  12/29/78)  (one-day  suspension) ;• 
Brown  v.  Board  of  Education  of  Tipton  County,  Q^A.  No.  79-2234-M 
(W.D.Tenn.  5/3/79)   (Clearinghouse,  No.  26, 964H)  (suspension 
pending  school  board  appe„als)  . 
Cf.:  Mrs.  A.J,  v..  Special  School  District  No.  1,  478  F.Supp.  418,  426 *n. 7 
(D.Minn.  1979)   (cumulative  five-day  suspensions);  ^ 

Montpya  v.  Sanger  Unified  School  Dis<trict>  502  F.Supp.  209,  212-13  . 
(E.D.Cal.  1980)   (where  students  were  first  suspended  for 
five  d^ys  following  informal  hearings ,  subsequent  extension 
of  suspensions  .jintil  ^chool  board  expulsion  proceedings  must 
be  treatfed  as  Separate,  additional  suspensions  requiring 
separate  hearings) ;  ^ 

Mitchell  v..  Board  of  Trustees,  625  F.2d  660,  662  n.  4  (5tb  •  Cir . 
.1980)   (where  student  is  provided  with  {)reliminary ,  prior* 
hearing  with  adequate  procedures  for  suspension  .pending 
full  expulsion  hearing,  *the  suspension  need  not  meet  the 
emergency  standard) . 

Compare:-  ^  .  ^  » 

Mar cum  V.  Dahl,  658,  F, 2d  731,  735  (10th  Cir.  1981)  (students 
V6re  not  prejudiced  by  the  lack  of  a  hearing  prior  to 
nonrenewal" of ^their  basketball  scholarships,  since  the 
hearing  wag  provided  prior  to  the  effective;  date  of  thist 
new  scholarships).  -  " 

For  pre-Goss  lower  court  decisions  concerning  the  right  to  a  prior  hearing, 
see  Center  for  Law  and  Education,  The  Constitutional  Rights  of  Students,, 
234  (1976).    See  also  ''Some  Form  of  Notice  and  Hearing"  in  §IX.B. 

Criteria  for  Emergency  Suspension 

The  exception  is  designed  to  permit  ^h^Bchool  to  take  flexible,' 
immediate  action  where  it  is  actually  necessary  in  order  to  stop  or 
prevent  immediate  physical  danger  or  extreme  disruption,  but  it  should 
be  read  narrowly.     See:  •  • 

Stricklin  v.  Regents,  297  F.Supp.  416  (W.p.Wis.  1969),   appeal  dis- 
missed as  moot,  420  E'.2d  1257  C7th  Cir.  1970)   (violence  and. 
strong  indication,  that  it  would  be  repeated); 

Buck  V.  Carter,,  308  F.Supp.  1246  (W.D.Wis.  1970)  (armed  attack 
and  firing  of  gun)  ;  ^ 

Gardenhire  v.  Chklmersf  326  E.Supp.  1200  (D.Kan. .1971)  (presence 
of  firearm  in  connection  with  events  leading  to  criminal 
charge  of  attempted' murder) . 
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XI. 

•  >^    "  ,  ^ 

.Cf,:  Rose  v.  Nashua  Board  of  Education^  506  F.Supp.  1366  (D.N.H.  1981) 

-  (on  appeal)  (safety  dangers  created  by  throwing  burning  papers, 
^        breaking  window  of  passing  car  with  snowball,  and.  vandalism 

.  justified  temporary  suspension  qf  bus  routed  prior  to  hearing). 
Compare:  '       *  '  '  • 

.  Fielder  v,  Board^  of  EducatioQ,  .346  F.SuppI  722,  729-30  .(D. Neb.  1972) 
('conditions  for  gmer^ency  suspension  not  met)  ; 
Marin  v.  University  of  Puerto  Rico,  377  F.Supp.  613,  623-J24  (D.P.R. 
1974)   (same).  ^ 

In  Perez  v.  Rodriguez  Bou,  supra,  the  co^urt  hel<i  that  students  should 
be  awarded  damages  fpr  suspensions  without  hearings,  since  the  imiversity 
chancellor  "did  not  receive  any  information  which  would  indicate  that 
plaintiffs  posed  a  threat  to  property,  persons,  or  the  orderly  carrying 
out  of  arCademic  and  administrative  affairs"  —  despite  their  'participation 
in  a  march  in  which  unidentified  students  banged  on  the  doors  ,and  windows 
of  his  of  f ice,  ^since  this  was  the  only  brie'f  period  of  disrupt;ion  that 
day  and  it  was  later  determined  that  plaintiffs  had  not  participated  in 
any' disruptive  behavior.  ^  '  <  - 

Similarly,  in  Henderson  v.  Van  Buren  Public' Schools  ^Sup>Jrintendent 
supra,  the  court  upheld  a  $100  damage  award  for  a  bne-day  suspension 
without  hearing  (Slip  Op*  at  1-2): 

[S]tudents  have  certain  rights  to  notice  and  hearing  before  they  are 
^  suspended  from  school-  ' 

These  rights  may  be  abridged  only  if  there  is  o\;erwhelming  need  on 
the  part  of  school  officials,  for  example,  in  the  midst  of  great 
unrest  in  the  school.     School  officials  are  charged  with  knowledge 
of  this  right..    Further,  in  the  instant  case,  the  school'^in 'its 
student  handbook  guaranteed  students  the  right  to  a  hearing  b*efore 
suspension.     Tha  '  suspensi'on  in  the  instant  case  follovsred  a  student 
demonstration  and  uni:est' in  the  s<:hool.    However,  the  plaintiff 
was  not  suspended  on  the  day' of  the  demonstration.     It  was  not 
until  the*  following  morning  that  defendant  Florido  serit  a  rictice 
of  suspension  to  the  plaintiff's  mother,  without  acGordin^  plain-  . 
tiff  notice  or  the  right  to  a  prior  hearing.     Thet  jury  was 'entitled 
to  .find  that*  at  the  time  the  notice  was  sent  the  turmoil  in  the 
school  had  passed  and  with  it  the  need  to  suspend  prior  to  a  hearing. 

Narrow  readings  such  as'thofee  above  are  needed  because  the  danger 
is  that  the  suspension  without  the  regular  suspension  hearing  creates 
the  possibility  of  mistaken  judgment  which  cannot  be  completely  .corrected 
after  the  fact.     [See  Bradley  v.  Milliken,  C.A.  No.  35257  (E.D.Mich., 
July  3,  1975),  in  which  the  court  found  that  theHJetroit  school  system  y 
had  abused  "temporary  exclusions"  before  hearings,  by  not  limiting  them  \ 
to  conduct  which  Constitutes  a  serious'  threat  ...  The  flexible 

nature  of  the  Goss  criteria  for  taking  emergency^  action  leaves  them 
open  to  different  interpretations  and  to  ^abuse. 

The  Exception  is  clearly  meant  to  apply  only  when* taking  such 
action  prior  to  a  regular  suspension  hearing  is  in  fact  i^cessary  — 
and  not  to  situations  where  disruptive  or  violent  conduct^has  occurred 
but  is  not  an  immediate  continuing  threa^t  (e.g.,  a  fight  that  is  obvious- 
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ly  over)  ,  noy  to  situations  which  can  be  handled  without  removjpg  the 
student  from  school,  nor  to  situations  ,in.whicl^  removal  may  be  necessary 
but  it  is  still -possible  to  provide' at  le^st  a  rudimentary  informal 
hearing  before  ejecting  the  student.  ,  (See  below.) 

k  '  'i' 

One  possible  source  of  help  in  demanding  that  a  school  spell  out  * 
narrower  standards  for  emergency  suspension  is  the  Eirst  Amendment ^ 
requirement,  ifecognized  by  many  courts,  to  define  "substantial  and 
material  disruption"  when  applicable.*to  expressive  activities.  See 
§I.A.2,  "Restrictions  on  Time,  tlace.  Manner* —  The  Disruption  Standard."  . 

It  can  also  be  questioned' whether /'disruption"  generally  necessitates 
emergency  suspension  at  all.     Particularly  where  the  disruption  is  confined 
to  a  single  class,  it  should\ often  be  possible  to  eliminate  the  ongoing 
nature  of  the  disruption  thrdugh  some  other  means,  such  as  temporarily 
removing  the  student  from  that  class  that  day  and  giving  him/her  a 
chance  to  cool  down,  talk,  etc.     The  standard  for  emergency  suspension 
in  Mills  V.  Board  of  Education,  348  F.Supp.  866,  883  (D^D.C.  1972) 
(suspension  for  more  than  two  ^ays),  is  baseti  'only  on  physical  danger 
to  persons,  and  npt  disruptf^n  or  danger  to  property. 

Pending  the  hearing  and  receipt  of  notification  of  the   ^  / 
decision,  there  shall  be  no  change  in  the  child's  educa-  • 
tional  placement  unless  the  principal  (responsible  to  the 
Superintendent)  shall  w>irrant  that  the  continued  presence 
of  the  child  in  his  durrent  program  would  endanger  the 
physical  well-being  of  himself  or  others.     In  such  excep-   ^  • 
tional  cases,  the  principal, shall  be  responsible  for  in- 
suring that  the  child  receives  some  form'  of  educational 
assistance  and /or  diagnostic  examination  during  the 
interim  period  prior  to  the  hearing. 

(For  further  discussion  of  alternative  education  during  the  time  a 
student-'l^suspended  from  his/her  regular  program,  see  §XIII?B.3, 
"Right  to  Education  for  Excluded  Students.") 


Preliminary  or  Interim  Hearing 

As  discussed  above,  in  Goss  v.  Lopez,  the  Supreme  Court  held  that  the 
suspension  hearing,  which  must  normally  precede  the  suspension,  must  occur 
as  soon  ^s  pra^icable  (and  no  later  than  three  days)  after  the  suspension 
where  an  emergency  situation  justifies  a  delay  in  , the  normal  procedures. 

9eyond  this  obligation  to  hold  the  regular  hearing  as  soon  ^s  practicabl 
following  the  start  of  an  emergency  suspension,  there  is  support  for  ^ 
requiring  'that,  even  where  the  eniergency  makes  this  delay  of  the  regular  . 
.full  hearing  necessary,  any  less  e^^tensive  due  process  or  factfinding 
which  can  reasonably  be  provided  prior  to  the  suspension  must  be,  in  order 
to  minimize  mistakes.     In  Stricklin  v.  Regents  of  University  of  Wisconsin, 
supra,  297  F.Supp.  at  420,  Judge  Doyle  stated: 
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When  the  appropriate  university  authority  has  reasonable 
cause  to  believe  that  danger  will  be  present:^  if  a  student  is 
permitted  to  remain  (pn  the  campus  pending  a  decision  following 
a  full;  hearing,  an  interim  suspension  may  be  imposed.     But  ,the 
.    *     question  persists  whether  such  an  interim  suspension  may  be  im- 
ppse<i  without  a  priot"  ^"preliminary  hearing"  of  any  kind.  The 
constitutional  answer  is  inescapable.     An  interim  suspension 
y  ihay  not  be  imposed  without  a  prior  preliminary  hearing,  unless 

it  can  be  shown  that  it  is  impossible  or  unreasonably  difficult 
to  accord  it  prior  to  an  interim  suspension.    Moreover,  even 
'  '  when  it  is  impossible  or  unreasonably  difficult  to  accord  the 

student  a  preliminary  hearing  prior  to  an  Interim  suspension, 
procedural  due  process 'req-uires  that  he  be  provided  such  a  pre- 
liminary hearing  at  the  earliest  practical  time.     In  the 
,f  absence  of  such  a  rcquirei^ent a  student  may  be  suspended  in  an  . 

ex  parte  proce^eding,  for  as  much  as  13  and  probably  ^out  18 
,3        days  /as  in  the  present  cases),  without  any  opportunity, 

^    however  brief  an4  however  limited,  to  persuade  the  suspending 

authority  that  there  is  a  case  of  mistakeri,  identify  or  that  '  ' 

there  was  extreme  provocation  or  that''  there  is  some  other 
compelling  justification  for  withhojLding  or  terminating*  the 
interim  suspension! 

Accord,  Marin  v.  University  of  Puerto  Rico,  supra. 

In  Buck  V.  Carter,  supra,  308  F.'Supp.  at  1^48-49,  Judg^e  Doyle  s^^elled 
the  nature  of  th^s  preliminary  process.     First,  the  adminis^trator  should 
!Wke  such  immediate  further  investigation  as, the  circumstances  would  rea- 
sonably permit."    Second,  the  administrator  sTiauld  inquire--l?Sto  whether  the 
.  circumstances  6f  the  conduct  were  such  thSk  "the  prompt  separation  df  the 
actor  from  the  life  of  the^  campus  community  isf  .required  by  reasons  relat- 
ing to  his  physi-cal  or  emotional  safety  and^^ veil-being,  or  for  reasons 

•  relating  to  the  safety  and  well-being  of  students',  faculty,  or  university 

•  property."    Third,  the  student  should  be  provided  with  a  preliminary  hear7 
ing  at  which  he/she  is  "informed  offthe  nature  of  the  offeifs&  of  whicfi  he  ^ 
has  been  accused,' and  .   .   .  given  an  opportunity  to  make  such  statement^ 

as  he  may  wish  ..."    This  may,  according  to  the'  court,  be  sufficient 
if  no  serious  factual  disputes  remain,  but:^ 

'  On  the  .othef  hand,  if  the  student  offers  a  detailed  statement 

to 'the -effect  that  he  was  not  present  at  the  tipe  aitd  place  of 
the  incident,  and  that  there  are  witnesses,  whom  he  identifies, 
to  the  fact^^thpJ:  he' was  elsewhere  at-'the  time,  it  is  probably 
'constitutionally  necessary  to  make  'such  prompt  investigation  of 
his  alibi  as  the  circumstances  perfilt."--^  If  the-  student  admits 
^     his  presence  at  t;he  time  and  place  of  the  incident,  but  pffers 
a  plausible  explanation  of  his  part  in  it  which^  if  believed, 
might  reasonably  constitute  an  excuse       might  reasonably 
indicade  that rhis  continued  presence  in  the  campus  community 
involves  no  serious  danger,  -it  may  become  constltutioi^lly 
.  '  neces*sary  to  reveal  more  fully  the,  source  and  nature  of  the» 

contradictory  information  which,  has  been  recreived  by  the 
university  about  his  part  in  the  incident,  and  even,  if 
practical,  to' provide  the  accused  student  with  an  opportunity 
to  confront  one  or  more  of  his  acc^ser^*  ^ . 
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Thus,  students  whose  conduct  appears  to  make  it  impossible  to  provide 
the  regular  hearing  prior  to  the  suspension  are  entitlecl  both  to  the 
regular  hearing  as  soon  thereafter  as  practicable  and  to  whajtever,  prior, 
more  rudiinentary  procedures  can  be  provided  ►     From 'an  alternative  perspec- 
tive, students  who  are  awaiting  a  more  formal  hearing  (such  as  a  school 
board  expulsion  hearing)  can  be  suspended  in  the  interim  only  if  they 
have  been  provided  with  a  suspension  hearing  adequate  to  cover  this  in- 
terim period,  taking  into  account  its  length.     See  cases  discussed  in 
the  earlier  portions  of  this  section.     See  also  §Xi.C,  "Timing  of  the  , 
Hearing." 
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'  B.  NOTICE 


^*[T]he  fundamental  requisite  of  due  process  of  law  is  the  oppor- 
tjutiity  to  be  heard,'  .   .   .   ,  a  right  that  'has  little  reality  9r  worth 

unless  one  is  informed  .tKat  the  matter  is  pending  At  the 

very  minimum,  therefore,  students  facing^  suspension  and  the  consequent 
interference  with  a  protected  property  interest  must  b.e  given  soffle  kind 
of  notice  and  afforded  some  kind  of  hearing."  • 

iGoss  V.  Lopez  ,  419  U-S.  5165,,  579  (1975), 
(citations  omitted;  emphases  in  original).  . 

"The -key  to  .   .  .  notice  in  the  administrative  process  is  adequate 
opportunity  to  prepare  .   .   .  ." 

Kenneth  Gulp  Davis,  Administrative  Law 
Treatise,  Sec.  8.05  at  530  (1958). 

See  also'"Some  Form  of  Notice  and  Hear^^ng" .  in  §IX.B,  "What  Kind  of 

Due  Process:  Balancing  Test."  ;  \ 

\  .  i 

Notice  in  Writing  1 

Many  lower  court  decisions  have  stated  that  notice  should  be  in 
writing. 

Jordan  V.  School  District  of  City  of  Erie>  -Pa.,  583  F.2d  91,  97-98 
('3rd  Cir.  1978)   (consent  decree)  (disciplinary  transfer  of 
six  weeks  to  d  year) ;  • 

Esteban  v.  Gentral  Missouri  State  Gollege,  299'F.Supp.  649  (W.D.Mo. 
1967),  approved,  415  F.2d  1077  (8th  Gir.  1969),  cert,  denied, 
398  U.S.  965  (1970)   (suspension 'for  two  semesters); 

Scoggin  V.  Lincoln  University;  291  F.Supp.  161  (W.D.Mo.  1968) . ("long- 
term  suspension"); 

Marzette  v.  McPhee,  294  F.Supp.  562,  567  (W.D.Wis.  1968)  ("suspen- 
sion or  expulsion") ; 

Sullivan  v.  Houston  Independent  School  District,  307  F.Supp.  1328, 
1346  (S.D.  Tex.  1969)   ("suspension  for  a  substantial  period  of 
time"); 

Speake  v.  Grantham,  317  F.Supp.  1253,  1258  (S.D. Miss.-  1970)  (sus- 
pension) ; 

Givens  v.  Poe,  346  F.Supp.  202,  209  (W.D.N. G.  1972)   (suspension  "for 
any  considerable  period  of  time"); 
0     Behagen  v.  Intercollegiate  Gonference  of  Faculty  jlepresentatives , 

346  F.Supp.  602,  608  (D.Minn.  1972)  (suspension  from  basketball 
•  practices) ; 

Fielder  v.  Board  of  Education,  346  F.Supp.  722,  »724  (D.Neb.  1972) 
~    ~  '"   ~        (expulsion  for  remainder  of  year) ; 

Mills  v.  Board  of  Education,  348  K.Supp.  866,  882-83, (D.D.C.  J.972)^ 
(suspension  or  other  exclusioh  from  the  student's  normal  pro- 
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gram  ior  more  than  two  days but  ho  more  than  ten  days):         .  , 
Vail  V,  Board  of  Education.  354  F.Supp.  592,  603  (D.N.H.),  remanded  ' 
for  additional  relief,  502  F. 2d  1159  (1st  Cir.  1973)  (suspen- 
sion bfeyond  5  days);  * 
Morale  V,  6rigel,  422  F.Supp.  988,  jL003  .(D.N.H;  1976)  (suspension 

for  one  semester);  . 
Caldwell  v.  Cannady>  No.  CA-5-'994  (N.'D.Tex,  ,  Jan.  25,  1972)  "  (expul- 
^  sion  for  remainder  of  semester); 

'    Mell'o  V.  School  Committee  of  New  Bedford,  C.A.  No.  72-1146-F  (D.M^ss. 

Apr.  6,  1972)  (all  suspensions); 
Gratton  v."  WjLnooski  School  District,  C.A.  No.  74-86  .(D.Vt.,  Apr.  10, 

1974)   (indefinite  suspension); 
Doe  -^v.  Kenny.  C.A.  No.  H-76-199r  (D.Conn.  10/12/76)   (Consent  Decree) 

(Clearinghouse  No.  19,358C)   (disciplinary  transfer). 
Winters  v.  Board  of ^  Educfation  of  City  of  Buffalo,  C.A.  Nd.  78-75 

(W.D.N. Y.  5/25/78)   (Stipulation  for  Entry  of  Judgment' and  Judg- 
ment)  (suspension  beyond  five  days) ; 
Bobbi  Jean 'M.  v.  Wyoming  Valley  West  School  District,  C.A.  No. 

79-576  (M.D,Pa.  11/3/80)   (Consent  Decree)   (exclusion  beyond 

ten  days); 

North  V.  West  Virginia  Board  of  Regents,  233  S.E.2d  411  (W.Va.  1977) 
(expulsion) .  -  . 

Cf.:  Hairston  v.  Drosick,  423  "F.Supp.  180,  184  (S.D.W.Va.  1976)  (trans- 
fer into  special  education  classes).  ' 
But  see:  / 

Davis  V.  Ann  Arbor  Public  Schools,  313  F.Supp.  1217  (E.D.Mich.  1970) 
(suspension  for  remainder  of  semester,  student  and  parent  had 
full  knowledge  of  the  reasons  for  the  proposed  ^^discipline) ; 

Warren  v.  National  Associati'on  of.  Secondary  School  Principals,  375 

F.Supp.  1043  (N.D.Tex.  1974)  (dismissal  from  honor  society,  stu- 
dent was  aware  of  the  charges  and^ the  proceeding). 

Notifying  Parents  ^ 

Lower  courts  in  cases  involving  primary  or  secondary  school  stu- 
dents, rather  tham  university  students,  have  also  stated  that  the  parent 
as  well' as  the  student  should  receive  notice, 

Sullivan,  supra; 

Givens ,  supra;  , 
Fielder,  supra;  / 
Mills,  supra; 
Vail,  supra; 

Graham  v.  Knutjzen,  362  P.Supp.  881,  885  (D.NeJ).  1973)   (all  suspen- 
sions); 
Hairston,  supra; 

Caldwell,  supra ;  ^ 
Doe  V.  Kenny,  supra; 

Winters  v.  Board  of  Education,  supra; 

Ross  V.  Disare,  SOO  F.Supp.  928  (S.D.N.Y.  1977) . (suspensions  beyond 

five  days);  '  ^■ 

Bobbi  Jean  M. ,  supra. 
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See:  Kellei^-v.  Fochs,  385  F.Supp.  262,  266  (E.D.Wls  1974)   (expulsion  for 
.    remainder  of  year). 


Com^ 


sup^a,  422  F.Supp.  at  JL003  (notice  to  parent  not  required 


where  student  is  jiot  a  minor). 


In  Goss  V,  Lopez,  >su^ra,  419  U.S.  at  581,  the  S.upreme  Court,  in 
speaking  of  the  notice  requirement  for  short-term  suspensions  (absent 
unusual  pircumstances  —  see  comments  tcf  §X,A)-   stated  only  that  "the 
student  be "^given  oral  or  written  notice  of  the  charges  against  him.  . 
(Note,  however,  that  the  focus  of  both  parties  had  been  on  the  complete 
absence  of  due  process  by  the  school,  and  not  on  the  particular  pro- 
cedures which  should  have  been  required.    Also  note  that  the  lower  court 
had  held  that  written  notice  to  the  parent  was  required,  and  the  Supreme 
Court,  after  repeating  the  lower  court's  holdings,  stated,.  "We  affirm." 
419  U.S.  at  572.)     In  any  event,  the  precedents  of  lower  courts* concern- 
ing written  notice  to. the  parent  would  still  seem  to  apply  to  suspensions 
of  more  than  ten  days*     Further,  notice  to  the  parent  in  some  fashion, 
an  issue  not  explicitly  addressed  by  the  Supreme  Court,  seems  legally, 
appropriate  even  for  short  suspensions,  given  the  protected  interest- 
under  the  Due  Process  Clause  which  parents  have  in  their  children's  edu- 
cati^on. 

-  ■  ■  .  i$ 

Meyer  v.  Nebraska,  262  U.S.  390,  399-400  (1923); 
Pierce  v.  Society  of  Sisters,  268  U.^S.  510,  534-35  (1925),- 
Sullivan,  supra,  307  F.Supp.  at  1343. 
See;  Brown  v.  Board  of  Education  of  Tipton  County,  C.A.  No.  79-2234 

(W.D.Tenn.  5/3/79)XClearinghouse  No-26,964H) (for  suspensions 
of  up  to  ten  days,  parents  must  be  sent  noticjes  which  describe 
'         ^  the  charges  and  the  procedure  for  obtaining  a  review  of  the  • 
"""^'principal's  dec:^sion) ; 

Kraut  v:  Rachford,  51  ill.App.3d  206,  366  N.E,2d  497,  503  (111. 
App.  1977)  (dropping  student  because  of  non-residency; 
"where  the^ interests  of  a  minor  student  are  involved,  his 
parents  should  be^notified  of  the  pending  action"). 

Also,  most  states  have  statutes  making  the  parent  responsible  for  the- 
child's  attendance  under  compulsory  attendance  laws.  See  Sullivan,  supra. 
(For  further  discussion,  see  §X.A. ,  "Suspension  for  Ten  Days  or  Less.") 

Language  of  the  Notice 

The  consent  decree  in  Doe  v.  Kenny,  supra,  requires  that  the  state- 
ment of  rights  contained  in  the  notice  be  printed  in  Spanish  and  English. 
The  consent  judgment  in  Smith  v.  Ryan,  C.A  No.  B-75-309  (D.Conn.  10/25/78) 
(Clearinghouse  No.  25,  461A)   (all  forms  of  discipline),  provides: 

'  All  notices,  written  or  oral,  required  by  this  policy  shall  ^be  in 
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English  and  in  the  primary  language  of  the  home.    All  notices  shall 
be  made  in  simple  and  commonly  understo(W  words  to  the  extent  pos- 
V       sihle.  .  '  . 

School  systems'  obligations  in  this  reg*ard  can*be  seen  in  both  due  ^ 
process  and  non-discrimination  terms.    First,  "The  opportunity  to  be 
heard  must  be  tailored  to  the  capacities  and  circumstances  of  those  to  be 
heard."    Goldberg  v.--  Kelly,  397  U.S.  254,  268^69  (1970).    Further,  that 
opportunity  "must  be  granted  at  a  meaningful  time  and  in  a  meaningful  man- 
mer."^   Armstrong  v.  Manzo,  380  U.S.  545,  552  (1965).  * 

 .   ^  ,^ 

Second,  under  the  Equal  Educational  Opportunities  Act  of  1974,  20; 
U'.S.C.  §1703(f),  educational  agencies  must'' "iiake '^appropriate  action  to 
overcome  language  barriers  that  impede  equal  partzicipation  by  its  stu- 
dents in  -its  instructional  programs.'*     Similarly,  under  the  regulations 
>  for  Title  VI^  of  the  1^64  Civil  Rights  Act,  42  U.S. C.  §2000d,  34  CF.R. 
§100. 3(b) (2),  all  recipients  of  federal  funds  are  prohibited  from  using 
criteria  or  methods  of  adminiiStration  which  have  the  effect  of  d^iscri- 
minating  on  the  basis  of  national  origin  or  which  hav^  the  effect  of  sub- 
stantially impairing  the  accomplishment  of  the  objectives  of  the  program 
for  individuals  of  a  particular  nationi^^  origin.    Pursuant  to  Title  VI, - 
the  Department  of  Educati6n  issued  a  memorandum  (May. 25,*  1970)  stating: 

'  ^  School  districts  have  the  responsibility  to  adequately  notify 

national  origin-minority  group  parents  of  school  activities  which  * 
are  called  to  the  attention  of  other  parents.     Such  notice  in  order 
to  be  adequate  may  have  to  be  provided  in  a  language  other  than 
English.  '    *  *   ,  ' 

See  also:         .  '  , 

§V.A.l,  "Language  of  the  RuJ.es.-"  ^,    '  , 

^§XI.F.2,  "Right  to  an  Interpreter;"        •  ^ 
§1X1. A,  "Race  and  National  Origin  Discrimination-"       .  , 
Lau  V.  Nichols,  414  U.S.  563  (1974)   (failure  to  address  language 

needs  of  Chinese  students- under  Title  VI); 
Martin  Luther  King  Jr.  Elementary  School  Children  v.  Ann  Arbor  School 
District,  473  F.Supp."  1371  (E.D.Mich.  1979)  (failure  to  address 
language  needs 'of  students  who  speak  "black  English,"  binder 
Equal  Educational  Oppo'irtunities'  Act).  * 

Timing  of  the  Notice     *  * 

See  §XI.C,  "Timing  of  the  Hearing.'" 

Unsuccessful  Attempts  to  Notify  ^  ^  «  v 

It  has  been  held  that  failure  to  notify  a  student  is  not  a  denialo 
of  due  process  where  the  school  makes  diligent  attempts  and  the  student; 

'  0  .  .    ■  '  "  , 

m  .... 


has  failed  tO  notify  the  school  of  his/her  current  address  in  violation 
of • the  school's  regulations.    Wright  v.  Texas  Southern  University,  392 
F. 2d  728  (5th  Cir.  i968)   (denial  of  readmission) .     Similarly,  it  has ^ 
been  held  that  the^  student's  "refusal  to  accept  the  writteji  ^aotice  cannot 
serve  as  the  ^asis  of  a  constitutional  claim  against  the  school." 
Morale  v.  Grigel,  supra,  422  F.Supp.  at  1003. 

Notice  of  the  Proposed  Discipline 

Right  to  notice  of  the  proposed  disciplinary  action  has  been  recog- 
nized in: 

Mills  V.  Board  of  Education,  supra,  348  F.Supp.  at  882  ("describe  the 
proposed  disciplinary  action  in  detail,  including  the  duration 
•    thereof  "^); 

Corr  V.  Mattheis,  407  F.Supp.  847,  853-54  (D.R.I.  1976)   (notice  of 
hearing  to  consider  disciplinary  action  against  students  in- 
sufficient for  failing  to  inform  them  as  'to  possible  penalty 
of  cut-off  of  financial  aid); 
.  Kelley  v.  Johnson >  C.A.  No.  75-91  (D.N.H.,  Feb.  12,  1976)  (Clear- 
inghouse No.  20,  622)  (four-day  suspension;  notice  inadequate 
because,  althougfi'i^t-Jjiformed  student  as^  to  generally  what  was 
involved,  it  did  not  specifically  state  that  disciplinary  ac- 
tion was  going  to  be  taken  and  might^result  in  suspension). 
Cf:     Hairston  v.  Drosick,  supr^,  423  F.Supp.  atl:8^4due  process  notice 

requirements  fro  transfer  to  special  educatiDt^<JLasses  would  be 
met  by  implementing  regulations  which  include  notice,  inter 
alia,  "describing  in  detail  the  proposed  or  requested  action"). 

Notice  of  the  Charges  , 


Specificity 

The, basic  element  of  the  right  to  notice  is  notice  of  "the  charges." 
The  term,  however,  needs  to  be  spelled  out  for  school  officials,  stu- 
dents, and  parents  in  order  to  insure  that  the  student  and  parent  will  be 
put  on  effective  notice.     This  demands  a  certain  degree  of  specificity. 

Was son  v.  Trowbridge.  382  F.2d  807,  812  (2nd  Cir.  1967)  (dismissal 

from  Merchant  Marine  Academy) ;  ^ 
Esteban  v.  Central  Missouri  State  College,  supra; 
Scoggin  V.  Lincoln  University,  supra; 
Givens  v.  Foe,  supra; 
Corr  V.  Mattheis,  supra. 
But  see: 

Jenkins  v.  Louisiana  State  Board  of  Education,  506  F.2d  992  (5th  Cir. 
1975); 
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Alex  V.  Allen,  409  F.Supp.  379,  385-88  (W.D.Pa.  1976)  (30-day  sus- 
pension) ; 

.      Whiteside  V.  Kay.  446  F.Supp.  716,  721  (W.D.La.  1978)  (expulsion 
for  remainder  of  year) . 

Specificity  in  the  notice  serves  several  related  purposes .     It  in- 
sures that  the  student  and  parent  know  what  to  prepare  for  and  what 
kinds  of  issues  they  will  need  to  address  in  the  student's  defense.  See: 

McGhee  V.  Draper,  564  F.2d  902,  911  (10th  Cir.  1977)  (discharge  of 
nontenured  teacher)   ("A  hearing  where  the  plaintiff  was  faced 
with  such  a  blast  of  complaints,  and  not  knowing  which  inci- 
dents she  needed  to  discuss,  did  not  satisfy  due  process"); 

Navato  v.  Sletten,  560  F.2d  340,  346  (8th  Cir.  1977)  (denial  of 
certificate  of  completion  of  residency  program) ; 

Matter  of  Grandal,  11  Ed. Dept. Rep.  144  (N.Y.Ed.Comm'r  1972) 
(suspension  for  remainder  of  year) . 
It  provides  meaning  to  the  requirement  that  the  hearing  be  confined  in 
scope  to  the  initial  charges.  See: 

SXI.F.8,  "Rules  of  Evidence."  .  , 

Cf:    Gonzales  v.  McEuen,  435  F.Supp.  460,  469(C.D.Cal.  1977)  (expulsion 
for  remainder  of  year) . 

It  further  provides  meaning  to  the  requirement  that  any  finding  of  mis- 
conduct be  based  on  a  determination  that  the  student  committed  the  act(s) 
with  which  he/she  was  initially  charged  and  that  such  conduct  violates 
the  rules  in  the  initial  charge.    (See  §XI.G.2,  "Determination  of 
Misconduct.")    Without  specificity  in  those  initial  charges,,  these  re- 
quirements become  meaningless.    Finely,  knowing  waiver  of  the  right  to 
a  hearing  requires  that  the  parent  and  student  understand  the  specifics 
of  the  charge.     Cf.     Henderson  v.  Morgan,  96  S.Ct.  2253  (1976). 

Courts  laave  found  particular  notices  to  be  insufficiently  specific: 

\ 

"Willful  refusal  to  obey  a  regulation  or  order  .   .   .  which  contri- 
\  buted  to  a  substantial  disruption  .   .   .,"    Scott  v.  Alabama 
'.-State  Board  of  Education.  300  F.Supp.  163,  166  (M.D.Ala.  1969) 
,  (indefinite  suspension) ; 
"I  find  that  harm  to  this  University  may  result  if  you  are  continued 
in  your  present  position,"  Lafferty  v.  Carter.  310  F.Supp.  465, 
467.  469  (W.D.Wis.  1970)   (professors  suspended); 
"Such  statements  as  'your  son  .  .  .  continues  to  conduct  himself 
in  an  irresponsible  and  disruptive  manner'  and  'he  has  been  ^ 
deliberately  defiant  of  reasonable  requests  by  his  teachers, 
•on  three  occasions  within  the  past  few  weeks.'  without  more 
in  terms  of  approximate  dates  and  at  least  Some  recitation  of 
detail  significant  enough  to  identify  the  conduct  to  the  plain- 
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tiff,  do  not  comport  with  .   .   .  due  process,'*  Keller  v,  Fochs, 
supra,  385  F.Supp.  at  266. 
See:  Carey  v.  Savino,  397  N.Y.S.2d  311  (N.Y.Sup.Ct. ,  Allegheny  County,  1972), 
(expulsion) (notice  must  contain  a  statement  not  merely  of  who 
observed  the  alleged  wrongful  actions,  but  must  also  clearly 
allege  the  facts  upon  which  tHe  charges  are  based.) 

But  see: 

Pierce  v.  School  Committee,  322  F.Supp.  957,  962  (D.Mass.  1971) 
(notice  of  extended  period  of  disruptive  activities  similar 
to  Keller  was  held  sufficient  in  considering  expulsion  of 
student  who  had  a  previous,  long  disciplinary  record). 

* 

In  Scoggin,  supra,  the  charge  of  "planning  and/or  participating  in  a 
'  dentonstration  which  led  to  the  destruction  of  University' property  on 
.Wednesday,  October  18,  1967,  at  the  Student  Union  Building,"  was  held 
to  be  insufficient  in  that  it  failed  to  distinguish  between  those  acts 
of  planning  and  participation  which  were  alleged  to  lead  to  the  property 
destructipn  and  the  otherwise  legally  protected  aspette  of  planning  and 
participating  in  f  demonstration.     (See  Substantive  Rights,  §I.B.5-, 
"Assembly.")    Compare  Jenkins ,' supra,  506  F. 2d  at  1000-1001. 


Elements  of  the  Charges 

One  common  formulation  is  "the  specific  charges,  and  grounds  which, 
if  proven,  would  justify  expulsion  [or  suspension]  under  the  regulations 
of  the  Board  of  Education." 

Dixon  V.  Alabama  State  Board  of  Education, ^294  F.2d  150,  158  (5th 

Cir.)/.cert.  denied,  368  U.S.°930  (1961)  (expulsion); 
Vought  V.  Van  Buren  Public  Schools,  3^6  F.Supp.  1388,  1393  (E.D.Mich. 

1969)   (expulsion  for  remainder  of  y^ear); 
*   Behagen  v.  Intercollegiate  Conference,  supi:,a,  346  F.Supp.  at  608 

(suspension  from  bask;fetball  practices); 
Winters  v.  Board  of  Education,  supraYC^a  detailied  statement  of  the  • 

specific  behavior  of  the  student").  .      .  ^ 

Even  this,  however,  probably  does^not  supply  enough  guidance  as  to 
the  meaning  of„  "charges."    A  breakdown  into .(a)  the  Hlleged  facts  or 
acts  of  the  students  and  (b)  t^he  regulations  which  such  acts  are  claimed 
to^  violate  would  better  indicate  the  components  of  the  charge.     See,  for 
example.  Mills  v.  Board  of  Education3  supra  ("state  specific,  clear  and 
full  reasons  for  the. proposed  action,'  including -the  specification  of 
the  alleged  act  upon  which  the  disciplinary  action  is  based  and  the  re-  ^ 
f^r^nce  to  the  regulation  subsection  under  which  such  action  is' proposed  ) 
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Nature  of  Evidence  and  List  of  Witnesses 

 '   "  '.  ~   %  

Some  courts  have  also  stated  that^  the  notice  should  include  the 
nature  of  the  evidence.  ^  v 

Scoggin,  supra  ? 

Sullivan  v.  Houston  Independent  School  District,  supra; 
Vail  V.  Board  of  Education,  supra; 

Quintanilla  v/  Carey, '  C. A.  No.    75--C-829  (N.D.Ill.,  Mar.  31,  1975) 
(expulsion,  with  opportunity  for  G.E.D.  program); 

PUSH  V.  Carey,  C.A.  Nos.  73-C-2522,  74-C-303  (N.D.Ill.,  Nov.  5,  ! 
1975)(suspensions  which  potentially  exceeded  10  days),  rev'd 
in  part  on  other  grounds,  545  F.2d  30  (7th  Cir.  1976)  (reversed 
because  of  lower  court's  failure  to  award  damages  to  s.tudents), 
^  revM  on  other  grounds,  98  S.Ct.  1042  (1978)   (reversed  on  dam- 
age issue);  -  ,  ^ 

Doe  V.  Kenny,  supra  ("the  details  of  the  grounds  for  the  proposed 
±/ansf er ,  including  a  narrative  of  events  leading  to  the  pro- 
posed action  and  the  names  of  witnesses  against  the  student") ; 

Bobbi  Jean  M.  v.  Wyoming  Valley  West  School  District,  supra  ("list 
of  witnesses  and  copies  of  their  statements  or  affidavits"). 

But  see : 

Whiteside  v>  Kay,  supra. 

Goss,.  supra.,  419  U.S.  at  581,  582,  in  speaking  of  requirements  for 
short-term  suspension,  mentions  "an  elcpTanatTon  of-^he  evidence"  and 
"what  the  basis  of  the^accusation  is,"  but  it  is  unclear  whether  the 
Court  considered  this  part  of  the  notice  or  part  of  the  hearing. 

Names  of  witnesses  and  nature  of  their  testimony 'have  been  required 
in  the  notice  in  Caldwell  v-  Cannady,  supra;  and  Graham  v.  Knutzen,  supra.. 

Other  courts  have  required  that  students  be  given  notice  of  evidence, 
access  to  written  evidence,  and/or  notice  of  witnesses  in  advance  of  the  ^ 
hearing  without  necessarily  requiring  that  they  appear  in  the  notice  of 
the  hearing  itself.  SeeSXI.D. 


Notice  of  Time  and  Place  of  Hearing 

-Failure  to  specify  time  and  place  of  the  hearing,  of  course,  denies 
a  meaningful  opportunity  to  be  heard  and  thus  violates  the  basic  tenet 
of  due  process.     Strickland  v.  Inlow,  519  F. 2d  744,  746*  (8th  Cir .  1975); 
and  cases  cited  therein.  See: 

Mills  V.  Board  ^of  Educatiqn,  supra; .  .  .  : 

Doe  V.  Kenny,  supra ;  ,  ^ 

Bobbi  Jean  M. ,  supra. 

The  issues  concerning  time  of  the  hearing,  including' the  relation  to  the 
time  of  notice,  are  discussed  in  §XI.C. 
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Notice  of  Procedural  Rights 

'"The  suspension-expulsion  procedures  grant  parents  or  guardians  and 
students  many  rights,  e.g.,  the  right  to  request  the  presence  of  certain 
Individuals  and  the  right  to  be  accompanied  by  legal  counsel  If  so  re- 
quested.   As  the  testimony  of  Mf.  Webster  and  Mrs.  Fuller  Indicates,  many 
parents  may  not  realize  that  .they  have  these  rights  and  there  is  no  pro-' 
cedure  presently  in  effect  which  so  informs  the  parties.  Consequently, 
parents  and  students  may  lose  some  rights  which  are  contingent  upon  re- 
quest simply  because  they  did  not  Jcnow  such  a  right  existed. 

"The  opportunity  to  be  heard  must  be  'granted  at  a  meaningful  time 
and  in  a  meaningful  manner. '   .   .   .  The  Court  finds  that  ignorance  of  the 
procedures  in  question  and  the  rights  thereunder  may  deprive  the  students 
and  parents  of  a  meaningful  hearing  ....  The  burdeji  on  the  school 
authorities,  on  the  other  hand,  is  slight.    As  long  as  they  provide  the 
parents  or  guardians  and  students  facing  disciplinary  action  with  reason- 
able notice  of  their  rights  under  the  procedures,  due  process  is  satis- 
fied.   While,  it  is  not  for  the  Court  to  prescribe  the  exact  method  of 
implementing  this  dutyt  it  , should  be  noted  that  counsel  for  the  defen- 
dants stated  during  Oral  argument  that  there  would  bi^  no  objection  to 
enclosing  a  copy  of  the  procedures  in  the  letter  sent  to  the  i^arents  or 
guardians  explaining  the  reasons  for  the  suspension  or  expulsion." 

Graham  v.  Knutzen,  supra,  362  F.Supp.  at  883-84. 

Accord : 

Gonzales ^v.  McEuen,  supra,  435  F.Supp.  at  467  ("Notice  to  be  ade- 
quate must  communicate  to  the  recipient  the  nature  of  the  pro- 
ceeding.    In  an  expulsion  hearing,  the  notice  given  to  the  stu- 
dent must  Include  a  statement  not  only  of  the  specific  charge, 
but  also  the  basic  rights  to  be  afforded  to  tlie  student:  ,   .  .;" 
expulsions  held  illegal  because  of  failure  of  the  notice  to 
Inform  students  of  these  rights);  ^ 

Mills  V.  Board  of  Education,  supra; 

Doe  V.  Kenny,  supra; 

Winters  v.  Board  of  Education,  supra; 

Bobbl  Jean  M.  v.  Wyoming  Valley  West  School  District,  supra. 
Cf:    Memphis  Light,  Gas    and  Water  Division  v.  Craft,  98  S.Ct.  1554  (1978),* 
^Tedeschl  v.  Wagner  College,  427  N.y.S.2d  760,  765  (N.Y.Ct.App.  1980). 

The  specific  procedural  rights  are  spelled  out  in  other  sections 
of  §XI,  below. 

Notice  of  Sources  of  Legal  Assistance 

.See  generally  §XI.^.l,  "Right  to  Counsel  or  Other  Representation." 
See  alsQ,: 

Halrston  v.  Dr6slck,  supra,  423  F.Supp.  at  185  (due. process  required 
for  transfer  to  special  education  classes  would  be  fulfilled  by 
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implementation  of  regulations  requiring,  inter  alia,  notice 
.including  "listing  those  agencies  in  the.  community  from  whicH 
legal  counsel  may  be  obtained  for  those  unable  to  pay  for 
counseL").  ;  "  ^  ^  .  * 

Mills  V,  Board  of  Education,  supra  ("If  a  caild  is  unable,  through 

financial  inability,  to  reta.in  counsel,  defendants  shall  advise 
child's  parents  or  guardians  of  available  voluntary  legal  assis- 
tance including  .   .  .")'; 

Jordan  v-  School  District  of  City  of  Erie,  Pa,,  supra,  583  F^2d  at  99 
("inform  the  parent  ot*%uardian  and  s\\ident  of  the  availability 
of  various  organizations,  such  as  Erie^County  Legale.  Services, 
to  assist  them  in  connection  with  Hearing  II  and  provide  the 
address  and  telephone  number  of  such  orgaftizations  in  the  no- 
tice"); 

Winters  v.  Board  of  Education,  supra  (sources  for  securing  counsel, 

itXQluding  legal  services  attorneys); 
Bobbi  Jff^n  M.  v.  WyominpT  Valley  West  School  District,  supra. 


Notice  of  Availability  of  Diagnostic  Services/Special  Education  Evaluation 

See:  Mills  v.  Board  of  Education,  supra  ("inform  the  child  and 'the  parent 
or  guardian  that  if  the  child  is  thought  by  the  parent  or  guar- 
dian to  require  special  education  services,  that  such  child  is 
^    eligible  to  receive,  at  no  charge,  the  services  of  a  public  or 
private  agency  for  a  diagnostic  medical;  psychological  or  edu- 
cational evaluation"); 
Hairs ton  V,  Drosick,  supra. 


See  generally  §111, C,  "Discipline  of  Handicappe^d  Students. 
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Provision  of  Alternative  Education  During  Exclusion  Period 

-  See:  Mills  v.  Board  of  Education,  supra  ("describe  alternative  educational 
opportunities  to  be  available^ to  the  child  during  the  proposed 
'     suspension  period"). 

Notice  of  Right  to  Pre-Hearing  Conference 

See:  Jordan  v.  School  District  of  City  of  Erie,  Pa,,  supra,  583  F,2d  at  98 
("The  notice  shall  inform  the  parent  or  guardian  and  student  of 
his/her  right  to  an  informal  meeting  with  the  building  principal 
and  other  professional  staff.    At  such  informal  meeting  the 
building  principal  shall  furnish  a  copy  of  the  procedures  set 
forth  herein  and  the  principal  shall  verbally  explain  to  the 
parent  or  guardian. and  student  their  due  process  rights  de- 
^    scribed  therein").  '  ^  "  ♦  / 
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C.     TIMING  OF  HEARING 


"A  fundamental  requirement  of  due  process  is  'the  opportunity  to 
be  heard.'    Grannit»v.  Or dean,  234  U.S.  385,  394,  34  S.Ct.  779,  783. 
It  must  be  granted  at  a  meaningful  time  and  in  a  meaningful  manner." 

.V      •       Armstrong  v.  Manzo,  380  U.S.  545,  552  (1965) 

There  are  competing  interests, in  setting  the  time  for  a  hearing. 
On^Jie  one  hand,  either  party  may  have  an  interest  dn  speedy  resolution. 
If  —  as  should  normally^  be  the  case  under  the  prior  hearing  rule  dis- 
cussed in  §XI.A —  the  student  is  in  school  up  to  the  time  of  the  hear- 
ing, school  officials  will  usually  not  want  much  delay.     If  the  student 
has  been  properly  placed  on  emergency  suspension  pending  the  heating^ 
he/she  will  want  the  hearing  held  quickly.    Assuming  that  the  studentrhas 
already  had  some  form  of  preliminary  hearing  on  the  emergency  suspension 
(see  §XI.A),  the  legal,  upper  time  limit^    on  the  final .hearing  will  prob- 
ably vary  depending  upon  the  extensiveness  of  that  preliminary  hearing. 
Once  the  time^ limits  appropriate  to  that  preliminary  hearing  have  elapsed, 
the  full  hearing  must  be  h^ld  or  the  student  must  be -permitted  to  return 
to  school.     See  the  discussion  in: 

Graham  v.  Knutzen,   361  F.Supp.  881,  882-83  (D.Neb.  1973).  ^ 
Cf .:  United  States  v.  Lovasco,  97  STCt.  2044  (1977);  - 
^   '     Montoya  v.  Sanger  Unified^  School  District,  502  F.Supp.  209 
(E.D.Cal.  1980);.        -  .  ^ 

Mitchell  V.  Board  of  Trustees,  625  F.2d  660,  662  n.4  (5th  Cir.  1980). 

On  the  othejr  hand,  both  parties  have  an  interest  in  adequate  time  to 
prepare  £oi  the  hearing.     In  Goss  v.  Lopez,  however,  the  Supreme  Court, 
without "specif ically  addressing  the  issue  of  adequate  preparation  time, 
stated  that  for  suspensions  of  ten  'days  or  less*,  in  the  absence  pf  un- 
usual circumstances  (such  as  factual  disputes) ,: "There  ;need  be  no  delay 
between  the  time  'notice'  is  given  and  the  time  of ; the  hearing."  419 
U.S.  565,  582  (1975).     Cf;    Hillman  v.  Elliot,  436  F.Supp.  812  (W.D.Va.  | 
1977)  (three  day  suspension).     [See  §XtA  on  the  factors  which  might  make 
a  short  suspension  "unusual."    Oh  the  need  for  time' to  prepare  in  short 
suspension  cases  where  there' i^  a  dispute,  see  Peter  Roos,  "Goss  and  Wood: 
Due  Process  and  Student  Discipline,"    20  Inequality  in  Education;  42^44 
(1975).]     But  see  Cintron  v.  State  Board  of  Education,  384  F.Supp.  674, 
6^0  (D.P.R.  1974)  (suspensions  for  up  to  5  days): 

A  hearing  can  be  meaningful  on%v  if  the  authorities  hav^  given  the 
accused  person  an  opportunity  tos^lan,  prepare  and  present  his 
response  and  the ^evidence  in  miti^tion  or  for  defense. 

In  other  cases,  lower  courts  have  often  recognized  the  student's 
interest  in  adequate  time  to  prepare,  but  the  exact  definition  of  adequate^ 
time  in  judicial  terms  will  depend  upon  the  nature  of  the  particular 
case. 


Navato  v,  Sletten,  560  F.2d  340,  345  n.9  (8th  Cir.  1977)  (denial 

of  certificate  of  completion) ; 
Jordan  v.  School  Digtrict  of  City  of  Erie,  Pa,,  583  F.2d  91,  98 

* (3rd  Cir.  1978)  (Consent  Decree)  (disciplinary  transfer  between 

six  weeks  'and  a  year)  (parent/student  must  recjuest  hearing 

within  five  days  of  notice,  and  hearing  shall  be  scheduled 

within  three  to  ten  days  of  receipt  of  requegjt)^ 
Esteban  v,  Cent:eal  Missouri  State  College,  277fF.Supp.  649,  651 

(WirD.Mo.  1967),  approved,  415  F.^d  1077  (8tU  Cir.  1969),  cert. 

denied,  398  U. S.  J^&S '<1970)  (suspension  for  two  semesters,  at 

least  10  days- notice  required) ; 
Jones  V.  State  Board  of  Education,  279  F.Supp.  190,  199  (M.D.Tenn. 

1968),  ^ff 'd,  407  F. 2d  834. (6th  Cir.  1969),  cert dismissed, 

397  U.S*  31  (1970)  (indefinite  suspension,  two  days  notice 

prioi  to  hearing  sufficient) j 
Marzette  v.  McPhee,  294  F.Supp  562,  567  (W.D. Wis.  1968)  ("suspension 

or  expulsion,"  10  days  notice  required); 
Sullivan  v:  Houston  Independent  School  District,  307  F.Supp.  1328, * 

1343  (S.D.Tex.  1969)  ("suspension  for  a  substantial  period 

of  time"); 

Speake  V.  Grantham,  317  F.Supp.  1253,  1258  (S.D.Miss.  1^70)  (sus- 
pension) ("ten  days  notice. . . ,  this  period  to  commence  one 
day  subsequent  to  the  date  of  mailing  of  the  notice") j 

Behagen  v.  Ihtercollegiate  Conference  of  Faculty  Representatives, 

346  F.Supp.  602^  608  (D.Minn.  1972)  (suspension  from  basketball 
practices,,  at  least  2  days  notice  required); 

Fielder  V.  Board  of  Education,  346  F.Supp.  722,  724,  730,  731  (D. 
Neb.  1972)  (expulsion  for  remainder  of  year,  at  least  3  days 
•notice  required);  '  > 

Mills  V.  Board  of  Education  of  District  of  Columbia,  348  F.Supp.  866, 
882  (D.D.C.  1972)  (suspension  or  other  exclusion  from  student's 
normal  program  for  more  than  two  days;    hearing  must  be  sche- 
duled "at  a  time  and  place  reasonably  convenient  to"  parent, 
"within  four  school  days  of  the  date  upon  which  written  notice 
is  given,  and^  may  be  postponed  at  the  request  of  the  child's 
parent  or  guardian  for  no  more  than  five  additional  school  days 
where  necessary .for  preparation");       .  ' 

Vail  V.  Board  of  Education,  354  F.Supp.  592,  603  (D.N.H.),  remanded 
for  further  telief ,  502  F*2d  1159  (1st  Cir.  1973)  (exclusion 
beyond-5  school  days); 

Corr  V.  Mattheis,  407  F.Supp.  847,  853  (D.R.I.  1976)  (termination 
of  federal  financial  aid); 

Morale  v.  Grigel,  422  F.Supp.  988,  1.003  (D.N.H.  1976)  (semester  sus- 
pension, 2  days  notice  sufficient); 

Adlbi-Sadeh  v.  Bee  County  College,  454  F.Supp.  552,  555-56  (S.D.Tex. 
1978)  (four  days  sufficient  for  this  particular  campus); 

Caldwell  v.  Cannady,  No.  CA-5-994  (N.D.Tex.,  Jan.  25,  1972)  (expul- 
sion for  remainder  of  semester); 
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Grattdn  v,  Wihooski  School  District,  .C.A.  No.  74-8Sfe  (D.Vt^,  Apr.  10, 

1974)  (indefinite *^suspension) ;     ^        ,  v 
Sofair  v.  State  University  of  New  York  Upstate  ^M^dical  Qeyiter  Col- 
lege  of  Medicine,  388  N.  Y.         453,  458  (S.'Ct  .App.Div. ,  4th 
Dept.,  1976)  (dismissal  from  program) ;  ,  * 

^  Xarey  v.  Savlno,  397  N.Y.S.2d  311  (Supl.Ct.,  Allegheny  Cijunty,  1977) 

(permanent  expulsion,  21  hours  insufficient); 
'   Doe  V.  Kenny,  C.A.  No.  H-76-199  (D^Cckxn.  10/12/76)   (consent  decree; 
suspension  beyond  five  days;  st'udent  and  parent  must  receive 
^'  ad  least  five  days  prior  nptice). 

Cf:    Hairs  ton  v.  Drosick,  423  F.Supp\  180,  1|B5'  (S.D.W.Va.  1976)  (place- 
ment in  special  classes,  due  process  required  could  be  met^by 
implementing  regulations'^  which  provide^^at  least  15  days*  prior 
notice) .  < 
Compare:  '  '  - 

Klrtley  v.  Armentrout,  405  F.Supp.  575,  5/7-78°  (W.D;Va.  1975)  (3- 

day  suspension,  notification  of  the  standard  to  be  used  'on  ap- 
peal at  the  appeal  hearing  itself  adequajw?  where  student  had 
more  than  one  month's/  notice  of  the  "^appeal -hearing,  student 
.   was  referred  more  than  a  month  preyiously  to  relgulations  which 
stated  that  this  standard  would  be  used,  anjd  student  did  not  . 
object  to  use  of  this  staificjiard  at  the  hearing); 
Bleicker  V.  Board  of  Trustee^,  485  F.Supp.  1361,  1388  (S.D.Ohio  1980) 
(student  failed  to  suggest  how  lengthier  notice  could  have 
Resulted  in*  more  efffec^iVe  presentation  g{  her  case). 

Again,  the  student's  right  to  adequate  preparation  time  must  be 
implemented  in  a  way  which  does  not  interfere*  with  his/her  rights  con-  - 
cerning  a  prior  hearing  under  §XI.A.  —  either  by  remaining  in  school 
pending  the  hearing 'oi?  %  r^ceiving^  an  adequate  preliminary  hearii^g 
to  cover  the  interim  period  (including,  where  appropriate,  under  these 
two  sections,  adequate  tim§  tg  prepare  for  the  interim  hearing) . 
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p.    ACCESS  TO  EVIDENCE  BEFORE  THE  HEARING 


Courts  have  ruled  that  the  notice  of  the  hearing  and  the  charges  ^  » 

should  contain  notice  of  the  evidence  against  the  student  in: 

Scoggin  V,  Lincoln  University,  Zgi'^F.Supp.  161,  171 -(W.D.Mo.  1968) 

("long-term  suspensions");  • 
Sullivan  V,  Houston  Independent  School  District,  307  E.Supp.  1328,. 

1346  (S.D.Tex.  1969)  (suspension  for  "substantial  period  of 

time");  .     "  • 

Vail  y.  Board  of  Education,  354  F.Supp.  592,  603  (D.N.H.),  remanded 

for  further  relief,  502  F.2d  1159  (1st  Cir.  1973)  (suspensions 

beyon4  5  days) ; 

jMarin  v.  University  of  Puerto  Rico-,  377  F.Supp.^613;  623  (D.B.R. 
1974)  (suspension  for  more  than  one  year); 

Quintanllla  v,  Carey,  C.A.  No>  75-C-829  (^[.p.Ill.;  Mar.  31,  1975) 
(Clearinghouse  No.  15,369)    (permanent  expulsion);  l 

PUSH  .V.  Carey,  C.A.  Nos.  73-C3^522,  74-^0-303  (N.D.Ill.  11/15/75) 

(suspensions  which  potentially  exceeded  10  days),^  rev'd.  In  part  ^ 
bn  other  grounds,  545  F.2d  30  (7th  Cir.  197^)  (reversed  because  X* 
of  lower  court's  failure  to  award  damages  to  students),  rev'd 
on  other  grounds,  98  S.Ct.  1042  (1978)   (reversed  on  damage 
issue) ;     '  «  . 

Doe  V.  Kenny,  C.A.  No.  H- 76-199  (D.ConnJ)  10/12/76)  (consent  decree) 
(Clearinghouse  No.  19,358C)  (disciplinary  transfer); 

Bobbi  Jean  M.  v.  Wyoming  Valley  West  School  District,  C.A.  No.  79-576 
(M.D.Pa.  11/3/80)  (Clearinghouse  No.  30,528B)  (consent 
decree)  (exclusion  beyond  ten  days);  * 

Sofair  y.  State  University,  388  N.Y.S.2d  453  (S.Ct.,  App.Div. , 
4th  Dept.  1976)  (dismissal  from  medical  school). 

Courts  have  ruled  that  students  must  be  given  access  •in  advance  to 
affidavits  and  exhibits  which  will  be  used  against  them  in: 

'  "  Jordan  v.  School  District  of  City  of  Erie,  Pa.,  583  F. 2d  91,  98,  99 
(3rd,  Cir.  1978)  (consent  decree)   (disciplinary  transfers  of  six 
weeks  to  a  year,  "the  student's  school  records,  any  tests  or 
reports  upon  which  said  transfer  is  propo'sed") ;  ^  ^ 

gsteban  v.  Central  Missouri  Stata  College,  277  F.Supp.  649,  651  * 

(W.D.Mo.  1967),  approved,  415  F. 2d  1077  (8th  Gir.  1969),  cert.  * 
denied,  398  U.S.  965  (1970)  (suspension  for  two  semesters);  - 

Marzette  v^  McPhee,  294  F.Supp.  562,  567  (W.D.Wis.  1968)  ("suspen- 
sion or  expulsion";; 

Speake  v.  Grantham,  317  F.Supp.  1253,  1258  (S.D.Miss.  1970)  (indef- 
inite   suspension,  see  below) ;  X 

Mills'  V.  Board  of  Education,  348  F.'Si^pp.  866,  882  (D.D.C.  1972/ 

(sus'pension,  transfer,  or  other  exclusion  from  student's  Aprmal  program 
for  more  'than  two  days);  \ 
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.     •  '  \  '  ' 
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Gratton  v,  Winooski' School  District,  C.A.  Nci^.  74-86  (D.Vt.,  Apr.  10, 
1974) (indefinite  suspension,  copies  of  any  written  reports  to 
^  be  sent  to  student  at  least  five  days  before  hearing); 
Ross  V.  Disare,  C.A.  No.  *74-Civ.-5047  (S.D.N.^.,  June  13,  1977) 

(Clearinghouse  #21,649)  (suspension  beyonJ^  5  days,  admission  of 
written  statements  without  prior    notice  \violates  state  law). 
See:  Board  of  Education  v.  Butcher,  402  N.Y.S.2d  626  (Sup.Ct.,  App.  Div. , 
'  1978) (teacher  disciplinary  proceeding, . ri^ht  to  prepare  de- 
fense required  access  t&  entire  records  o£  his  students,  with 
all  identifying  data  deleted). 

Wasson  v.  Trowbridge,  382  F.2d  807,*  813  (2nd  Cir\.  1967)  (dismissal 

from  merchant  marine  academy,  not  necessarily  entitled  to  see  ^ 
"confidential  opinions  of  members* of  the  faculty,"  although 
there  should  be  an  "evidentiary  hearing  into  the  nature  of 
V     the  concealed  evidence,  if  any,  and  the^ reason  for  withholding 

it").  .  ^ 

Courts  have  held  that  the  student  is  entitled  to  a  ^st  of  witnes- 
ses and  a  summary  of  their  testimony  in  advance  in: 

Jordan  v.  School  District,  supra  (names  of  all  persons  who  wijl  give 
relevant  information) ; 

Speake  v.  Grantham,  supra,  317  F.Supp.  at  1257,  1258  (denial  of  due 
process  because  students  "were  not  given  names  of  witnesses 
*who  would  testify  against  them,"  other  than  one,  and  "were  not 
furnishfeti  with  copies  of  statements  of  witnesses  who  were  to 
,      testify;"    any.. further  action  must  be  based  on  hearing  pro- 
cedures, in  Which  students  "shall  be  informed  of  the  names  and 
addresses  of  all  witnesses  to  be  called  by  the  University  and 
furnish  a  statement  consisting  of  the  substance  of  potential 
witnesss'  testimony  at  least  five  (5)  days  prior  to  the  hearing, 
as  well  as  copies  of  any  other  documentary  evidence  which  will 
be  introduced");  ' 

Blstrick  v.  University  of  South  Carolina,  324  F.Supp.  942,  950 

(D*S.C.  1971)  (indefinite  suspension,  both  names  and  coittent);  ; 

Behagen  v.  Intercollegiate  Conference  of  Faculty  Representatives, 
346  F.Supp.  6.02,  608  (D.Minn.  1972)   (suspension  from  basket- 
o  ball  practices,  A±sh  of  witnesses); 

Graham  v.  Knutz^n,  362  F.Supp.  ^881,  885  (D.Neb.  1973)   (all  suspen- 

.  sionst  students  and  parents  must  be  notified  of  "names  of        f-.  ' 
teachers  and  administrators  haying  primary  knowledge  of  the 
facts")* 

Caldwell  V.  Cannady,  No.  CA-5-994  (N.D.Tex.,  Jan.  25,  1972)  (expul- 
sion fox  remainderrof  semester,  list  of  names  and  summary  of 
testimony);  * 
p  Bobbi  Jean  M.  v.  Wyoming  Valley  West  School  District,  supra. 
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Contra:  * 

Linwood  v.  Board  of  Education,  463  F.2d  763,  770  (7th  Cir.),  cert. 

denied,  409  U.S.  1027  (1972)  (expulsion  for  remainder  of  year); 
Whiteside  v.  Kay,  446  F.Supp.  716,  721  (W.D.La.  1978)  (expulsion 

for  remainder  of  year). 

To  the  extent  that  the  evidence,  statements,  and  names  of  witnesses 
are  in  writing,  the  parent's  or  .eligible  student 's  .right  to  inspect  is 
grounded  not  only  in  the  Due  Process  Clause,  but  also  in  the  Family  Edu- 
cational Rights  and  Privacy  Act  of  1974,  20  U.S.C.  §1232g,  governing 
student  records  in  educational  institutions  receiving  federal  education 
funds, since  the  evidence  would  then  be  a  "student  record."    See  §XII.A, 
"Stfudent  Records."  V  "    »  ^ 

For  the  right  to  confront  and  cross-examine  at  the  hearing  itself 
those  persons  who  have  made  statements  against  the 'student,  see  §XI.F.4, 
"Adverse  Witnesses  and  Evidence." 
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E.     IMPARTIAL  DECISION-MAKER 


Courts  have  uniformly  recognized  the  student's  right  to  an  impartial 
decision-m^ker.    For  a  list  of  cases,"  see  Center  for  Law  and  Education,  ^ 
The  Constitutional  Rights  of  Students,  240-42  (1976).    Nevertheless,  as  - 
that  volume  indicates,  these  courts  have  often  found  that  the  student 
in  -the  particular  case  has  not  demonstrated  sufficient  |vidence  of 
partiality.  •  ^  ^ 

First,  as  one  court  has  noted,  "It  is  well  settled  that  there  is  no 
constitutional  right  to  be  heard  by  a  particular  tribunal."    Sill  v. 
Pennsylvania wStatfe  tnivefslty,  462  F.2d  463,  469  (3rd  Cir.  1972).  -.Thus, 
while  courts,  will  in  sbjpe  circumstances  rule  that  certain  persons  cannot 
be  decision-makers,  they  will  rarely  spell  out  who  should  be  the  deci- 
sion-makers. *  •  ^ 

One  exception  is  Mills  v.  Board ^of  Education,  348  F.Supp.  866,  883 
(D.D.C.  1972)  (suspension^,  transfer,  or  other  ejcclusion  from*  student's 
normal  program  for  more /rhan  two  days),  where  the  court  mandated  "indepen- 
dent hearing  o^fficers-, "  who  "shall  be  an  employee^  of  the  District  of 
Columbia,  but  shall  not  be  an  officer,  employee  or  agent  of  the  Public 
School  Syste^m."       ,  '     ^  '  '  .  • 

Particular  tribunals  njay  also  be  established  by  consent  ofders.  For 
example,^  the  consent  decree  approved  in  Jordan  v.  School  Distrioj:  of  . 
City  of.  Erie,  Pa.,  583  F. 2d  91,  98,  99  (3rd  Cir.  1978)  (disciplinary 
transfers  of  %ix  weeks  to  a  year),  pirovides  for  a  first  level  hearing: 

.   .   .  before  an  At-Large  Committee  composed  of  one  admini- 
.strator  and  two  empj^-oyees  ^of  the*  School  District  selected  by  the 
Erie  Education  Association.    None  of  the  members  of  this  At-Large 
Committee  shall  be  from  the  student's  school  building.     The  mem- 
bers of' the  At-Large  Committee  shall  serve  on  a  rotating  basis.   .  . 

alid  a  seconij-levei,  de  novo  hearing  before* an  impartial  hearing  examiner: 

'    ^  The  impartial  hearing  examiner  at  Hearing  II  shall  be  a  repre- 
sentat?lve  of  either  the  Bureau  of  Mediation  or  the  American  Arbitra- 
tion Association.   "Such  hearing  examiner  shall  be  paid  by  the  School 
.District.     The  hearing  examiner  shall  be. selected  from  a  list  of 
fiVe  (5)  members,  the. School  District  striking  one  n^me  and  the 
parent  or  guardian  and  student  or  his/her  representative  striking 
the  next,  and  continuing  in  like  manner  until  ^ne  .name  remains. 

<j 

Second,  students  have  generally. failed  in  thpir  attempts  to  argue 


ERIC 


407  . 


401) 


that  ,h6aring  officers  or  panels  consisting  solely  of  administrators  or 
cf  persons  employed  and  appointed  by  the  administration  are  by  their 
very  nature  biased.  '    -  .  .  ^ 

See:  Winnick  v.  Manning,  460  F.2d  545,  548-49|,  (2nd  Cir.  1972); 

Murray  v.  Baton  Rouge  Parish  School  Board,  472  F.2d  438,  443  (5th 

'  Cir.  1973>;  ~?  ^  " 

Jenkins  v.  .Lqujsiana  State  Board  of  Education,  506  F!2d  992,  1003 

(5th  Cir.  1975);       .  .   ^  X 

Hillman  v.  Elliot,  436  F.Supp.  812,  816  (W.DWa.  1977). 
'See  especially: 

/     Graham  v.  Knutzen,  351  F.Supp.  642,  669  (D.Neb.  1972). 
'Cf:^  Hortonville  Joint  School  District  No.  1  v.  Hortonville  Education 
^     ;  Association,  426  U.S.  482  (1976).  ~  ^ 

'Nevertheless^  a  few  courts  hav^  recognized  that  the  very  role  of  an 
administrator  may  make  him/her  an  inappropriate  tribunal.  . 

See*:  Quint^nilla  v .  -  Carey , ,  C  ivil  No.  75-C-829  (N.D.Ill.,  Mar.  31,  1975) 
I'       '(Cleatinghouse  No.  15,369)     (permanent  expulsion, ^  "None  of  :the 
administrators  of  Kelvyn  Park  High  School  shall  serve  as  hearing 
officers") ;  '  » 

PUSH  V.  Carey,-  G.A.  Nds.,  73-C-2522,  74-C-303  (N.D.Ill.  U/15/75) 

(suspensibns  which  potentially  exceeded  10  days,  same  require- 
ment as  Quintanilla)  ,  revM  in  part  on  other  grounds,  545  F.2d 
'  '         30  (7th  Cir.  1976)   (reversed  because  of  lower  court^s  failure 
to  award  damages  to  students),  revM  on  other  grounds,  98  S.Ct. 
'       1042  (1978)  (reversed  on  damage  issue); 
.Everett  v.  Marcase,  426  F.,Supp.  397,  402  (E.D.Pa.  1977)  (transfers, 
/'The  hearing  dfficer  should  not,  of  course  be  the  principal  of 
'  the  school  who  holds  the  first  informal  hewing  and  recommends 
the  transfer.    Likewise,  it  obviously  should  not  be  someone 
^         under  his  direct  control  or  supervision  or  below  him  in  t^e 

*  chain  of  command/:"  although  it  may  be  a  superior  of  the  prin- 
cipal) ;  , 
Mills  V.  Board  of  Education,  supra; 
Jordan  v.  School  District,  supra; 

Recognition  of  the  impartiality  problems  raised  when  administrators 
Serve  as  hearing  officers  may  be  found  in  the  Education  for  All  Handi- 
capped Children  Act,  20  U.$.C.  §1415(b)(2),  which  declares  that  "no 
hearing  conducted  pursuant  to  the  requitements  of  this  paragraph  [i.e., 
special' education  hearings]  shall  be  conducted  by  an  employee  of  such 
agency  or  unit  involved  in  the  education  or  .care  of  the  child." 

See  also:  ^  • 

34  C.F.R.  §300.507    (the  implementing  regulations);  , 
Department  of  Education,  "Nondiscrimination  in  Federally  Assisted 

"       '  '  '410 
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Programs:    Policy  Interpretation  No.  6,"  43  Fed.ReR.  36034 

(8/14/78)  (school  board  members  may  not  serve  as  special 

education  hearing  officers); 
Campochiaro  v,  Cajifano,  C.A.  No.  H-78-64  (D.Conn.  5/18/78) 

(Clearinghouse  NO.  23,909B)  (same); 
Robert  M.  v,  'Benton,  634  F.2d  1139  (8t:h  Cir.  1980)   (state  superintendent 

of  education  may  not  serve  as  special  education  hearing  officer) ; 
VQgel>.  School  Board,  491  F.Supp.  989  (W.D.Mo.  1980)  (same); 
Monahan  v.  Nebraska,  491  F.Supp.  1074  (D.Neb.  1980),  aff  M,  645 

F. 2d '592  (8th  Cir.  1981)  (same); 
Helms  V.  McDaniel,  657  F.2d  800  (5th  Cir.  1981)   (state  education 

agency  may  not  make  the  decision)  *r  ' 
Grymes  v.  Madden,  672  P. 2d  321  (3rd  Cir.  1982)  (similar). 

Third,  in  sdme  courts,  even  a  certain  degree  of  prior  involvement 
has  not  b'een  held  fatal  to  impartiality  in  the  absence  of  some  specific 
evidence  of  bias,  prejudgment,  or  a  personal  stake  in  the  outcome. 

See:  Cases  in  The  Constitutional  Rights  of  Students,  supra; 

Hillman  v.  Elliot,  Siium,  436  F.Supp.  at  816  (three-day  suspension; 
principal  not  disqualified  from  serving  as  hearing  officer  be- 
cause, of  h^.s  initial  meeting  in  which  he  made  a  preliminary 
decision  to  suspend,  absent  evidence  of  actual  bias;  prior 
involvement  creates  impermissable  .bias  only  when  it  comes  from 
outside  the  adjudicatory  process,  just  as  a  judge  is  not  dis- 
qualified by  prior  knowledge  which  comes  within  the  courtroom 
-in  hearing  preliminary  motions); 

Cf :     Hortonville  Joint  School  District  v,  Hortonville  Education 

Association,  426  U.S.  482  (1976)  (dismissal  of  striking  teachers 
by  school  board  which  had  been  involved  in  negotiating  issues 
which  led  to  the  strike,  some  familiarity  with  the  fqpts  of 
the  case  gained  by  an  agency  in  performance  of  its  statutory  - 
duties  does  not  disqualify  It  as  a  decision-maker). 

Nevertheless,  various  forms  of  involvement  have  been  held  to  violate 
the  guarantee  of  impartiality  in:  o 

Wasson  v.  Trowbridge,  382  F.2d  807,  813  (2nd  Cir.  1976)  (dismissal 
from  maritime  academy,  "prior  official  involvement  in  a  case 
,    renders  impartiality  most  difficult  to  maintain,"  "Wasson  was 
entitled  to  show  that  members  of  the  panel  had  had  such  prior 
contact  with  his  case  that  they  could  be  presumed  to  have 
been  biased") ; 

Sullivan  v.  Houston  Independent  School  District,  475  F.2d  1071, 
1077  (5th  Cir.  1973)   (suspension  for  remainder  >of  semester, 
where  "the  incidents  for  which  Paul  was  suspended  were  cast 
largely  in  terms  of  a  personal  confrontation  with  Mr.  Cotton  . 
it  is  difficult  to  imagine  that  Mr.  Cotton  could  have  given 
Paul  an  impartial  hearing"); 

Caldwell  v.  Cannady,  340  F.Supp^  835,  839  (N.D.Tex.  ^1972)  (expulsion 
for  remainder  of  semester,  "For  the  board  to  act  as  investiga- 
tor, prosecutor,  judge  and  jury  makes  a  mockery  of  the  notion 
of  a  fair  hearing") ; 
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Warren  v.  National  Association  of  \Secondary  School  Principals,  375 
FtSupp  1043,  1047  (N.D.Tex.  1974)  (dismissal  from  honor  s^oci- 
ety,  hearing  defective  where  ^pciising  witness  was  on  the  hear- 
ing panel) ;  \  « 

Martin  v.  University  of  Puerto  Rlco,\  377  F.Supp.  613,  623  (D.P.R. 

1974)  (suspension  for  more  than  one  year,  right  to  "impartial, 
previously  uninvolved  offi<:ial"); 

Gonzales  v.  McEuen,  435  F.Su^p.  460,  464-66  (C.D.Cal.  1977)  (expul- 
sion for  remainder  of  year,  hearing  defective  where  scliool 
district  attorneys    mixed  roles  of  prosecuting  the  case  and 
advising  the  board  which  heard  the  case,  and  where  superinten- 
dent, who  also  was  involved  . in  prosection  of  tSie  case,  sat 
with  the  board  during  its  deliberations); 

Gratton  v.  Winooski  School  District,  C.A.  "No.  74-86  (D.Vt.,  Apr.  10,' 
1974)  (indefinite  suspension,  particular  facts,  here  justified 
court's  removing  hearing  from  principal  and  superintendent  pre-  ^ 
viously  involved  in  gathering  facts  and  making  recommendations 
without  impugning  their  ^'motives  or  good  taith"); 

Bradley  v.  Milliken,  .C.A.  No.  35257  (E.D.Mich.,  July  3,  1975)  (all 
due  process,  "When  tKe  pifincipal  is  involved  in  the  accusa- 
tion process, ' another  person  must  replace  the  principal  to  con- 
duct the  hearing") ; 

PUSH  V.  Carey,,  supra,  (witness,  may  not  be  hearing  officer,  due  pro- 
cess denied  where  decision  was  made  by  major  factual  accusers)j 

Williams  v.  Austin  Independent  School  Districted  C.A. No.  A-78-CA-215 
(W.D.Tejc.  8/26/81)  (Clearinghouse  No.  32,431)  (suspension 
for  remainder  of  quart e?-,  "Allowing  the  adjudicator  to  play 
two  roles,  one  partisan  and  one  judicial,  necessarily  involves 
lack  of  due  process,"    such  as  here,  where  two  witnesses 
were  members  of  th3  panel  that,  recommended  his  punishment, 
and  were  allegedly  struck  bjt  the  student,  creating  "the 
probabi||ity  of  bias") ; 

Marshall  v.  Maguire,  424  N.Y.S.2d  89  (!^up.Ct. ,  Nassau  County,  1980) 
(expulsion,  participation  by  same  college  official  in  each  of 
the  first  two  levels  of  the  disciplinary  process,  in  violation 
of  schooI^s  own  rule,  "so  taints  the  proceedings"  that" the 
student *s  right  to  an  impartial  tribunal  was  impaired); 

In  re  DeVore ,  11  Ed. Dept. Rep.  296  (N.Y.S^fed.Coram'r  1972)  (indefin- 
ite suspension,  right  to  impartiality  violated  by  superinten- 
dent '^s  reliance  on  personal  ISowiedge  of  student \s  arrest). 

Steffen  v.  Board  of  Directors,  377  A.2d^^  1381  (Pa.Crawlth.  1977)  i 
(teacher  dismissal,  school  board  properly- kept  prosecutorial 
and  judicial  functions  separate  by  use  of  two  separate  attor-^ 
neys) ;  ■  ^  "^.^ 
S'taton  V.  Mayes,  522  F.2d  908,  912-15  (10th  Cir,  1977),  cert,  denied, 
 -96-ST€t;"309^^  (1977)  (administrator's  dismissal  denied  due  pro- 
cess where  board  members  made  prior  statements  on  the  merits, 
not  merely  statements  on?  r^elated  policy'  issues,  Hortonville 
distinguished);                    *       ,  '  ..j  ^ 
Bogart  V.  Unified  School  District,  432  F.Supp.  895^(1). Kan.  1977) 

(dismissed  school  teacher  wks  denied  an  impartial  tribunal  when 
'school  board,  which,  based  its  initial  decision  on  teacher's  jury 
-conviction  for  possession  of  marijuawfa*,  reaffirmed  i*^  decision 
at  second  hearing  without. any  further  evidence  of  wrongdoing 
after  judge  acquitted  the  teacher);  ; 
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c.  • 

Bar ham  v,  Welch,  478  F.Supp.  1246  (E.D.Ark.  1979)  (superintendent 
discharge,  evidence  established  thdt  hwo  of  the  four  board 
members  had  prejudged  the  matter  and  were  incapable  o|  impar-^ 
;     •  tial  decision). 

Compare         "  *  c  ,  • 

Tasby       Estes,  643  F.2d  1103,  1106  (5th  Cir.  198i)  (refusing  '  . 
to-  find  violation  where  school  board  attorney  presents 
* evidenc^  against  student  and  advises^  board  on  the  law) ; 

^   Kraut  V,-.  feachf ord\  51  Ill.App,3d  206,  366  N.E.2d  497,  504-05  (111. 
*    App.  1977-)  (dropping  student  because  of  non-residency;  "Due 
proqess  of  law,  by  necessity,  requires  an  impartial  decision 
^  '       maker  aiid^while  this  role  is  not  barred"  to  one  involved  in 
,        some  aspecjts  of  a  cas6,  the  final  arbiter  should'  not  have 
participated' in  making* the  determination  under  review;"  not 
;  violated  here  where  administrator /took  previous  action  concern- 
ing different  decision)  ;- 
Carey  v.  Saviho,  ^^-397  !^.Y.S.2d  311  (Sup.Ct.,  Allegheny  County,  1977) 
(exp^jls,l,on)  ("While  the  cdnduct  of  respondents'  attorney  at 
the  hearing  was  probably  within  the  guidelines  of  due  process, 
at-  least' for  the  appearance  of  fairness,  it  would  have  been 
more  proper  to  aid  the  hearing  officer,  only  when  requested  to 
do*  so,  'and  %lso  not  to  be'^present  during  the  deliberations  of 
^  the  boaril"). 

The  right  to^an  impartial  tribunal  is  linked  to  certain  othe;c  basic 
rights'^  including  the  student's  right  of  access  to  all  evidence  which 
will  be  used  (§XI.D.),  to  confront  and  cross-examine  all  witnesses  whose 
testimony  is  considered  (§XI.F.4),  to  a  presumption  of  innocence^ (§XI.F* 7) , 
to  a  hearing  confined  to  the  scope  of  the  charges  in  the  initial  notice. 
(§XI*F.8.c)|^  and ''to  »a  decision  based  solely  on  the  evidence  presented 
at  the  hearing  (§III-.G.l).  See,  for  example.  In  re  DeVore,  supra,  11  Ed. 
Dept. Rep.  at ^298: 

The  superintendent  chose, , howeVer,  to  rely  upon  his  personal 
"knowledge  of  the  fact  of'tarrest  and  the  basis  for  the  arrest.  It 
is  evident  from  a  reading  of"  the  transcript  that  he  utilized  such 
personal  knowledge's  an  alternative  to  testimony.    There  are,  of 
course,  three  essential  def  Ats  in  this  procedure. 

'  ; 

^  First,  a  decision  to  impose  a  disciplinary  penalty  and  the 

extent  of  the  penalty  ^niust  be  supported  by  the  evidence  contained 
in  the  record.     This  cannot  be  the  case  where  the  fact  of  arrest 
ijS^  established  solely  from  the  private  knowledge  of  the  hearing  of- 
*  ficf^.     Secondly,  it  is  impossible  for  the  student  to  cross-examine 
or  in  any  wa^  rebut  the  private,  nontestimonial  knowledge  of  the 
'  .    hearing  officer.     Third^  and  perhaps  most  s^riqj^s,  is  the  fact  that 
the  hearing  officer  loses  his  neutral  posture  and,  in  effect,  be- 
comes a  silent  witness  in 'support, of  the  charges.    Nothing  is  more 
essenl;ial  than  a  neutraf  hearing  officer  (Matter  of  Dishaw-,  10  Ed. 
Dept. Rep  34 '(1970). 


The  argument  that  a  particular  tribunal  is  not  impartial  will  gen- 
erally be  strengthened,  as  some  of  the  decisions  above  indicate,  by  pre- 
senting very  concrete  evidence  of  bias.     It  may  even  be  possible  to  con- 
vince some  courts  of  what  many  students^  parents,  and  staff  will  readily 
acknowledge  —  that  the  very  nature  of  the  administrator's  role,  oper- 
ating within  a  hierarchical  chain  of  command  in  which  success  depends 
upon  good  working  relationships,  creates  inevitable  pressures  n(it  to 
issue  too  many  decisions  against  subordinates  (teachers,  lower-level 
administrators)  as  well  as "superiors. ,  However,  such  an  argument  should  be 
heavily  buttressed  by  expert.  Student,  parent,  and  staff  witnesses  who 
can  testify  to  the  phenomenon." 

Recognition  of  this  phenomenon  can  create  a  demand  either  for 
independent  hearing  officers,  such  as  those  mandated  in  Mills  or  at  the 
second  level  hearing  in  Jordan,  or  for  student  courts  or  student-staff 
l^anels,  which  are  used  by  some  districts.    Full  and  active  student 
participation  is  critical  for  addressing  issues  of  discipline  and  student 
rights.    Cf.  Nitzberg  v.  Parks,  525  F.2d  378,  385  (4th  Cir.  1975).  It 
should  be  cautioned,  however,  that  placing  students  on  hearing  panels  is 
often  the  easiest  step,  in  political  terms,  toward  student  invoivement 
in  decision-making..    School  systems  that  are  otherwise  unwilling  to  ^ 
allow  students  a  real  role  in  decisions  will  sometimes  do  so  in  this 
area.     It  is  probably  meaningless  to  place  students  on  a  hearing  panel 
in  the  absence  of  other  forms  of  substantial  student  involvement  in 
decisions  —  since  they  are  then  being  told  to  enforce  rules< which  they 
have  had  no  role  in  shaping.    Thus,  placiwg  students  on  hearing  panels 
should  be  done  only  as  partT  bl  aTHucK  brqad^  effort  to  push  full, 
active  student  involvement  in  all  spheres. 

For  more  on  impartiality,  see  Kern  Alexander,  "Administrative 
Prerogative:    Restraints  of  Natural  Justice  on" Student  Discipline,'' 
7  J. Law.  &  Ed.  331  (1978). 
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F.     PROCEDURES  AT.  THE  HEARING. 

.  '  \ 

1.     RIGHT  TO  COUNSEL  OR  OTHER  REPRESENTATION     '  \ 


Goss  •  -  '  .  » 

In  Goss  V,  Lopez,  419  U^rS.-565,    583  '(1975),  the  .Supreme  Court  speci- . 
fically  declined  to  hold  that  the  right  to  counsel  was  required*  cpuntry- 
wide,  for  hearings  in  the  normal,  short-suspension  case  with  no  unusual 
circumstances,  but  did  state  that  in  ^'difficult  cases"  of  short  suspensions 
the  disciplinarian  may  decide  that  the  use  of  counsel  is  warranted,  and 
that  unusual  circumstances  [such  as  material  factual  disputes]  may  require 
more  elaborate  procedures.     See:.  , 

§IX.B,  "What  Kind  of  Due  Process;" 

$X.A,  "Suspension  for  Ten  Days  or  Less;"  „  ' 

Peter  Roos,  "Goss  and  Wood:    Due  Process  and  Student  Discipline," 

20  Inequality  in  Education  42^,  -44  (1975).  *  * 

Lower  Courts  Denying  Right  to  Counsel 

Lower  courts,  which  provfde  guidance  at  least  as  to  the  requirements 
for  longer-term  discipline,  have  divided  on  the  issue  of  right  to  a  lawyer. 
Those  c^ses  which  have  denied  this  right  have  generally  relied  on  other 
evidence  that,  in  the  particular . case,  the  hearing  was  nevertheless  fair= 
and  absence  of  counsel  did  not  create  substantial  harm.     This  line  of  , 
reasoning  is  best  represented  by  Was son  v.  Trowbridge,  382  F.2d  807,  812 
(2nd  Cir.  1967)  (dismissal  from  military  academy): 

The  requirement  of  counsel  as  an  ingredient  of  fairness  is  a 
function  of  all  the  other  aspect^  of  the  hearing.    Where  the 
proceeding  is  non-criminal  in  nature,  whe'ire  the  hearing  is  in- 
vestigative and  not  adversarial  and  the  gove^rnment  does  not  pro-  - 
ceed  through  counsel,  where  the  individual  con<ierned    is  matui;^' 
and  educated,  where  his  knowledge  of  the  events  of  May  30th  ^ 
should  enable  him  to  develop  the  facts  adequately  through  avail- 
able sources,  and  where  the  other  aspects  of  the  hearing  taken 
as  a  whole  are  fair,  due  process  does  not  require  representation  ^ 
by  counsel. 

Claims  of  right  to  counsel  have  been  denied  by  other  courts  which 
have  found  the  particular  proceedings  otherwise  fair  in:' 

Hagopian  v.  Knowlton>  470  F.2d  201,  211-12  (2nd  Cir.  1972)  (separa- 

tibn  from  military  academy,  although  student  is  entitled  to  seek 
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advice  and  retain  counsel  to  a3sist'in  preparing  hi9  defense); 
Navato  v,  Sletten.  560  F.2d  340,  345  n. 8  (8th  Cir,  1977)  (denial  of 

certificate  of  completion  of  residen'cy  program); 
Due  V.  Florida  A.  &  M,  University,  233  F.Supp,  396,  403  (N.D.Fla. 

1963)  (Judge  Carswell)  (indefinite  suspension); 
Whitfield  v.  Simpson,  312  F:Supp.  889,  894  CE.D.Ill.  1970)  (expulsion); 
^Haynes  V,  Dallas  County  Junior  College  District,  386  F.Supp.  208, 

211-12  (N..D.Tex.  1974)  (suspensions); 
Garshman  V.  Pennsylvania  State  University,  '395  F,  Supp.  912,  921 

(M.D.Pa.  1975) (dismissal).  * 

Right  to  counsel  has  been  denied    in     hearing  before  a  body  which  was  ^ 
only  "advisory"  and  "investigative," 

Barker  v.  Hardaway,  283  F.Supp.  228,  238  (S.D.W.Va.),  aff M  per  ' 
curiam,  399  F.2d^638  (4th  Cir.  1968),  cert,  denied.  394  U.S. 
905  (1969); 

and  in  a  school  guidance  conference, 

Madera  v.  Board  of  Education.  386  F.2d  778  (2nd  Cir.  1967). 

Cf.:  Downing  v.  LeBritton.  550  F.2d  689  (1st  Cir.  1977)  (in  the  absence  of 
any  specific  showing  of  inadequate  opportunity  to  defend,  dis- 
charged employee  not  entitled  to  be  represented  by  outside 
,  counsel  where  university  rules  permitted  him  to  be  represented^  v  ' 

by  any  of  several  thousand  fellow  employees,  there  was  access 
to  counsel  for  preparation  and  advice,  and  there  were  other 
significant  procedural  protections) ; 
Bleicker  v.  Board  of  Trustees,  4^5  F.Supp.  1381,  1388  (S.D.Ohio 

1980)  (veterinary  student  failed  to  suggest  how  presentation 
of  her  case  would  have  been  aided  by  counsel,  particularly 
when  counsel  presented  same  evidence  to  court,  with  no 
difference  in  outcome) . 

Lower  Courts  Requiring  Right  to  Counsel 

The  majority  view  now  seems  to  require  counsel,  at  least  for  long- 
term  discipline.    In  French  v.  Bashful,  303  F.Supp.  1333,  1337  (E.D.La. 
1969),  modified  and  affM  per  curiam.  425  F.2d  182  (5th  Cir.  1970). 
(counsel  necessary  where  case  against  student  was  prosecuted  by  a  second- 
year  law  student),  the  court  spoke  to  the  value  of  counsel:  - 

Althou-gh  the  right  to  counsel  was  not  among  the  rights 
specifically  enumerated  by  the  court  in  Dixon >  Lv.  Alabama  State 
Board  of  Education,    294  F.2d  150  (5th  Cir. T,     cert,  denied, 
368  U.S.  930  (1961)],  it  cannot  be  deniedvthat  the  assistance 
of  an  attorney  in  a  trial-type  proceeding  is  .of  considerable 
value.   .   .   .  Counsel  is  best  qualified  to  prepare  a  defense  to. 
the  charges',  examine  the  evidence  against  the  defendent,  cross- 
examine  witnesses  if  such  a  right  is  permitted,  and  to  other- 
wise  plead  the  defending  student's  cause.  > 
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The  right  to  cross-examine,  in  particular,  will  often  be  meaningless  unless 
done  by  someone  with  previous  experience  and  training. 

In  Fielder  v*  Board  of  Education,  346  F.Supp.'  722,  731n.7  (D.Neb.  1972) 
(expulsion  for  the  remainder  of  the  year),  the  court  gave  other- reasons: 

^Permission  to  appear^ at  the  hearing  with  counsel  will  have  the  ^ 
,  'tendency  to  hold  the  proceedings  to  genuine  issues  and  to  assure 
the  student's  acting  advisedly. 

Additional  support  for  a  right-to-counsel  requirement  has  beeti  noted 
in  the  National  Juvenile  Law  Center's  commentary  to  its  model  code4 

The  presence  of  counsel  is  critical  to  the  protection  of  a  stu- 
dent's interests  in  any  |)olitically*  charged  situation.  Further, 
the  presence  of  a  representative  in  addition  to  the  party  is 
critical  when  one  considers  the  difficulty  of  maintaining  one's 
control  and  reason  in  a  highly  charged  situation  such  as  a  dis- 
ciplinary hearing  where  one  is  vulnerable. 

Ri^ht  to  counsel  has  also  been  required  in:  ■ 

Black  Coalition  v.  Portland  School  District  No:  1,  484  i'.2d  1040, 
1045  (9th  Cir.  1973') '  (expulsion  for  remainder  of  year)  ; 

Gabrilowitz  v.  Newman,  582  F.2d  100  (1st  Cir.  1978)  (where  student, 

in  school  disciplinary  hearing  was  also -facing  criminal  charges, 
it  was  denial  of  due  process  to  refuse*  request  of  student  who 
Vaifted  counsel  present  for  advice  and  consultation  only;  deci- 
sion limited  to  this  fact  pattern)^; 

Jordan  v.  School  District  o£  City  of  Erie,  Pa,,  583  F.2d  91,  99 
'    V    (3rd  Cir.  1978) (consent  decree)   (disciplinary  transfer  for  from 
six  weeks  to  one  year) ; 
-    Zanders  v.  Louisiana  State  Board  of  Education,  281  F.  Supp.  747,  752  • 
(W.D.La.  1968)   (expulsion);   '  ^ 

Keene  v.  Rodgers,  316  F.Supp.  217,  221  (D.Me.  1970)  (dismissal  from 
maritime  academy);  ' 

Speake  v.  Grantham, -317  F.Supp.  1253  (S.D.Mi^s.  1970)  (one-year  sus- 
pension) ;  ' 

Givens  v,  Poe,  346  F.Supp.  202,  209  KW.D.NiC.  1972)  (exclusion  ''for 
any  considerable  period  of  time"); 
-  ^  Mills  V.  Board  of  Education^  348  F.Supp.  866,  882  (D.D.C.  1972)  (sus- 
pension, transfer  or  other  exclusion  from  student's  normal  program 
for  more  than  two  days); 
•  Marin  y*  University  of  Puerto  Rico,  377  F.  Supp.  613,  623  (D.P.R. 
1974)''o(suspension  for  more  than  one  year); 

Corr  v.'MaJitheis,  407  F.Supp.  847,  853  n.9  (D.R.I.  1976)  (termination 
of  federal  financial  aid); 
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Gonzales       McEuen,  435  F.  SupR.  460,  467  (G.D.Cal.  1977)  (expulsion 

for •remainder  of  year);  , 
Mello  V,  SchoQl  Committee  of  New  Bedford >  C.A.  No.  72-1146-F  (D.Mass., 

Apr.  6,  1972)  (aU  suspensions); 
Grattbn  v.  Winooski  School  District,  C.A.  No.  74-86  (D.Vt.,  Apr.  10, 
1974)  (indefinite  suspension) ;  ^  ' ' 
^    Quantanilla  v.  Carey,  C.A.  No.  75-C-'829  (N.D.Ill.,  Mar.  31,  1975) 
(Clearinghouse  No.  15,369)  (permanent  expulsion);^        ,  * 
'  '     PUSH  v/ Carey,  C.A.  Nos.  73-C-2522,  74-C-303,  (N.D.Ill.,  Nov.  5,  1975) 
'SP  Clearinghouse  No.  17,507)  (suspensions  potentially  beyond  10  o 

days),  revM  in  part  on  other  grounds  sub,  nom.  Piphus  v.  Carey, 
545  F.2d^30  (7th  Cir.  1976)  (reversed  because  of  lower  court's 
failure  to  award  damageis  to  students),  revM,  98  S.Ct.  1042  (1978) 
,  (reversing  appeals  court's  holding  on  damages);     '  ^ 
Winters  v.  Board  of  Education  of  City  of  Buffalo,  C.A.  No.  78-75 

(W.D:N.Y.  5/25/78)   (Stipulation  for  Entry  of  Judgment  arid  Judg- 
ment) (suspension  beyond  five  days); 

giles  V.  Redfern,  c'.A.  No.   ;_,  (N.H.Super .Ct. ,  Chesire  County, 

Jan.-  18,  1977)  (Clearinghouse  No.  20,624)     (suspension  for  re- 
mainder of  semester); 
Goldwyn  v.  Allen,  281  Misc. 2d  94,  281  N.Y.S.2d  899,  905  (1967)  (with- 
holding the  right  ^o  take  state  Regents  exam  for  one  year) ; 
^   .Carey  v.  Savino,  397  N.Y.S.'2d  311  (1977)   (permanent  expulsion,  short 
period  between  notice  and  hearing  denied  student  adequate  oppbr- 
tunity  to  obtain  counsel) 
See:  In  re  Gault,  387  *  U.S.  511  (1967)  (right  to  obtaifi  courisel  in  juvenile 
court,  regardless  of  whether  proceedings  are  criminal  or  non- 
criminal) I  ^ 

Charles  *Alan  Wright,  "The  Constitution  on  Campus,"  22  Vand.LgRev. 
1027,  1075  (1969). 

Cf.:  Doe  v.  Kenny,  C.A.  No.  H-76-199  (D.Conn.,  Oct.  12,  1976)  (consent  . 
—     decree)  (right  to  counsel  for  hearings  concerning  disciplinary 
^  transfer); 

Bobbi  Jean  M.  v.  Wyoming  Valley  West  Schnol  District ,.  C.A. No.  79-576 
(M.D.Pa.  11/3/80)  (Clearinghouse  No.  30,528B)  (consent  decree) 
(exclvsion  beyond  ten  days).  . 

One  court  ruled  that  the  students  had  the  right  to  the  presence  of  counsel 
for  the  purposes,  of  advice,  but  that  the  students,  and  not  their  counsel, 
^  f  had  the  right  to  question  adverse  witnesses. 

Esteban  v.  Central  Missouri  State  College,  277  F.Supp.  649,  651-52 
(W.D.Mo.  1967) /approved,  415  P. 2d  1077  (8  th  Cir.  1969),  cert, 
denied,  398  U.S.  965  (1970).  ^  . 

See:  Gabrilowitz  v.  Newman,  supra. 

Cf.:  Marzette  v.  McPhee,  294  F.Supp.  562,  567  (W.D.Wis.  1968)  ("suspension 
or  expulsion,"  includes  right  to  presence  o£  counsel  but  does 
not  state  whether  or  not  counsel  may  represent  the  student  in 
presenting  the  case  and  cross-examining  witnesses). 

Another  court  refused  to  hold  that  a  school  rule  was  invalid  because  it 
permitted  representation  by  attorneys  but  did  not  permit  representation 
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•  by  npn-lawyers.     Graham  v.  Knutzen,  362  F.Supp^  88l,  884  (D. Neb.  1973)  (all 
suspensions).     But  see,  for  example,  Mills  v.  Board  of  Education,  supra 
("representative  of  his  own  choosing,  including  leg^  counsel"). 

Right  to  Counsel  at  Public  Expense  ^ 

Wliere  raised,  courts  have  refused  to  require  that  legal  assistance  be 
provided  at  public  expense  fox  certain  disciplinary  hearings  when  the  stu- 
dent cannot  afford  his/her  own  counsel.  '  / 

Linwood  V.  Board  of  Education,  463  F.2d  763,  770  (7th  Cir^),  cert. 

denied,  409  U.S.  1027  (J.972)  (expulsion  ^pr  remainder  of  semes- 
ter);     .  ■ 

Everett  v.  Mar case,  426  F.Supp.  397,  402  (E.D.Pa.  1977)  (disciplinary 
transfers) .  ' 

Cf.:  Givens  v.  Poe,  supra,  ["right  to  be  represented  by  counsel  (though  not 
at  public  expense)"]. 

Notice  of  Sources  of  Free  Legal  Assistance 

Cases  requTring  that  students,  and  parents  be  notified  of  sources  of 
legal  assistance  include: 

Mills  V.  Board  of  Education,  supra ,  348  F,Supp..  at  882; 
Jordan  v.  School  District,  supra ,  583  F.2d  at  99; 
Winters  v.  Board  of  Education,  supra. 
See:  Hairston  v.  Drosick,  supra ,  423  F.Supp.  at  185. 

These  cas^s  are  more  fully  described  in§XI.B,  "Notice." 


ERLC 


417 


419 


2,     RIGHT  TO  INTERPRETER  ^ 

The  right  to  an  interpreter -si^f't^e  hearing  pay  he  grounded  in  the 
Due  Process  Clause,  anti-d,iscrimination  laws,  and,  where  applicable, 
state  bilingual  education  ^^^^ 

"All  hearings  and  conferences  required  by  this  policy  shall  be 
coifducted  by  persons  fluent  in  the  primary  language  of  the  student's 
home  or  with  the  assistance  of  an  interpreter." 

Smith  V.  Ryan,  C.A.  No.  B-75-3p9 
\    (D.Conn.  10/25/78)  (consent  judgement) 
(Clearinghouse  No.  25,461A) 
f  -  (all  forms  of  dJ^scipline)  „^ 

"A  student  is  entitled  to  the  services  of  a  translator,  to  be 
provided  by  the  Board -of  Education,  upon  the  request  of  the  student, 
his  parent(s)  or  guardian(s) ." 

'  Doe  V.  Kenny,  C.A.  No.  H-76-199 

(D.Conn.  10/12/76) (consent  decree) 
•    (disciplinary  transfers) 

.  "The  opportunity  to^be  heard  must  be  tailored  to  the  capacities 
and  circumstances  of  those' tol^e  heard." 

.  Goldberg  v.  Kelly,  397  U.S.  254, 

^  ^     .  ;  -  *  268-69  (1970). 

"[The  opportunity  to  be  heard]  must  be  granted  at  a  meaningful 
time  anjj  in  a  meaningful  manner."        Armstrong  v.  Manzo,  380  U.S.  545, 

552  (1965). 

"A  recipient  [6f  federal  funds]   .   .   .  may  not  .   .   .  utilize  criteria 
or  methods  of  administration  which  have  the  effect  of  subjecting  individuals 
to  discrimination  because  of  thBir  race,  color,  or  national  origin,  or  have 
the  effect  of  defeating  or  substantially  impairing  accomplishment  of  the 
objectives  of  the  program  as  respect  individuals  of  a  particular  ipace, 
color,  or  national  origin."         ,  ^  p^^^  §100.3(b)(2)  [regulations 

t5  implementing  Title  VI  of  the  1964  Civil 

Rights  Act,  42  U.S.C.  §2000d].. 

•'No  state  shall  deny  equal  educational  opportunity  to  an  indivisflual  on 
account  of  his  or  her  race,  color,  sex,  or  national  origin,  by —  *  .  . 

(f)  the  failure  by  an  educational  agency  to  take  appropriate  action^ 
to  overcome  language  barriers  that  impede  equal  participation 
by  its  students  in  its  instructional  programs." 

'  20  U^S.C.  §1703  (Equal  Educational 

Opportunities  Act  of  1974) .  „  , 
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See  also:  "  . 

§111 .A,  "Race'  and  National  Origin  Discrimination"  (especially  subsection 

on  bilingual  students);^ 
§V.A.l,  "Language  of  Rules;" 

§XI.B,  "Notice"  (subsection  on  language  of-,  notice)  .  * 
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3.     OPEN/ CLOSED  HEARING 

*  ^ 

■   >     .•  ■ 

"It  would  seem  fai^  to  a  student  who  desired  to  exclude  persons 
not  connected  vjith  the  hearing  proceedings  to  require  that  the  hearing 
be  private.     Especially  for  minors,  the  desire  for  privacy  and  anonymity 
would  clearly  outjweigh  any  public  interest  in  keeping  the  doors  to  the 
healring  r<jQm  open.     The  issue  has  not  come  up  in  litigation,  probably 
because  school  officials  uniformly  agree  to  this  general  principle. 
In  contrast,  the  student  who  strongly  desires  to  make  the  hearing  public 
stands  on  different  footing.    There  are  space  limitations  and  considera- 
tions of  order  and  atmosphere  which  would  argue  for  at  least  limiting 
the  nuirfier  of  M>bservers  who  may  enter  the  room.    On  the  other  hand, 
however,  the  excltision  of  a  limited  .number  of  representatives  of 
student  newspapers' or  governing  Bodies  have  serious  first  amendment 
implications  quite  apart  from  the  rules  of  procedural  due  process.  In 
shaping  its  general  o|:der,  the  court  in  Mills  v..  Board  of  Educ,  348  F.Supp. 
866,  882  (D^D.C.  1972)   [suspeTj^sion,  transfer,  or  o^her  exclusion  from 
student's  normal  program  for  more  than  two  c^ays]  made  it  optional  with  the 
s tudetxt /parent :     'The  hearing  shall  be  a  closed  hearing  unless  the  child^^ 
his  parent  or^ guardian  requests  an  open  hearing.'" 

»  ^  Center  for  Law  and  Education,  The  Consti- 

tutional Rights  of  Students,  246  (1976). 

Right  to  Closed  Hearing  o 

For  more  on  the  right  to  a  closed  hearing  see: 

■  ^ 

Hairston  v.  Drosick,  423  F.^upp.  180,  185  (S.D.V.Va.  1976) (placement 
in  special  education  classes,  the  due  process ^required  would  be 
fulfilled  by  implementing  regulations  which  provide,  in  part, 
"that  the  hearing  shall  be  .closed  to  the  public  unless  the 
parents  request  an  open  hearing"); 

Marstort  v.  Gainesville  Sun  Publishing  Co.*,  Inc.,  341  So. 2d  78'3 

(Fla.  App.  1976)   (student  disciplinary  hearings  properly  \. 
closed,  open  meeting  law  does  not  make  them  open  to  public  or 
0  press  without  student  consent). 

Cf.:  Doe  V.  Kenny,  C.A.  No.  H~76--199.  (D.  ConA.  ,  Oct,  12,  1976)  (consent 
agreement)   (disciplinary  transfers,  "student  will  have  the 
right  ...  to  request  that  the  panel  escclude  all  those  persons 
who  do  not  have  a  legitimate  educational  inter^t  in  the 
student") ;  ^  / 

Bobbi  Jean  M.  v.  Wyoming  Valley  West  School  District,  C,A.  No. 
79-576  (M.D.Pa.  11/3/80)  (Clearinghouse  No.  30,528B)*  ^ 
.    (consent  decree)  (exclusion  beyond  ten  days). 

The  Family  Educational  Rights  and  Privacy  Act  of  1974,  20  U.S.C.  Sec. 
1232g,  which  governs  the  privacy  of  student  records  in  educational  institu- 
tions which  receive'Jederal  education  funds,  may  also  have  implications  for 
the  student's  right  to  a  closed  hearing,  since  information  from  a  student's 
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record  cannot  be  released,  orally  or  in  writing,  to  anyone  without  written 
consent  of  the  parent  (or  student  if  over  eighteen) ,  except  to  school  per- 
sonnel with  legi'timate  educational  interests  in  the  records  (and  certaiTi 
other  exceptions  not  relevant  to  disciplinary  hearings).  (See§XII.A, 
"Student  Records." 

Right  To  Open  Hearing 

As  to  the  student's  right  to  an  open  hearing,  one  court  has  noted. 

This  Court  has  recently  expressed  its  opinion  that  such  hearings 
should  be  open  to  the  press  when  this  is  possible  without  inter- 
ference with  the  orderly  operation  of  the  educational  institution. 

Moore  v.  student  Affairs  Committee,  284  F.Supp.  725,  731  (M.D.Ala.  1968) 
(indefinite  suspension,  but  court  declined  to  invalidate^ the  hearing  on 
this  point  because  of  other  extensive  procedural  safeguards,  existence 
of  a  transcr^.pt,  and  a  threat  to  order).  , 

See:  Mills,  supra; 

Hair St on,  supra. 

Cf.  Morale  v.  Grigel^  422  F.Supp.  988,  1004  (D.N.H.  1976)  (one  term  sus- 
pension) :  *  - 

Whether  or  not  an  open  hearing  is  constitutionally  mandated  is  an 
issue  which  I  need  not  resolve  in  this  case,  but  I  do  note  that  for 
cases  which  attract  schoolwide  attention,  open  hearings  would  avoid, 
at  a  minimum,  the  appearance  of  arbitrary  decision-making  violative 
of  the  Fourteenth  Amendment. 

The  right  was  denied  in:  ' 

'Linwood  v.  Board  of  Education,  463  F.2d  763,  770  (7th  Cir.),  cert, 
denied,  409  U.S.  1027  (1972)  (expulsion  for  remainder  of 
semester; 

Zanders  v.  Louisiana  State  Board  of  Education,  281  F.Supp.  747, 
I,    768  (W.D.La.  ^1968)  (expulsion); 

General  Order  on  Judicial  Standards  of  Procedure  and  Substance  in 
Review  of  Student  Discipline  In  Tax-Supported  Institutions 
of  Higher  Education,,  45  F.R.D.  133,  146-47  (8th  Cir.  1968). 
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4,      ADVERSE  WITNESSES  AND  E^£IDENCE    (C  NFRONTATION, 
■CROSS-EXAMINATION  AND  COMPULSORY  PROCESS) 


'  "In  almost  every  setting  where"  important  decisions  turn  on 
questions  of  fact,  due  process  requires  an  pt)portunity  to  confront  and 
cross-examine  witnesses." 

Goldberg  v.  Kelly,  397  U.S.  254,  269 
,  (1970). 

Distinguishing  Cross-Examination,  Confrontation,  Compulsory  Process 
and  Their  Purposes 

Judicial  language  sometimes  fails  to  distinguish  between  confrontation 
and  cross-examination.    Cross-examination,  with  nothing  more,  is  simply 
the  questioning  of  witnesses  who  testify  at  the  hearing  against^you. 
It  does  not  necessarily  guarantee  that  witnesses  who  have  made  statements 
against  you  prior  to  the  hearing  will  be  present  at  the  hearing. 

The  right  of  confrontation  guarantees  that  those  who  make  statements 
against  you  will  present  themselves  in  petson  at  the  hearing.  Without 
the  right  of  confrontation,  the  case  against  you  could  be  presented 
solely  through  written  statements,  and  your  right  of  cross-examination 
would  be  irrelevant.  ✓  • 

Compulsory  process  is  a  system  under  which  any  witness  who  is 
properly  asked  to  appear  at  the  hearing,  must  do  so.  Confrontation 
places  a  restriction  on  the  prosecution  —  if  a  witness  does  not  appear,  'I 
the  prosecution  cannot  use  statements  of  that  witness  agalngt  you. 
Compulsory  process,  on  the  other  hand,  places  a  burden  on  the  witness 
if  called,  he/she  must  appear  or,  presumably,  will  face  a  penalty  af 
some  kind.    Further,  compulsory  process  systems  can  be  used^to  call 
witnesses  for  as  well  as  against  the  student.    For  instance,  a  student 
or  teacher  who  witnessed  an  event  and  whose  testimony  would  tend  to 
support  the  accused  student  may  be  reluctant  to  appear.  Without 
compulsory  process,  adverse  testimony  from  another  witness  might  then 
go  unrebutted.    Further,  compulsory  process  may  be  superior  to  confrontation 
alone  even  in  dealing  with  adverse  testimony,  since  it  helps  eliminate  . 
the  possibility  that  statements  whi^ch  supposedly  are  not  to  be  considered 
because  the  witness  has  not  appeared  are  nevertheless  Influencing  the 
hearing  tribunal's  judgment. 

\     \  .  ,  , 

Confrontation  and  cross-examination  are  relj^ed  upon  to  insure  that 
the  hearing  arrives  at  thd  truth       the  questioning  of  adverse  witnesses, 
when  properly  used,  can  bring  out  new  facts,  reveal  unnoticed  and 
misleading  assumptions  in  the  previous  testimony,  provide  a  basis  for 
deciding  between  witnesses  who  give  conflicting  testimony,  and  place 
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already  known  facts  in  proper  context.    Beyond  Its  contribution  to 
correct  results,  however,  confrontation  lends  an  important  element  of 
fairness  to  the  process  itself.    The  right  to  "look  your  accusers  in 
the  eye"  is  central  to  the  creation  of  a  legitimate  forum. 

General  Legal  Backeround 

As. in  other  areas  of  due  process,  coin'ts  have  tended  to  take  a 
flexible  approach,  considering  the.  extent  to  which  confrontation 
^and  cross-examination  will  contribute  to  a  fair  determination.  Thus, 
in  Winnipk  v.  Manning,  460  F.2d  545,  549-50  (2nd  Cir.  1972)  (suspension 
for  one  semester),  the  court  stated  that,  while  cross-examination  "might 
have  been  essential  to  a  Sair  hearing"  if  credibility- had  been  at 
issue,  in  this  case  "cross-examination  would  have  been  a  fruitless 
exercise,"  since  the  one  point  on  which  the  student  had  wanted  cross- 
examination  had  no  bearing  on  the  outcome  and  the  point  in  .the  witness's 
testimony  which  did  affect  the  outcome  was  admitted  by  the  student. 
In  contrapit,  the  court  in  DeJesus  v.  Penberthy,  344'F.Supp.  70,  75-76 
(D^Conn.  1972)   (expulsion),  distinguished  Winnick  and  stated. 

This  i3  not  to  suggest  that  adherence  to  the  hearsay  rule  is  an 
invariable  requirement  of  the  Due  Process  Clause.     But  whereas 
here  there  is  a  factual  dispute  on  critical  issues  that  will 
determine'  the  propriety  of  such  a  serious  penalty  as  expulsion, 
due  process  does  require  that  readily  available  testimony  be 
presented  to  the  fact-finders  in  person,  at  least  in  the  absence 
of  any  extenuating  circumstances.  ^ 

The  court  further  found  that  there  Was  no  basis  for  denying  the  right 
of  cross-examination,  holding  that  school  officials  had  the  burden  of 
ciemonstr^'ting  'unusual  circumstances  which  would  justify  the  absence 
of  cross-examination,  at  least  in  situations  as  serious  as  expulsion 
in  which  there  is  a  significant  factual  dispute.     (See  quote  below 
concerning  student  witnesses.) 

to 

Most  decisions  have  required  that  students  be  provided  rights 
of  confrontation  and  cross-examination. 

« Right  to  Cross-Examine 

Courts  have  required  the  opportunity  for  cross-examination  of 
adverse  witnesses,  without  mentioning  (or  explicitly  denying)  any 
right  of  confrontation,  in: 

Black  Coalition  v.  Portland.  School  District  No.  1,  484  F.2d  1040, 
1045  (9th  Cir.  1973) (expulsion  for  remainder  of  year); 

Esteban  v.  Central  Missouri  State  College,  277  F.Supp.  649,  651 
(W.D.Mo.  1967),  approved,  415  F.2d  1077  (8th  Cir.  1969), 
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cert,  denied,  -398  U.S.  965  (1970)  (right  Is  to  be  exercised 
by  the  student,  not  by  hlsjjiijv^:^^^  counsel^  (exclusion  for 
two  semesters) ; 

Marzette  v.  McPhee,  294  F.Supp.  562,  567  (W.D.Wis.  1968)  ("suspension 

or  expulsion") ;  '    /    -    ^     .  ^ 

Keene  v.  Rodger s,  316  F.Supp.^  217,"  221  (D.Me.  1970)  (dismissal 

from  maritime  academy) ;  * 
Marin  v.  University  of  Puerto  Rico,' 377  P.Supp.  613,*  623  '(D.P.R, 

1974)   (suspension  for  more  than  one  year); 
Mello  .V.  School  Commlttzee  of  TSIew  Bedford,'^  C. A,  No.  72-1146F  , 

(D.Mass.,  Apt.  6,  1972)   (any  exclusion); 
Quintanilla  v.  Carey,  C.A.  No.  75-C-829  (N.D.Ill,  Mar.  31,  1975) 

(Clearinghouse  No.  15,369)  (permanent  expulsion); 
PUSH  V.  Carey,  C.A.  Nos.  73-C-2522.,  74-C-303  (N.D.Ill.,  Nov.  5,  1975) 
(Clearinghouse  No.  17.507)  (suspensions  potentially  beyond 
10  days) ,  rev'd  in  part  oh  other  grounds  sub  nom> 
Piphus  V.  Carey,  545  F.2d  30  (7th  Cir.  1976) (reversed  because 
of  lower  court's  failure  to  award  damages  to  students),  rev'd 
98  S.Ct.  1042  (1||78)  (reversed  and  remanded  otl  dam^es  issue); 
Winters  v.  Board  of  Education  of  City  of  Buffalo,  C.A.  No.  78-75  . 
(W.D.N.Y.  5/25/78) (Stipulation*f or  Entry  of  Judgment  and 
Judgment) (suspension  beyond  five  days). 
Contra ^  .  ' 

Dixon  V.  Alabama  State  Board  of  Education,  294  F,2d  150,  159 

(5th  Cir. J,  cert,  denied,  368  U.S,  930  (1961)  (expulsion) . 
But  see:  *  ^  . 

Wlnnlck  v.  Manning,  supra; 

Davis  V.  Ann  Arbor  Public  Schools,  313  F.Supp.  1217,  1227  (E.D.Mich. 

1970)   (suspension  for  remainder  of  semester) ; 
B.ehagen  v:  Intercollegiate  Conference  of  Faculty  Representatives,. 
346  F.Supp.  602,  608  (D.Minnl  1972)   (suspension  frpm 
Intercollegiate  basketball  competition  for  remainder  of  o 
season) ;  r 
Fenton  v.  Stear,  423  F.Supp.  767,  772  (W.D.Pa.  1976)  (3-day  In- 
school  suspension,  student  had  already  admitted  witness's 
accusation) . 

^  ji;gfit  to  Confront^  and  Cross-Examine 

Courts  have  recognized  a  right  both  to  confront  and  cross-examine 
adverse  witnesses  in:  ■ 

-Speake  ^.  Grantham,  317  F,Supp.  1253,  1257-58  (S.D.Mlss.  1970); 
De  Jesus  v.  Penberthy,  supra;  '  • 

Glvens  v.  Poe,  346  F.Supp.  202,  209  (W.D.N.C.  1972) (suspensions 

"for  any  considerable  period  of  time"); 
Fielder  v.  Board  of  Education,  346  F.Supp.  722,  724,  730-31 

(D.Neb.  1972) (persons  with  primary  awareness  of  the  facts 
must  be  present  and  available  for  cross-examination;  it  is 
the  school's  duty  to  call  them,  not  tfee  student's) (expulsion 
for  remainder  of  year) ; 
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Mills  V.  Board  of  Edueatlq^.  348  F.Supp.  866,  883  (D.D.C.  1972) 
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(suspension,  transfer,  or  exclusion  Srom  student's  normal  pro- 
gram for  move  than  two  days);  ' 
Co.rr  V,  Matthels,  407  F.Supp.  847,  853  (D.R.I.  1976)  (termination  of 

federal  financial  aid); 
Gonzales  v.  McEuen,  435  F.Supp.  460,  467-70  (C.D.Cal.  1977) 

(expulsion  for  remainder  of  year); 
Dillon  V*  Pulaski  County  Special  School  District,  468  F.Supp.  54 

(E.D.Ark.  1978),  aff M,  594  F.2d  699  (8th  Cir.  1979) (violation 
of  due  process  to  expel  based  on  written  statement  of  teacher 
without  opportunity  to  confront  and  cross-examine); 

Cardwell  v.  Albany  Unified  School  District,  C.A.  No.  70-1893 

(N.D.Cal.,  Sept.  8,  1970).  (transfer); 
Sratton  v,  Winooski  School  District,  C.A. No.  74-86  (D,Vt.,  Apr.  10, 
1974)  (right  to  cross-examine,  school  to  assist  in  arranging 
attendance  .of  anyone  who  submitted  fividence)  (indefinite 
suspension); 

Tibbs  V.  Board  of  Education,  276  A. 2d  165,^  170  (N.J.  1971); 

DePrima  v.  Columbia-Green  Community  College,  392  N.Y.S.2d  348 

(N.Y.Sup.  Ct.,  Albany  County,  1977)   (disciplinary  probation); 

North  V.  West  Virginia  Board  of  Regents,  233  S.E.2d  411  (W.Va. 
1977)   (expulsion) . 
"Cf:    McGhee  v.  Draper,  564  F.2d  902,  911  (10th  Cir.  1977)  (discharge 
of  non-tenured  teacher,  right  to  confront  and  cross-examine 
wh€ire  accusers  were  attacking  Ijer  morality  and  fitness  to  teach)  ; 

Hairston  v.  -Drosick,  423  F.Supp.  180,  185  (S;D.W.Va.  19,76)  (due 
process  required  for  placement  in  special  education  classes 
would  be  satisfied  by  implementing  regulations  which  provide, 
in  part,  for  right  to'  confront  and  cross-examine  all  witnesses); 

Franklin  v,  Disti;ict  Board  of  Education,  356  So.  2d  931  (FlaiApp.  1978) 
(expulsion)   (under  state  law,  hearsay  evidence  could  be  used 
as  supplementary  proof,  but  such  affidavits  are  not  sufficient 
alone  to  support  a  finding  unless  they  would  be  admissabl6 
in  civil  actions); 

Ross  V.  Disare,  C.A.  No . 74-Civ.-5047  (S.D.N.Y.,  June  13,  1977) 

(Clearinghouse  No. 21,649) (in  suspensions  beyond  5  days,  use  of 
written  statements  instead  of  presenting  witnesses  violates  " 
state  statute) ; 

^  Doe  V.  Kenny,  C.A.  No.  H-76-199  (D.Conn.,  Oct.  12,  1976) (consent 
decree) (transfers) ;  . 
Bobbi  Jean       v.  Wypming  Valley  West  School  District,  C.A.  No.  79-576 
(M.D.Pa.  11/3/80)   (Clearinghouse  No.  30,528B)   (consent  decree) 
("right  to  demand  that  those  witnesses  listed  appear  in  person 
at  the  expul&ion  hearing  and  be  subject  to  cross-examination  by 
the  student  or  his  attorney").  \      •  " 

But  see: 

Boykins  v.  Fairfield  Board\of  Education,  .492  F.^d  697,  702 

(5th  Cir.  1974),  cert,  denied,  420  .U.S. '962  (1975')  (exclusions 
of  various  lengths);       .  ^ 
Whiteside  v.  Kay,  446  F.Supp.   716  (W.D.La.  1978). 
But  cf . : 

Tasby  v.  Estes,  643  F.2d  1103,  1106  (5th  Cir.  1981)  . 
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Compare ; 

Ekelund  v.  Secretary  of  Commerce,  418  F.Supp.  102,  106  (E.D.N, Y, 
1976)  (dismissal  from  merchant  marine  academy).  r 

Protection  of  Student  Witnesses 

One  court  required  the  opportunity  to  confront  and  cross-examine 
faculty  witnesses  but  refused  to  require  opportunity  to  confront-  and 
cross-examine  student  witnesses  for  fear  of  reprisals.    Graham  v> 
Knutzen,  351  F,Supp.  642,  665-66,  669  (DtNeb.  1972)  (all  suspensions). 
See  also  the  orde^  at  362  F.Supp;  881  (1973).     On  the  other  hand,  ' 
the  court  in  DeJesus  v,  Penberthy^  supra,  344  F^Supp*    at  76,  found  a 
violation  of  due  process  when- a  student  was  expelled  on  the  basis  of 
written  statements  about  facts  in  dispute  made  by  students  whq,  did  not 
dppear  at  the  hearing.    While  the  court  allowed  for  the  possibility 
that  certain  situations  might  justify  not  calling  a  "youthful  witness, 
it  put- the  burden  clearly  on  the  school:. 

In  a  case  such  as  this,  involving  expulsion,  the  accusing  testimony 
should  normally  be  taken  in.  the  presence  of  the  plaintiff  and 
subject  to  cross-examination.    However,  if  upon  a  convincing 
showing  to  the  Board  by  school  authorities,  the  Board  determines 
that -confrontation  and  even  cross-examination  will  inhibit  rather 
than  adyanc^  the  search  for  truth,  the  Board  may  hear  the  witnesses 
(or  some  of  them)  out  of  the  presence  of  the  accused  student, 
and  in  extreme  cases,  omit  cross-examination  by  the  accused' 
student  or  his  representative.    Responsibility  for  probing  the 
accusing  testimony  w  ill:  then  rest  with  the  Board v     If  testimony 
is  taken  in  the  absence  of^rthe  atrcused  student,  he  must  be  furnished 
with  a  summary  of  the  testimony  he  was  net  permitted  to  hear.  Of 
course,  the  Board's  conclusion  to -dispense  with  confrontation  or 
cross-examination  must  be  based  on  a  good  faith  decision,  supported 
by  persuasive  evidence,  that  the  accusing  witness  will  be  inhibited 
to  a  significantly  greater  degree  than  would  result  s-imply  from 
the  inevitable  fact  that  his  accusations  will  be  tttade  known  to 
the  accused  student.     Such  a  conclusion  might  also  be  based  on 
special  circumstances  concerning  the  accusing  witness. 

In  this  case,  however,  there  is  nothing  tfo  indicate  that  the 
Board  had  any  valid  basis  for  dispensing  with  confrontation  of  thfe 
accusing  witness  or  his  cross-examination. 

Note  that  the  co\irt  was  not  permitting  under  any  circumstances  the 

use  of  testimony  or  statements  without  revealing  the  witness's  identity 

and  testimony  to  the  accused  student. 

The* New  Jersey  Supreme  Court  was  even  more  definitive  in  rejecting 
the  use  6^  unsigned  statements  by  student  witnesses  who  feared  retaliatio 
in  an  expulsion  case: 

Thfe  school  coiranunity  must  be  content  to  deal  with  threats  or 
Intimidation  of  the  kind  allegedly  encountered  by  invoking  the 
jurisdiction  of  the  law  enforcement  authorities  who  must  be  ■ 
presumed  equal  to  their  responsibilities. 

Tibbs  V.  Board  of  Education,  supra,  276  A. 2d  at  171.     The  court  did 
state  that  cross-examination  of  school  children  witnesses  sjjpuld  "be 
carefully  controlled  by  the  hearing  officer  or  body,  limited  to  the 
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material  essentials  of»  the  direct  testimony,  and  not  be  unduly 
protracted,^"  Id, 

Note  also  that  none  of  the  other  decisions  granting  the  right 
to  cross-examine  atid/or  confront,  cited  above,  created  such  an  exception. 

Right  to  Compulsory  Process  , 

*  Most  courts  which  have  recognized  a  right  to  confront  and  cross- 
exaMne  seem  to  assume  that  this  means  that  statements  by  witnesses 
who  do  not  present  themselves  for  cross-examining  simply  cannot  be 
considered,  and  thus  have  not  stated  any  constitutional  duty  for  the 
school  to^produce  adverse  witnesses  whose  statements  will  not  be  used 
or  to  compel  the  attendance  of  witnesses  favorable  to  the  student, 

Tn  Linwood  v.  Board  of  Education,  463  F.2d  763,-770  (7th  Cir,), 
cert,  denifed,  409  U.S,  1027  (1972),  the  court  refused  to  hold  that 
the  student  had  a  right  to  compulsory  process.     In  Gonzales  v,  McEuen, 
supra,  435  F,Supp,  at  468,  the  court  stated  that  the  school  did  not 
have  a  duty  to  produce  all  witnesses  to  an  event,  although  it  then^ 
risks  the  possibility  of  falling  short  of  its  burden  of  proof  by  not 
introducing  sufficient  testimony,     Ct,  Ring  v.  Reorganized  School  District 
No,  3,  609  S.W,2d  241,'  243-44  (Mo,App,  1980)  (where  administration's 
witnesses  were  directed  to  appear,  but  witnesses  requested  by  student 
were  given  the  option  to  appear  if  they  ghose,  no  constitutional  vio- 
lation in  light  of  student's  failure  to  show  possible  injury  from  this 
and, his  having  made  no  protest  about  their  absence). 

On  the  other  hand.  Mills  v.  Board  of  Education,  supra,  in  addition 
to  providing  for  confrontation  and  cross-examination,  does  give  the 
student's  parent  or  representative  "the  right  to  have  the  attendance 
of  any  public  employee  v/ho  may  have  evidence  upon  which  the  proposed 
action  may  be  based."    Similarly;  the  consent  decree  approved. by  the 
court  in  Jordan  v.  School  District,  supra,  583  F,2d  at  99,  provides: 

All  parties  or  their  representative  shall,  at  Hearing  II,  have 
the  right  to^  compel  the  attendance  of  and  to  question  any  person 
who  has  given  any  information  to  the  School  District  relevant 
to  the  proposed  transfer  for  disciplinary  reasons, 

Cf :     Fielder  v.  Board  of ■ Education,  supra,  346  F,Supp,  at  730  (duty 

on  the  srcfiool,  not  on  the  student,  to  ask  persons  primarily 
:     aware'  of  the  reasons  for  the  proposed  discipline  to  attend)  ; 

Hairs ton  y,  Drosick,  *supra,  423  F,Supp,  at  185  (due  process  required 
for  placement  in  special  education  classes  would  be  fulfilled 
by  -implementing  regulations  which  provide,  in  part,  "the 
right  to  request  the  attendance  at  the  hearing  of  any  employee 
or  agent  of  the  county  educational  agency  who  might  have 
testimony  or  evidence  relevant  to  the  needs,  abilities,  or 
status  of  the  child") ; 

Doe  v,  Kenny,  supra  (consent  decree)   (student  right  to  "require 
the  presence  of  witnesses^")  ; 

Winters  v.  Board  of  Education,  supra,   ("The  principalis  cooperation 
-in  securing  the  presence  of  witnesses  is  essential")  ; 

Bobbi  Jean  M,  v,  Wyoming  Valley  West  School  District,  supra, 
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5.      PRESENTATION  OF  THE  SXUDENT'S  CASE 


"The  opportunity  to  be  heard  must  be  tailored  to  the  capacities 
and  circumstances  of  those  who  are  to  be  heard." 

Goldberg  y.  Kelly,  397  U.S.  254,  268-69 
(1970). 

"The  opportuni^ty  to  bring  witnesses  to  appear  in  his  behalf  may 
also  strengthen  the  impact  of  his  case  above  the  frail  impressions 
which  a  written  submission  would  make.     'Particularly  where  credibility 
and  veracity  ate  at  issue,  ,   .   .  written*  submissions  are  a  wholly 
unsatisfactory  basis  for  4»tision. '    Goldberg  v.  Kelly,  Z97  U,S.  254, 
269  .  (1970)." 

Hagopian  v.  Knowlton,  '470  F.2d  201,  211 
(2nd  Cir.  1972)  (dismissal  from  military 
,  academy  because  of  excess  of  demerits) • 

Goss 

Goss  V.  Lopez  provided  that  a  student  facing  a  short  suspension 
must  be  given  "an  opportunity  to  present  his  side  of  the  story."  419 
U.S.  565,  583  (1975).    Although  the  Court  stopped  short  of  requiring, 
countrjrwide,  the  opportunity  to  call  witnesses  in  all  short  suspension 
hearings,  the  existence  of  a  material  factual  dispute  would  seem  to 
be  the  sort  of  "unusual  situation"  which  could  require  such  further 
procedures  in  order  to  insure  a  meaningful  basis  for  a  decision. 
See -comments  to  §IX.B,"What  Kind  of  Due  Process;"  and    §X.A,  "Suspension 
for  Ten  Days  or  Less,"    There  is  little  reason  not  to  hear  those  who 
have  some  relevant  information  to  shed  on  a  disciplinary  situation. 

Lower  Court  Citations 

Lower  courts,  particularly  when  dealing  with  long-term  exclusion, 
have  uniformly  upheld  the  student's  right  to  present  -^a  defense-  (Some 
of  these  decisions  refer  specifically  to  the  right  to  present  ''witnesses 
or  exhibits,"  while  others  just  use  the  term  "evidence,")  See: 

Dixon  V.  Alabama  State  Board  of  Education,  294  F.2d  150,  159 

(5th  Cir,),  cert,  denied,  368  U*S.  930  (1961)  (expulsion) 
(witnesses  and  affidavits); 

Wasson  v.  Trowbridge,  382  F.2d  807,  812  (2nd  Ciri  1967)  (dismissal 
from  military  academy)  (witnesses  and  other  evidence); 

Hagopian,  supra; 

Jordan  v.  School  District  of  City  of  Erie,  Pa.,  583  F,2d  91,  98, 
99  (3rd  Cir.  1978)  (consent  decree)  (disciplinary  transfers 
for  from  six  weeks  to  a  year)  (evidence  and  witnesses, 
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"including  expert  medical,  psychological,  or  educational 
testimony") ; 

Esteban  v.  Central  Missouri  State  College,  277  F.Supp.  649,  651 
(W.D.Mo.  1967),  approved,  415  F.2d  1077  (8th  Cir.  1969), 
cert,  denied,  398  U.S.  963  (1970) (exclusion  for  two  semesters) 
(affidavits,-  witnesses,  and  exhibits); 

Sullivan  v.  Houston  Independent  School  District,  307  F.Supp. 

1328,  1346  (S.D.Tex.  ,1969)  (suspension  for  "sulpstantial  period  ' 
*    of  time") (witnesses  and  other  evidence);  -  ' 

Hobspn  V.  Bailey,  309  F.Supp.  1393,  1402  (W.D.Tenn.  1970) (indefinite  ^ 
suspension) (affidavits  and  witnesses) ; 

Speake  v.  Grantham,  317  F.Supp.  1253,  1258  (S.D.Miss.  1970) 
^     (indefinite  suspension) (witnesses  and  other  evidence); 

Givens  v.  Poe,  346  F.Supp.  202,  209  (W.D.N.C.  1972)  (suspensiofi^ 
"for  any  considerable  period  of  time") (evidence) ; 

Fielder  v.  Board  of  Education,  346  F.Supp,   722,  724,  731  (D.Neb. 
1972) (expulsion  for  remainder  of  year) (witnesses,  documents, 
and  own  testimony); 
•Mills  V.  Board  of  Education  of  District  of 'Columbia,  348  F.Supp. 

866,  883  (D.D.C.  1972) (suspension,  transfer,  or  other  exclusion 
from  student's  normal  program  for  more  than  two  days) (evidence 
and  testimony);  *  / 

Corr  V.  Mattheis,  407  F.Supp.'  847,  853  (D.C-J.  1976)  (termination 
of  federal  financial  aid) (evidence) ; 

Gonzales  v.  McEuen,  435  F.Supp.  460,  467  (C.D.Cal.  1977) (expulsion 
for  remainder  of  year) (evidence) ; 

Mello  v.  School  Committee  of  New  Bedford,  C.A.  No.  72-ll46F^ 
(D.Mass.,  April  6,  1972)  (any  exclusions)  (evidence)"; 

Quintanilla  v.  Carey,  C.A.  No.  75-C-829  (N.D.Ill.,  March  31,  1975) 
(Clearinghouse  No.  15, 369) (permanent  expulsion) (witnesses) ; 

PUSH  V.  Carey, -C.A.  Nos.  73-C-2522,  74-C-303  (N.D.Ill. , ^ Nov.  5,  1975) 
(Clearinghouse  No.  17 , 507) (suspensions  potentially  beyond 
10  days) (witnesses ,  evidence) ,  rev'd  in  part  on  other  grounds 
sub.nom.  Piphus  v.  Carey,  545  F.2d  30  (7th  Cir.  1976) (reversed 
because  of  lower  court's  failure  to  award  damages  to  students), 
rev'd,  98  S.Ct.  1942  (1978) (reversed  on  damages  issue); 

Winters  v.  Board  of  Education  of  City  of  Buffalo,  C.A.  No.  87-75  -. 
(W.D.N.Y.  5/25/78) (Stipulation  for  Entry  of  Judgment  and 
Judgment) (suspension  beyond  five  days) (witnesses  and  other 
evidence) ; 

DePrima  v.  Columbia-Grfeen -gdrnmunity  College,  392  N.Y.S.2d  348 

(N.Y.Sup.Ct. ,  Albany  County,  1977) (disciplinary  probation) 
(witnesses) ; 

North  V.  West  Virginia  Board  of  Regents,  233  S.E.2d  411  (W.Va.  1977) 
(expulsion)  (evidence) ;  ' 
Cf:    Hairston  v.  Drosick,  423  F.Supp.  180,  185  (S.D.W.Va.  1976) (due 
process  required  for  placement^ la  special  classes  would  be 
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met  by  implementing  regulations  providing,  in  part,  "that  the 
parties  have  an  opportunity  to  present  their  evidence  and 
testimony") ;  * 
Doe  V.  Kenny,  C.A.  .No.  H-76-199  (D.Conn.,  Oct.  12,  1976)  (Clearinghouse 
No.  19,358)  (consent  decree)  (disciplinary  transfers)  (right 
to  testify,  present  witnesses  and  other  evidence) ; 
Bobbi  Jean  M.  v/ Wyoming  Valley  West  School  District,  C.A. No. 

7c9-576  (M.D.Pa.  11/3/80)  (Clearinghouse  No.  30,528B)  (consent 
decree)  (exclusioti  beyoijd  ten  days)  (testify  and  produce 
witnesses).  ^ 
But  see:  *  . 

^       Tasby  v.  Estes,  643  F.2d  1103,  1106  (5th  Cir.  1981)  (no  due  process 
violation  where  .teacher  witnesses  called  by  students  had  to 
obtain  principal's  permission  and  student  witnesses  had  to, 
obtain  parent's  permission;  no  showing  that  any  student 
was  ever  denied  the  presence  of  a  necessary  witness). 

In  Bright  v.  Los  Angeles  Unified  School  District,  124  Cal.Rptr,  598 
(App.Ct.  1975),  the  court  held  that  the  banning  of  an  underground 
newspaper  violated  the  right  to  due  prbcess  where  the  principal  decided 
that  an  article  w^s  libelous  solely  on  the  basis  of  assurances  by 
school  administrators  and  did  not  extend  his  inquiry  as  to  the. truth 
or  falsity  of  the  article  to  more  disinterested  sources. 

In  Wasson  V.  TrowbrfcLge,  supra,  the  court  stated  tha%  the  students 
must  be  allotted  adequate  time  at  the  hearing  to  present  their  defense,  , 

Compulsory  Process 

Compulsory  process,  ^nnder  which  witnesses  are  required  to  appear 
if  requested,  and  similar  models  in  which  the*  school  helps  to  obtain 
the  presence  of  requested  witnesses,  can  be  helpful  when  a  witness 
with  favorable  testimony  is  either  reluctant  to  testify  or  is  difficult 
to  locate.    The  case  law  on  compulsory  process  is  discussed  in  §XI.F.4 
"Adverse  Witnesses  and  Evidence." 

Who  Goes  First?  ^ 

Th^  case  against  the  student  should  be  presented  before  the  student 
has  to  present  his/her  case.    This  is  consistent  with  the  presumption 
of  the  student innocence,  and  the  stiiclent  should  be  able  to  respond 
to  the  specific  case  against  him/her,  rather  than  having  to  taount  a 
general  defense  against  undetermined  evidence,     [See  Goes  Vt  Lopez, 
supra,  419  U.S.  at  581  ("notice. of  the  charges  against  him  and,  if  he 
denies  them,  an  explanation  of  the  evidence  the  authorities  have  and 
ar  opportunity  to  present  his  side  of  the  story").]    In  fact,^if 
sufficient  evidence  Is  not  presented  to  establish  the  student's 
wrongdoing,  the  student  should  be  found  Innocent  without  having  to 
present  any  evidence.  See: 

t> 

§XI.F.6,     "Privilege  Against  Self-incrimination;" 
§XI.F.7,     "Burden  of  Proof,  Presumption  of  Innocence;" 
§XI.G.l,     "Findings:    Determination  of  Misconduct." 
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See  especially  In  re  DeVore>  11  Ed. Dept. Rep,  296  (N.Yis.Ed.Coinm'r  1972), 
quoted  at  length  in  §XI.F.7,  where  a  hearing  in  which  the  student  was 
required  to  come  forward  first  was  overturned  on  all  these  grx)unds. 
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6.    PRIVILEGE  AGAINST  SELF-INCRIMINATION  ,  ° 

"No  person. . .  shalL  be  compelled  in  any  criminal,  case  to  be  a 
witness  against  himself..."      .        ^  .  <^ 

United  States  Constitution,  Amendment  V. 

•1  # 
c  :' 

"The  privilege  against  self-incrimination. . .  reflect^  many,  of  our 
fundamental  values  and  most  noble  aspirations:  our  unwillingness  to 
subject  those  suspected  of  criT<4  to  the  cruel  trilemna  of  self-accusa- 
tion, perjury  or  contempt;  our  preference  for  an  accusatorial  rather  , 
than  an  inquisitorial  system  of  criminal  justice;  our  fear  that  self- 
incriminating  statements  will  be  elicited  by  inhumane  treatment  and 
abuses;  our  sense  of  fair  play  which  dictates  'a  fair  state-individual 
balance  by  requiring  the  govd^rnment  to  leav6  the  individual  alone  until 
good  cause  is  shown  for  distuVbing  him  and  by  requiring  the  government 
in  its  contest  with  the  indivJ(.dual  to  shoulder  the  entire  load*  ...; 
our  respect  for  the  inviolability  of  the  human  personality  and  of  the 
right  of  each  individual  *to  a  private  enclave  where  he  may  lead  a  private 
life'   ...;  our  distrust  of  self-deprecatory  statements;  and  our  realization 
that  the  privilege,  while  sometimes  'a  shelter  to  the  guilty,*  is  often 
' a  protection  to  the  innocent . * " 

Murphy  v.  Waterfront  Commission,  378  U.S. 

52,55  (1964);  quoted  with  approval  in 

Andressen  v.  Maryland.  96  S.Ct.  2737,  2746 

.n.8  (1976).  .  . 

*  *  *  the  act  was  framed  with  a  due  regard  also  to  those  who 
might  prefer  to  irely  upon  the  presumption  of  innocence  which,  the  law 
gives  to.  every  one,  and  not  wish  to  be  witnesses.     It  is  not  every  one  * 
who  can  safely  venture  on  the  witness  stand,  though  entirely  innocent  of 
the  charge  against  hi^.    Excessive  timidity,  nervousness  when  facing 
others  and  attempting  to  explain  transactions  of  a  suspicious  character, 
and  offenses  charged  against  him,  will  often  confuse  and  embarrass  him 
to  £iuch  a  degree  as  to  increase  rather  than  remove  prejudices  against 
him.    It  is  not  every  one,  however  hqnesj:,  who  would  therefore  willingly 
be  placed  on  the  witness  stand.    The  statute,  in  tenderness  to  the 
weakness  of  those  who  from  causes  iiientioned  might  refuse  to  ask  to  be 
witnesses,  particularly  when  they  may  have  been  in  some  deg»ee  compro- 
mised by  their  association  with  others,  declares  that  the  failure 'of 
defendant  in  a  qriminal  action  to  request  to  be  a  witness  shall  not  ^ 
create  any  presumption  against  him. '   [quoting  from  Wilson  v.  United  States] 
149  U.S.,  [60]  p. 66,  [13  S.Ct.  765,  76^,  37  L.Hd.  650], 

"If  the  words  'Fifth  Amendment'  are  substituted  for  •act'  and  f or  ^ 
'statute',  the  spirit  of  the  Self-incrimination  Clause  is  reflected. 
For  comment  on  the  refusal  to  testify  is  a  remnant  of  the  'inquisitorial 
system  of  criminal  justice,'...  which  the  Fifth  Amendment  outlaws." 

Griffin  v.  California,  380  U.S.  609,  613- 

•    .  14  (1965). 
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"The  privilege  against  self-incrimination  is,  of  course,  related  to 
the  safeguards  necessary  to  assure  that  admissions  or  confessions  are 
reasonably  .trustworthy,  that-  they  are  not  the  mere  fruits  of  fear  or 
coercion,  but  are  reliable  expressions  of  the  truth.    The  roots  of  the 
privilege  are,  however,  far  deeper...  One  of  its  purposes  is  to  prevent 
th6  state,  whether  by  force  or  by  psychological  domination,  from 
overcoming  the  mind  and  will  of  the  person  under  investigation  and 
depriving  him  of  the  freedom  to  decide  whether  to  assist  the  state  in 
securing  his  conviction. 

"tt  <?ould  indeed  by  surprising  if  the  privilege  against  self- 
incrimination  were  available  to  hardened  criminals  but  not  children... 
As  Mr.  Justice  White,  concurring,  stated  in  Murphy  v.  Waterfront 
Commission,  378  U.S.  52,  96.,.  (1964).- 

''The  privilege  can 'be  claimed  in  any  proceeding,  .be  it  criminal  or 
civil,  administrative  or  judicial,  investigatory  or  adjudicatory 
*  *  *  it  protects  anj;  disclosures  which  the  witness  may  reasonably 
apprehend  could  be  used  in  a  criminal  prosecution  or  which  could 
lead  to  other  evidence  that  might  be  so  used> ' (Empahsis  added  [by  the 
Court].)  .0 

"Against  the  applic^ation  to  juveniles  of  the  right  to  silence,  it 
is  argued  that  juvenile  preceedings  are  'civil'  and  not'  'criminal,'  and  ^ 
therefore  the  privilege  should  not  apply.     It  is  true  that  the  statement 
of  the  privilege  in  the  Fifth  Amendment,  which  is  applicable  to  the 
States  by  reason  of  the  Fourteenth  Amendment,  is  that  no  person  'shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himself.' 
[Empliasis  added by  Court.]  However,  it  is  also  clear  that  the  availa- 
bility of  the  privilege 'does  not  turn  upon  the  type  of  proceeding  in 
which  its  protecti-on  is  invoked,  but  upon  the  nature  of  the  statement  or 
admission  and  the  exposure  whic^  it  invites..    The    privilege  may,  for 
example,  be  claimed  in  a  civil  or  adminstrative  proceeding,  if  the 
statement  is  or  may  b^  inculpatory. 

"It  would  be  entirely  unrealistic  to  carve  out  of ^ the  Fifth  Amend- 
ment all  statements  by  juveniles  on  the  ground  that  these  cannot  lead 
to  'criminal'  involvement.'  In  the  first  place,  juvenile  proceedings  to 
determine  'deliquency, '  which  may  lead  'to  commitment  to  a  state  insti- 
tution, must  be  regarded  as  'criminal'  for  purposes  of  the  privilege 
against  self-incrimination. . .  And  our  Constitution  guarantees  that 
no  person  shall  be  'compelled'  to  be  a  witness  against  himself  when  he 
is  threatened  with  deprivation  of  his  liberty  ~  a  command  which  this 
Court  has  broadly  applied  and  generously  implemented  in  accordance  with 
the  teaching  of  the  history  of  the  privilege  and  its  great  office  in 
mankind's  battle  for  freedom. 
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"In  addition,   ...  there  is' littie  or  no  assurance.. •  that  a 
juvenile  apprehended  and  interrogated  by  the  police  or  even  by  the 
Juvenile  Court  itself  will  remain  outside  the  reach  of  adult  courts  as 
a  consequence  of  the  offense  for  which  Tie  has  been  taken  into  custody, 

"...  In  light  of  the    observations  of  Wheeler  and  Cottrell, 
and  others,  it  seems  probable  that  where  children  are  induced  to  confess 
by  'paternal'  utgings  on  the  part  of  officials  and  the  confession  is 
then  followed  by  disciplinary  action,  the  child's  reaction  is  l>ikely  to 
be  hostile  and  adverse  —  the  child  taky  well  feel  that  he  ha^  b«n  led/ 
or  tricked  into  confession  and  that  despite  his  confession,  he  i^t)eing 
punished. 

!  "Further  authoritative  opinion  has  cast  formidable  doybt  upon  the 

reliability  and  trustworthiness  of  'confessions'  by  children." 

In  re  Gault,  387  U.S.  1,  47-50  (1967). 

"This  Court  has  been  asked  to  rule  on  the  question  of  whether  the 
refusal  of  a  studenjt  to  testify  befbre  a  school  board  in  a  matter 
involving  charges  against  him  for  violation  of  Policy  5131  [possession 
of  marijuana]  can  be  used  against  him  as  an  admission  of  guilt. 

"This  Court  holds  that  one  cannot  be  denied  his  Fifth  Amendment 
right  to  remain  silent  merely  Kecause  he  is  a  student.    Further,  his 
silence  shall  under  no  circumstances  be  used  against  him  as  an  admission 
of  guilt. 

"...  The  considerations  of  age  must  also  be  weighted,  .with  greater 
protections  being  afforded  children  due  to  their  youth." 

Caldwell  v.  Cannadf ,  340  F.  Supp,  835,  840- 
41  (N*D.Tex.  1972)    (expulsion  for  remain- 
der of  semester) , 
■*  •  '    *  . 

Legal  Bases  for  Applying  the  Privilege  in  Schools 

Gault  makes  it  clear  that  a  person  pay  exercise  the  Fifth  Amendment 
right  to  remain  silent  in  an  administrative  proceeding  (such  as  a^ school 
disciplinary  proceeding).  Where  he/she  reasonably  believes  that  his/her 
testimony  might  be  used  against  him/her  in  a  later  criminal  or  juvenile 
proceeding'.     This  is  one  basis  for  explaining  the  holding  in  Caldwell 
This  doctrine  has  also  been  applied  by  the  Supreme  Court  to  other 
administrative  proceedings.     See,  for  example: 

Murphy  v.  Waterfront  Commission,  378  uis.  52  (1964)  (commission 
hearing); 

Spevack  v>  Klein,  385  U.S.  511  (1967)  (disbarment  proceedings); 
Lefkovitz  V.  Cunningham,  431  U.S.  801,  805  (1977). 

Independently,  the  Fifth    Amendment  ^ill  apply  if  the  proceedings 
themselves,  although  nbminally  civil  or  administrative,  are  basically 
equivalent  to,  or  as  severe  as,  criminal  proceedings,  as  in  Gault ,  bee 
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Gonzalez  v.  McEuen.  435  F.Supp.  460,  470-71  (C.D.Cal.  1977),  where  the 
court  followed  Caldwell  and  held  that  the  privilege  applied  in  a  school 
disciplinary  hearing  for  misconduct  (which  apparently  was  not  going  to 
lead  to  later  criminal  proceeditigs) ,  stating,  "There  is  no  question  that  a 
high  school  student  who^iS  punished  by  expulsion  [for  remainder  of  year] 
might  well  suffer  more  injury  than  one  convicted  of  a  criminal  offense.  . 

Finally,  the  use  of  an  accused  student's  compelled  testimony,  if 
seen  to  denv  fundamental  fairness  or  to  create  too  large  a  risk  of 
untrustworthiness,  may  be  a  violation  of  the  Due  Process   Clause  even  in 
situations  where  the  Fifth  Amendment  itself  is  not  applicable. 

'  c 

Goldwyn  v.  Allen,  54  Misc. 2d  94,  281  N.Y.S.2d  899  (N.Y.Sup.Ct. 
1967)   (withdrawal  of  New  York  State  Regents  Examination 
privileges  for  one  year  based  on  student's  confession  of  cheating, 
which  was  later  recanted)  ." 
Cf:  ■  Gonzales  v.  McEuen,  supra. 

"^Buttny  V.  Smiley,  281  F.  Supp.  280,  287  (D.Colo.  1968)  '  (suspension) 
(university  not  required  'to  inform  student  of  his  right  to  _ 

•  remain  silent) . 

Implications  of  the  Privilege  —  Silence  Not  Basis  for  Punishment 

The  Fifth  Amendment  protects  against  being  compelled  t^'^testify 
against  oneself.     If  the  government  imposes  a  serious  penalty  for  refus- 
al to  -testify,  then  it  has  introduced  a  forjn  of  compulsion.  Thus, 
several  decisions  have  held  that,  in  situations  in  which  a  person  has  a 
right  to  exercise  a  Fifth  Amendment  privilege,  exercising  that  privilege 
and  remaining  silent  cannot  be  a  basis  for  punishment  or  be  taken  as  ah 
admission  of  guilt  in  the  administrative  proceeding. 

Murphy ,  supra; 
Spevack,  supra; 

Lefkowitz,  supra;  '  -> 

Caldwell,  supra; 

Gonzales ,  supra,   ("The  court  holds  that  conunent  by  counsel  on  the 
^dents'  refusal  to  testify,  and  arguments  that  guilt  could 

*  be  inferred  from  such  refusal  was  a  violation  of  the  students 
Fifth  Amendment  rights"); 

In  re  DeVore,  11  Ed. Dept. Rep.  296  (N.Y.S.Ed.Conun'r  1972)   (quoted  at 
length  in  §XI.F.7,  "Burden  of  Proof,  Presumption  of  Innocence  ) 
(indefinite  suspension  overturned  where  superintendent  based  his 
decision  on  student's  choosing  to  remain  silent;  violation  of 
school's  obligation  to  come  forward  with  sufficient  evidence  and 
of  student's  right  to  a  presumption  of  innocence). 

In  Morale  v.  Grigel,'  422  F.Supp.  98a,  1003  (D.N.H.  1976),  the  court 
reached  a  different  result  concerning  a  semester  suspensxgn  in  which^|he 
student's  silence  was  taken  as  one  factor  pointing  toward  guilt.  Th^^urt, 
relying  on  Baxter  v.  Palmigiano,  425  U.S.  308  (1976)  (use  of  prisoner  s 
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silence  as  one  piece  of  evidence  in  prison  disciplinary  proceeding), 
stated  that,  where  the  student  was  not  a  crimipal  defendant  and  the 
state  was  not  using  his  silence  at  the  disciplinary  hearing  in  any  criminal 
'  proceeding,  and  the  silence  'Ws  given  no  more  evidentiary  value  Jrhan 
was  warranted  by  the  facts  surrounding  his  case,"  it  was  not  illegal  to 
use  the  silence  as  one  factor  along  with  the  other  evidence.    However,  in 
Suzuki  V.  Yuen,  438  F.Supp.  1106,  1111-12  (D.Haw.  1977),  the  court  held 
that  the  privilege  extends  to  proceedings  for  temporary  civil  psychiatric 
commitments  and  that  it  is  unconstitutional  to  base' such  temporary 
hospitalization  on  refusal  to  participate  in  a  psychiatric  examination 
conducted  for  the  purpose  of  determining  whether  or  not  he/she  should  be 
committed,  distinguishing  Baxter  v.  Palmigiano; 

^         In  Baxter,  an  inmate* s  silence  is  used  for  its  evidentiary  value 
in  disciplinary  proceedings*,    In  the  instant  case,  one^s  silence 
is  not  used  for  evidentiary" purposes,  but  is  us^d  as  a  justification 
for  hospitalization  when  there  is  otherwise  insufficient  evidence 
for  commitment. 

Compare  Gabrilowitz  v,  Newmaii,  582  F.2d  100  (l^t  Cir.  1978),  where 
a  student  was  faced  with  having  to  decide  whether  to  testify  at  his 
disciplinary  hearing,  which  occurred  while  criminal  charges  were  pending 
concerning  the  same  incident.    The  court  held  that,  if  the  student  testified, 
the  Fifth  Amendment  would  not  bar  the  later  use  of  his  testimony  in  the 
criminal  proceedings  because  he  was  not  being  "compelled"  to  testif:^at 
the  disciplinary  hearing.    The  court  reached  this  conclusion  only  after 
determining  that  the  university's  policies  guaranteed  that  the  decision  would 
be  based  only  on  the  evidence  presented  even  if  the  student  remained  silent, 
and  that  there  was  no  evidence  that  the  hearing  pam^^l  would  give  weight  to 
his  remaining  silent.     The  court  did  hold  that  the  student  had  the  right  to 
counsel  to  help  him  make  the  decision.     See  also  Adibi-Sadeh  v.  Bee  County 
College,  454  F.Supp.  552  (S.D.Tex  1978)   (court  found  that  sufficient 
evidence  of  guilt  had  been  presented  at  hearings  and  that  therefore  students 
were  not  punished  for  exercising  right  to  remain  silent  because  of  pending 
criminal  charges) . 

The  issues  here  are  connected  to  the  requirement  that  the  burden  of 
proof  be  placed  on  the  school  and  that  the  student  not  be  punished  unless 
sufficient  evidence  ha«  been  introduced  to  conclude  that  s/he  is  guilty. 
See  SXI.F.7    (including  In  re  DeVore) ,  and  §XI.G.l. 

Related  Issue  — Student  Interrogation  Outside  of  Hearings 

Issues  of  self-incrimination  and  privilege  are  not  limited  to 
questioning  at  the  hearing  itself.     They  can  extend  to  questioning  at 
other  times  by  school  officials  and  by  police.  See: 

§IV.C,  "Police  in  Schools;" 

§IV.E,  "Collection  of  Information  About  Students;" 
§IV.G,  "Privileged  Communications." 
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7._jmpEN  OF  PROOF,  PRESmiPTIOM  OF  INNOCENCE 

«^ 

"Defendants  shall  bear  the  burden  of  proof  as  to  all  facts  and  as  to 
the  appropriateness  of  any  dispQsition  and  of  the  alternative  educational 
opportunity  to  be  provided  during  any  suspension." 

Mills  V.  Board  of  Education,  348  F.Supp. 
"866,  882c(D.D.C.  1972)  .(suspension,  transfer, 
or  other  exclusion  from  student's  normal 
program  for  more  than  two  days), 

"Raymond  DeVore  was  indefinitely  suspended  from  school.  .  .  Tlie  basis  for 
^he  suspension  was  the  fact'^that  Raymond  DeVore  had  been  'arrested*  for  an 
alleged  offense  involving  possession  of  dangerous  drugs.    A  hearing  was 
offered  the  student  by  the  superintendent,  but  no  charges  were  filed  or* 
served.     Futher,  no  evidence  was  introduced  by  the  school  officials  at 
Hjie  hearing.     The  decision  to  suspend  was  made  solely  on  the  basis  of  the 
arrest  and  upon  the  student's  refusal  to  answer  Superintendent  Friot ' s 
question  as  to  whether  he  had  ever  possessed  drugs  in  school.     The  student 
"  refused  to  answer  questions  on  possible  drug  use  based  upon  his  counsel's 
warning  that  he  had  a  right  not  to  answer  questions  which  wight  incriminate 
him  both  in  the  administrative  proceeding  and  at  a  possible  subsequent 
criminal  trial. 

"It  is  apparent  from  a  reading  of  the  transcript  that  the  superintendent 
of  schools  misconceived  his  role  as  a  hearing  officer  under  Education  Law 
§3214(3) (c).     This  misconception  is  best  characterized  in  the  following 
colloquy  between  the  superintendent  and  petitioner's  counsel. 

Mr.  Manak:  Now  at  a  hearing  ordinarily  the  burden  is  on  the  school 

to  go  forward  with  stoe  evidence. 
Dr.  Friot:  Well,  nov;  this  is  not  a  prosecution.     This  is  a  hearing. 

The  law  says  you  are  entitled  to  be  heard.    You  now  have  your 

opportunity  to  be  heard.  So? 

"Section  3214(3) (c)  requires  that  a  student  be  given  an  opportunity 
for  a  full  evidentiary  hearing  before  he  may  be  suspended  from  shcool  for 
more  than  five^days.    Although  the  proceeding  is  administrative,  it  is  never- 
theless an  adversary  proceeding,  and  the  responsibility  for  Establishing 
that  the  student  is  guilty  of  misconduct  rests  with  the  complaining  school 
officials.     In  Matter  of  Port  (9  Ed  Dept  Rep  107  (1970),  I  noted: 

Before  a  pupil  may  be  disciplined,  whether  it  be  by  expulsion,  suspension 
or  curtailment  of  privileges,  two  essential  elements  must  be  present. 
There  must  be  some  conduct  which  serves  as  the  predicate  for  the 
imposition  of  discipline  and  there  must  be  a  reasonable  degree  of 
certainty  that  the  pupil  was  the  perpetrator  of,  or  otherwise  participated 
in,  such  conduct.  • 


437 


*!lt  is  clear  that  the  responsibility  for  establishing  both  elements 
in  a  disciplinary  situation' rests  with  the  school  officials*     It  is  equally 
well  settled  that  the  student  mufet  be  afforded  the  basic  presumption  of 
innocence  of  wrongdoing  until  his  guilt, has  been  established  by  direct, 
competent  evidence  of  misconduct  (Matter  of  Rodriguez,  8  Ed .Dept. Rep,  214 
(1969);  Matter  of  Rose,  10  id.  4  (1970);  Matter  of  Montero,'10  id.  49  (1970); 
Matter  of  Watson,  10  id.  QO  (1971).'' 

In  re  DeVore  ,  11  Ed. Dept. Rep.  296,  296-97 

XN.Y.S.Ed.Comm't  1972) . 

Mills,  DeVore,     and  the  cases  cited  therein  are  among  the  few  cases'  td 
address?  the  issue  of  presumptio'h  of  innocence  explicitly.     See  also 
Matter  of  Chitty,  12  Ed. Dept. Rep.  282  (1973).     Nevertheless,  all  the 
cases  dealing  with  the  degree  of  evidence  necessary  (see  §XI.G.l. 
'^Determination  of  Misconduct'')  implicitly  assume  that  the  burden  is  on 
those  who  are  accusing  the  student,  despite  the  differences  as  to  the 
degree  of  that  burden.    Note  also,  "The  notice  should  contain  a  statement 
of  the  specific  charges  and  grounds  which,  if  proven,  would  justify 
expulsion  under  the  regulations  of  the  Board  of  Education."  Dixon  v.  Alabama 
'State  Board  of  Education,  294. F. 2d  150  (5th  Cir.),  cert,  denied,  368  U.S. 
930  (1961)  (emphasis  added).     In  St.  Ann  v.  Palisi,  495  F.2d  423,  425 
(5th  Cir.  1974),  which  held  that  students  were  wrongfully  punished  for 
the  misconduct  of  their  parent,  the  court  stated. 

Freedom  from  punishment  in  the  absence  of  personal  guilt  is  a 
fundamental  concept  in  the -American  scheme  of  justice.     In  order  to 
intrude  upon  this  fundamental  liberty  governments  must  satisfy  a 
substantial  burden  of  justification.     [Emphasis  in  original.] 

In  Giles  v.  Redfern,  C.A.  No.   (N.H.  Super.  Ct.,  Cheshire  County, 

Jan,  18,  1977)  (Clearinghouse  No.  20,624)  (suspension  for  remainder 

the  court  found  a  denial  of  due  process,  in  part  because 
the  Dean  resolved  a  conflict  in  the  hearing  testimony  between  the  accused 
student  version  and  a  student  security  officer's  version  by  relying  on, 
"the  principle  of  the  prima  facie  nature  df  the  'testimony  of  a  law  (security) 
officer."    The  court  noted,  "While  this  'principle'  has  wide  currency  in 
many  totalitarian  countries,  the  court  is  not  aware  of  its  existence  as  a 
principle    of  Anglo-Saxon  law." 

As  the  opinion  in  -^DeVore  demonstrates,  the  fact  that,  the  burden  of 
proving  guilt  rests  upon  the  person  presenting  the  case  against  the 
student  and  that  the  student  is  presumed  innocent  is  related  to  certain 
other  procedural  requirements.     First,  the  presumption  of  innocence  allows 
che  student  to  remain  silent  if  he/she  chooses,  by  maintaining  the  requirement 
that  the  school  niust  still  submit  sufficient  evidence  of  guilt.  See 
§XI.F.6,  "Privilege  Against  Self-incrimination;"  and  5XI.G.1,  "Determination 
of  Misconduct."    Second,  placing  of  the  burden  in  this  manner  should  mean 
that  the  person  presenting  the  case^  against  the  student  shouldNcome  forward 
first.     See  "Who  Goes  First?"  in  §XI.F.5,  "Presentation  of  the  Situdent's 
Case.''    The  case  should  be  dismissed  at  that  point,  without  the  student 
having  to  present  evidence  of  innocence,  if  s^ufficient  evidence  against 
the  student  has  not  been  presented. 
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•  ,  XI,F.8,a, 

8,     RULES  OF  EVIDENCE 


"Plaintiffs  and  their  counsel,   •   •  may  object  to  the 
admi  jsion  of  any  testimony  or .evidence, " 

Speake  v,  Grantham,  317  F.Supp,  1253, 
1258  (S.D.Miss, 1970) (indefinite 
. suspension) • 


X  a.     GENERAL  STANDARD  FOR  ADMISSION  OF  EVIDENCE 

"Agencies  may  admit  any  relevant  evidence,  except  that  they  shall 
observe  the  rules  of  priyilege  recognized  by  law,     A  finding  may  be 
supported  by  the  kind  of  evidence  on  which  responsible  persons  are 
accustomed  to  rely  in  serious  affairs ,  whether  or  not  the  evidence  would 
be  admissable  before  a  jury.    Agencies  may  exclude  evidence  which  is 
irrelevant,  cumulative,  or  lacking  in  substantial  probative  effect." 

Kenneth.  Culp  Davis,  Administrative  Law 

Treatise,  §14,06  (1958), 

The  formulation  in  Davis  is  often  cited  as  a  standard  for  hearings 
before  administrative  agencies.     See,  for  example,  the  Massachusetts 
Administrative  Procedure^  Act ,  M.G.L,  Chapter  30A,  ^11(2).     It  eliminates 
the  nee^  for  hearing  officers  to  become  experts  in,  for  example,  all  the 
facTets  of  the  hearsay  rule  and  its  exceptions. 

Nevertheless,  the  right  of  confrontation  generally  prohibits  school 
disciplinary  tribunals  from  considering  statements  against  the  student  made 
by  witnesses  who  are  noc  present  at  the  hearing  for  questioning  by  the 
student /parent.     See  cases  cited  in  §XI.F.4,     "A^dverse  Witnesses  and 
Evidence." 


b,     HEARING  CONFINED  TO  THE  CHARGES 


Allowing  the  consideration  of  evidence  unrelated  to  the  charges  in  the 
notice  would  violate  the  student's  legal  right  to  ^equate  notice  of  the 
charges  and  an  opportunity  to  defend  against  them.     See  the  cases  cited  in 
§XI,B  ,    "Notice,"     See  also  DeJesus  v.  Penberthy,  344  F.Supp.  70,  76-77 
(D.Conn.  1972),  where  an  expulsion  was  overturned  because  the  school  board 
CQnsidered  evidence  on  a  charge  which  was  different  from  that  contained  in 
the  notice  and  which  might  have  been  the  basis  for  the  school  board's  decision. 
Finally,  as  diaciissed  in     SjCL.G.1,  "Determination  of  Misconduct,"  the  findings 
must  be  confined  to  the  charges  contained  in  the  notice,  and  this  requirement 
would  be  threatened  by  the  admission  of  evidence  which  did  not  relate  to 
those  charges.  '  . 
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•  ^.  o 

c,     EXCLUSION  OF  IMPROPERLY  ACQUIRED  jlVIDENCE 


''The  combined  effect  of  Tinker  v>  Pes  Moines  Independent  Community 
School  District,  393  U.S.  503  (1969)  and  Coolidge  v.  ^New  Hampshire,  403 
U.S.  443  (1971)  p'rohibits  the  consideration  by  a  school  board  of  evidence 
obtained  in  violation  of  Fourth  Amendment  rights."  ^ 

/Caldwell  V.  Cannady,  340  F.Supp.  835,  839  • 
(N.D.Tex.  1972). 

''The  final  problem  is  whether  an  exclusionary  rule  applies  in  this 
case.   ...     The  court  might  hold  that  the  evidence  seized  from  Smith's 
room  by  the  College-  authorities,^ although  seized  in  violation  of  his 
constitutional  right  of  privacy,  was  admissable  in  the  College  disciplinary  \ 
hearing  whether  or  not  it  would  be  admissable  in  a  formal  criminal 
proceeding. 

"In  Weeks  [v.  U.S.,  232  U.S.  383  (1914)],  the  Supreme  Court 
for  the  first  time  held  that  the  Fourth  Amendienb  barred  the  use  of 
evidence  secured  in  a  federal  prosecution.  In  Mapp,  v.  Ohio,  367  U.S.  i 
643.   .   .   (1961)  the  court  held  that,  all  evidence  aj^tained  by  searches 
and  seizures  in  violation  of  the  Constitution  is,  by  that  same  authority, 
inadmissable  in  a  state  court. 

"In  "Mapp,  the  Court  emphasized  that  'the  purpose  of  the  exclifsionary 
rule  ''is  to  deter  —  to  compel  respect  for  the  constitutional  guaranty  in 
the  only  effective  available  way  —  by  removing  the  initiative  to  disregard 
it."    Elkins  V.  United  States,  supra,  364  U.S.   [206]  at  page  217  ... 
(I960).'      367  U.S.  at  656  ....    In  United  States  v.  Calandra,  supra, 
the  Court  stated  that  the  exclusionary  'rule  is  a  judicially-created  remedy 
designed  to  safeguard  Fourth  Amendment  rights  generally  through  its 
deterrei^t  e'ffect,  rather  than  a  personal  constitutional  right  of  the  party 
aggrieved.'     414  U.S.  at  348  ....  To  determine  whether  the  exclusionary 
rule  applies  in  a  given  case,  it  is  necessary  to  Veigh  t];ie  injury  to  govern- 
mental interests  and* institutions  against  the  potential  benefits  of  the 
application  of  the  rule.     Id^at  349  .   .   .      In  Calandra.  the  Court  determined 
that  illegally  .seized  evidence  could  be  used  as  a  basis  for  grand  jury^ — / 
questions.     The  fafct  that  the  prosecution  could  not  use  illegally  obtained 
evidence  at  a  criminal  tyial  was  deemed  to'' be  a  deterrent  to  Illegal  police 
conduct,  and  the  exclusion  of  the  evidence  or  the  fruits  thereof  from  a 
grand  jury  proceeding  was  deemed  to  have.no  significant  deterrent  effect. 

''If  there  , were  no  exclusiorary  rule  in  this  case,  the  College 
authorities  would  have  no,  incentive  to  respect  the  privacy  of  its  students. 
Students  do^  not  normally  have  t1ie  means  to  maintain  a  protracted  damage 
action.     In  addition,  those  whose  rights, are  violated  cannot  recover 
damages  except  from  those  who  acted  in  bad  faith  [i.e.  who  knew  or  sh<mld  - 
have  known  that  such  actions  were  illegal] .     See  Wood  v.  Strickland,  420 
U.S.  308  .   .   .   (1975).    Where,  as  here,  the  authorities  who  violated  the 
Constitution  were  not  demonstrably  guilty  of  bad  faith,  the  exclusionary 
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rule  remains  the  only  possible  deterrent,  the  only  effective  way  to 
positively  encourage  respect  for  the  constitutional  guarantee.  This 
conclusion  is  consistent/ with,  and  perhaps  required  by,  Calandra,  supra, 
which  was  premised  upon  'the  availability  of  an  exclusionary  rule 
Applicable  to  the  authorit.ies'  ca^e  in  chief,  as  well  as  the  genuine 
possibility  of  recovery  in  a  damage  action. 

"In  One  1958  Plymouth  Sedan  [v.  Cmwlth.  Pennsylvanl^a,  380  U.S.  693 
(1965)],  the  Supreme  Court  held  the  exclusionary  rule  Applicable  to  a 
"quasi- criminal'  £orfeiture  proceeding,  observing,   'It  would  be  anomalous 
indeed.   .  .to  hold  that  in  the  criminal  proceeding  the  illegally  seized 
evidence  is  excludable,  while  in  the  forfeiture  proceeding,  requiring  the 
determination  that  the  criminal  law  has  been  violated,  the  ^same^ evidence 
would  be  admissable.   [Footnote  omitted.]     That  the  forfeiture  is  clearly 
a  penalty  for  the  criminal  offense  and, can  result  in  even  greater  punishment 
than  the  criminal  prosecution  has  in  fact  been  recognized  by  .the  Pennsylvania 
courts.'     380  U.S.  at  701  ....  In  this  case,  the  court  has  found  that 
Smith  is  in  the  same  position  as  a  criminal  defendant;  proof  that  the 
college  regulation  has  been  violated  requires  proof  that  the,^criminal  law 
has  been  violated;  and  the  punishment  in  fact  imposed  by  the  College  is  ^ 
more  severe  than  that  likely  to  be  imposed  by  any  state  or  federa!^  court 
for  the  same  offense.     It  would  thus  be  anomalous  here,  too,-  not  to  apply 
the  exclusionary  rule, 

•*The  application  of  an  exclusionary  rule  to  College  disciplinary 
hearings  where  the  College  authorities  have  seized  evidence  in  violation 
of  Fourth  Amendment  rights  will  preserve  the  integrity  and  thus  the 
legitimacy  of  the  College  as  the  maker  and  enforcfer  of  regulations. 
Institutions  which  enforce  the  law  should  not  infringe  upon  fundamental 
constitutional  rights  in  doing  so.     As  Mr.  Justice  Brandeis  said,  'Our 
government  is  the  potent ,  omnipresent  teacher  I   .   -   .  If  the  government 
becomes  a  lawbreaker,  it  breeds  contempt  for  law;  it  invites  every  man  to 
become  a  law  unto  himself;  it  invites  anarchy.'     01ms tead  y.  United  States, 
277  U.S.  438,  485. .   .   .   (1928).     (Emphasis  added  [by  the  court].)     If  all 
Government  is  an  omnipresent  teacher,  so  also  most  certainly  and  more^ 
immediately  is  a  College  in  relation  to  its  students.     In  part*  for  this 
reason,   'Mhe  vigilant  protection^  of  constitutional  freedoms  is  nowhere 
more  vital  than  in  the  community  of^  American  schools.  '     Shelton  v.  Tucker, 
364^U.S.  479,  487  ..   .   (1960).     (Emphasis  added  Iby  the  court].)  , 

''The  court  concludes  that  the  evidence  seized  in  the  illegal -search 
of  Smith's  room  could  not  be  used  against  him  in  the  College  disciplinary 
proceedings.    Accordingly,  the  College  must  retry  him,  without  the  evidence, 

or  dismiss  the  charges."  , 

Smyth  V.  Lubbers,  398  F.Supp.  777,  793-95 

(W.D.Mich.  1975) 

The  same  result  was  reached  in  Jones  v.  Latexo  Independent  School 
District,  499  F.Supp.  223,  237-39  (E.D.Tex.   1980),  where  the  court  found 
that  the  results  of  school  officials'  unconstitutional-search  of  students 
must  be  excluded  from  their  school  disciplinary  proceedings  in  order  to 
serve  as  a  deterrent  to  such  illegal  conduct.     Because  all  the  evidence 
against  the  students  resulted  from  the  search,  their  suspensions  and  sub- 
sequent grade  reductions  were  overturned. 
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Contrary  results  have  been  reached  in: 

E^elund  v.  Secretary  of  Commeifee,  418  F.Supp,  102,  106  (E.D.N.Y.  1976) 

(dismissal  from  merchant  marine  academy); 
Morale  v.  Grigel,  422  F.Supp.  988,  999-1001  (D,N,H.  1976)  (suspension 

for  semester) •  ' 
Cf,:  State  v.  Young,  216  S.]E. 2c!  586  (Ga.  1975)   (criminal  conviction, 

exclusionary  rule  applies  only  to  searches  by  law  enforcement 

officers  and  not  t.o  searches  by  school  officials); 
Commonwealth  v,  Ding£elt,  227  Pa. Super,  380,  323  A,2d  145 

(Pa,  Super.  Ct,  1974)   (similar  holding) . 

Contrast  Young    with  State  v.  Mora,  307  So, 2d  317  Qha.  1975),  where  the 
court  held  that  the  exclusionary  rule  does  apply  to  The  use  in  a  criminal  ' 
proceeding  of  evidence  obtained  in  a  search  by  school  officials. 

See:     People  v,  D, ,  315  N.E.  2d  466^  469  (N,Y,  1974)   (teacher's  search  of 

student  without  sufficient  cause  required  suppression  of  evidence 

in  youthful  offender  proceedings); 
In  the  Interest  of  L,L,,  280  N,W,2d  343,  346-47  (Wis,App,  1979) 

(exclusionary  rule  applies  to  search  by  teacher  when  evidence 

is  used  in  juvenile  delinquency  proceedings). 
Cf,:  State  v.  Walker,  528  P. 2d  113  (Ore.App.  1974)   (statement  similar  to 

Mora) ; 

Waters  v.  U,S,,  311  A, 2d  835  (D,D,Ct.App,  1973)   (excluding  use  in 

criminal  trial  of  evidence  obtained  in  search  by  police  officer 
working  in  concert  with  school  official) ; 

State  V.  Trippe,  246  S,E,2d  122  (Ga,App.  1978)   (excluding  from 
criminal  prosecution  evidence  bbtainexi  by  school's  chief 
security  officer,  who  was  also  deputized  by  county,  in  search 
requested  by  the  school's  dean;  State  v.  Young  distinguished  on 
on  grounds  that  the  seaf ch  was  conducted  by  law  enforcement 
officer)  ; 

^avina  Home  Industries,  Inc.  v.  Secretary  of  Labor,  594  F,2d  1358 

(10th  Qir.  1979)   (application  of  exclusionary  rule  to  administra- 
tive proceedings  stemming  from  occupational  health  and  safety 
search) . 

Ekelund  and  Morale  rely  in  part  on  United  States  v.  Janis,  96  S.Ct.  3021 
(1976),  where  the  Court  held  that  the  exclusionary  rule  would  not  be 
extended  to  forbid  the  use  in (the  civil  proceeding  of  one  sovereign 
(here  a  tax  proceeding  by  the  federal  government)  of  evidence  seized  by 
a  criminal  law  enforcement  agent  of  another  sovereign  (here  the  state 
-government),  where  the  latter  acted  in  good  faith  reliance  on  a  warrant 
(later  proved  defective)  in  conducting  the  seizure  and  there  was  no  showing 
that  the  former  participated  in  the  illegality.     This  holding,  which  Jones 
carefully,  distinguishes,  was  based  largely  on  the  conclusion  that  exclusion 
in  such  circumstances  would  have  little  deterrent  effect.     It  does  not, 
thus,  speak  directly  to  use  in  a  school  disciplinary  hearing  of  evidence 
improperly  obtained  by  school  officials,  or  of  evidence  improperly 
obtained  by  local  police  officials  who  have  a  cooperative  relationship 
with  school  officials  and  are  agents  of  the  same  sovereign.     In  either 
of  these  cases,  as  the  reasoning  in  Smyth  and  Jones  would  indicate,  the 
valuable,  deterrent  effect  of  an  exclusionary  rule  would  be  quite  strong,  j 
See  Savina  Home  Industries,  supra. 

*      442  = 


XI,F.8.d, 


For  standards  for  determining  whether  the  search  was  improper  in  the 
first  place,  see  §IV.B,  ^'Search  and  Seizure." 


d.     EXCLUSION  OF  PRIVILEGED  COMMUNICATIONS 


See  §IV.G,  "Privileged  Communications." 
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9,     RECORDING  THE  HEARING 


The  right  of  appeal  (or  judicial  review)  wfll  often  be  meaningless 
if  there  is  no  accurate  way  for  the"  appeals  body  (or  a  court)  to  review 
the  proceedings.    There  are  a  variety  of  approaches: 

1.  Does  the  schoo^  record  the  proceedings,  or  is  the  student 
merely  given  the  right  to  do  so? 

2.  Is  the  school's  recording  made  automatically  or  only  upon 
the  student's  request? 

3.  Does  the  school  make  a  written  transcript,  or  does  it  simply 
maintain  a  record  in  some  form,  such  as  a  tape  recording? 

4.  If  there  is  no  written  transcript,  will  the i school  provide 
a  written  summary  qf  testimony  from  the  tape? 

5.  Is  a  copy  of  the  tape  or  transcript  provided  to  the  student 
without  charge,  or  for  payment  of  a. fee,  or  is  the  original 
simply  made  available  to  the  student  for  inspection  (with, 
perhap/5,  the  right  to  make  his/her  own  copy  from  it  at 
his/her  expense) ? 

*" 

Student:' s  Right  to  Make  a  Recording 

The  student's  right  to  make  a  recording  o£,the  hearing  has  been 
recognized  ifx:  * 

Esteban  v.  Central  Missouri  State  College,  277  F.Supp.  649,  652 

(W.D.Mo.  1967),  approved,  415  F.2d  1077  (8th  Cir.  1969),  cert, 
^  denied,  398  U.S.  965  (1970)  (exclusion  for  two  semesters) ; 

Marzette  v.  McPhee,  294  F.Si^pp.  562,  567  (W.D. Wis.  1968)  (suspension 
or  expulsion) ; 

Givens  v.  Poe,  346  F.Supp.  202,  209,   (W.D.N.C.  1972)   (suspension  "for 
any  substantial  period  of  time'*)  ; 

Quintanilla  v.  Carey,  C.A.  No.  75-C-829  (N.D.Ill.,  Mar.  31,  1975.) 
(Clearinghouse  No.  15,369)  (permanent  expulsion); 

PUSH  v:  Carey,  C.A.Nos.  73-C-2522,  74-C-303  (N.D.Ill.,  Nov.  5,  1975) 

(Clearinghouse  No.  17,507)   (suspensions  potentially  beyond  10  days), 
rev'd  in  part  on  other  grounds  sub  nom.  Piphus  v.  Carey,  545  F.2d 
30  (7th  Cir.  1976)   (reversed  because  of  lower  court's  failure  to 
award  damages  tp  students),  rev'd  or^  other  grounds,  98  S.Ct. 
1042  (1978)  (reversed  on  damages  issue) . 

School's  Obligation  to  Make  Record 

The  school's  obligation  to  record  the  proceedings  has  been  recog- 
nized in: 
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Jordan  v>  School  District  of  City  of  Erie,  Pa,,  583  F.2d  91,  99 
(3rd  Clr.  1978)   (consent  decree)   (disciplinary  transfers  for 
from  stx  weeks  to  one  year)   ("A  stenograph:^c,  transcribed  or 
taped  record  of  both  Hearing  I  and  Hearing  II  shall  be  made 
and  shall  be  available  to  the  parent  or  guardian  and  student 
or  his/her  representative.    .Said  record  must  be  retained  Intact 
by  the  School  Dis-trict  for  a  period  of^ot  less  than  three  (3) 
years"); 

Speake  v.  Grantham,  317  F.Supp.  1253,  1258  (S.D.Mlss.  1970)  (sus- 
pensions)  ("Proceedings  at  the  hearing  shall  be  transcribed  at 
the  expense  of  the  University  and  a  copy  shall  he  furnished  the 
Court  and  opposing  counsel") ; 

Behagen  v.  Intercollegiate  Conference  of  Faculty  Representatives, 
.346  F.Supp.  602,  608  (D.Minn.  1972)   (suspension  from  basketball 
"practices  for  remainder  of  season)   ("proceedings  should  be  re- 
corded, and  the  tapes  should  be  made  available  to  plaintiffs  in 
the  event  theys^ish  to  appeal"); 

Marin  v,  University\of  Puerto  Rico,  377  F.Supp.  613  (D.P.R.  1974) 
(suspension  for  over  a  year)   ("the  proceedings  of  which  are 
transcribed") ; 

Mills  V.  Board  of  Education,  348  F.Supp.  866,  882  (D.D.C.  1972) 

(suspension,  transfer,  or  other  exclusion  from  student's  normal  program 
for  more  than  two  days)   ("A  tape  recording  or  other  record  of 
the  hearing  shall  be  made  and  transcribed  and,  upon  request, 
made  available  to  the  parent  or  guardian  or  his  representative"); 
>  Anderson  v.  Seckels,  C.A.  No.  75-65-2  (S.D.Ia.,  Magistrate's  Memoran- 
'  dum  and  Opinion,  Dec.  20,  1976)   (Clearingnouse  n6.  21,627C) 

("transcript  or  recording  of  the  proceedings"); 
.  North  V.  West  Virginia  Board  of  Regents,  223  S,E.  2d  411  (W.Va.  1977) 
(expulsion)   (right  to  "an  adequate  record  of  the  proceedings") . 
,^See:  Fielder  v.  Board  of  Education,  346  F.Supp.  722  724,  731  (D.Neb.  1972)  ^ 
•    '  (expulsion  for  remainder  of  year)   ("Delivery  to  the  student  or 

his  counsel  of  .   .   .  Such  verbatim  record  of  the  hearing  as  such 
student  may  elect  to  have  at  his  own  expense  or  the  school  board 
may  elect  to  have  at  its  own  expense") . 
Cf.:  Doe  v.  Kenny,  C.A.  No.  H-76-199  (D.Conn. ,  Oct.  12,  1976)  (Clearing- 
house No.  19,358)   (consent  decree)   (disciplinary  transfers) 
("Oral  proceedings  or  any  part  thereon  shall  be  transcribed 
on  request  of  any  party.     The  requesting  party  shall  pay 
accordingly,"  the  cost  of  such  transcript  or  part  thereof."); 
Bobbi  Jean  M.  v.  Wyoming  Valley  West  School  District,  C.A. No. 

79-576  (M.D.Pa.  11/3/80)   (Clearinghouse  No.  30,528B)  (consent 
decree)   (exclusion  beyond  ten  days)   (school  required  to  keei) 
record,  parent  entitled  to  copy  of^ th^  transcript  at  own  expense). 

Contra:  ! 

Due  V.  Florida  Agric.  and  Mech.  University,  233  F.Supp.  396,  403 
(N.D.Fla.  1963)   (Judge  Carswell)   (indefinite  suspension). 

Compare: 

Navato  v.  Sletten,  560  F.2d J40  (8th  Cir.  1977)   (denial  of  certifi- 
cate of  completion vaf  residency  program)   (tape  recording  was 
sufficient,  stenographic  record  not  required); 

Morale  v.  Grigel,  422  F.Supp.  988  (B.N.H.  1976)   (one-term  suspension) 
(failure  to  make  a  record  of  the  initial  hearing  not  a  violation 
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of  due  process  here,  since  the  appeal  hearing  was  de  novo). 

See  also  cases  which  have  held  th^t  New  York  Education  Law,  Sec.  3214, 
which  calls  for  a  "record.   .   .  .  but  no  stenographic  transcript  shall 
be  required,"  requires  a  complete,  verbatim  record,  and  not  just  a 
summary  or  incomplete  record. 

Ross  V.  Disare,   500  F.  Supp.  928,  933  (S.D.  N.Y.  1977) 

(Cle^inghourie  I^^o. 21,649)  (suspension  "beyond  5  days); 
Matter  of  Rose,  10  Ed. Dept. Rep.  4  (N.Y.Ed.Comm'r  1970); 
Matter  of  Grandal,  11  Ed. Dept. Rep,  144  (1972); 
Matter  of  Corbett,  12  Ed.Dept .Rep.  184  (1973). 
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G,'  FINDINGS 


1 .     DETERMINATION  OF  MISCONDUCT 


Separate  Determinations:    Misconduct  and  Sanction 

"Although  the  procedures  In  the  simple  suspension  are  relatively 
Informal  It  cannot  be  emphasized  too  strongly  that  the  entire  thrust  of 
the  requirement"  Is  to  Insure  that  there  Is  a  genuine  fact-finding  ^ 
process  which  Is  a  'meaningful  hedge'  against  erroneous  action.  This 
being  the  case  It  would  seem  that  three  common  practices  of  school 
officials  are  now  Implicitly  prohibited.  ... 

"  "Third,  there  must  now  be  a  fact-finding  determination  which  precedes 
a  determination  about  what  to  do  about  the  child.     Commonly  these  concerns 
get  mixed  up  and  the  determination  of  whether  the  student  was  guilty  of 
the  act  charged  gets  lost  in  the"  process.    A  determination  df  guilt  for  a 
specified  offense  Is,  under  Goss,  a  prerequisite  for  a  suspension.  This 
prerequisite  must  be  met  before  school  officials  can  properly  determine 
if  a  suspension  or  some  other  alternative  is  in  the  'best  interests'  of 
the  child." 

Peter  Roos,  "Goss  and  Wood:  Due  Process 
and  Student  Discipline,"  20  Inequality  in 
Education  42,  43-44  (1975). 

In  Mills  V.  Board  of  Education,  348  F.  Supp.  866,  883  (D.D.C.  1972) 
(suspension,  transfer,  or  other  exclusion  from  student's  normal  program 
for  more  than  two  days),^  the  court  stated. 

No  finding  that  disciplinary  actionals  warranted  shall  be  made  unless 
the  Hearing  Officer  first  finds,  by  clear  arid  convincing  evidence,  that 
the  child  committed  a  prohibited  act  upori  which  the  proposed  disciplinary 
-action  is  based.     After  this  finding  has  been  made,  the  Hearing  Offi- 
cer shall  take  such  disciplinary  action  as  he  shall  deem^ appropriate. 
This  action  shall  not  be  more  ^tevere  than  that  recommended  by  the  school 
official  initiating  the  suspension  proceedings. 

An  argument  can  be  made  that  the  hearing  tribunal  should  first  hold 
a  hearing  on  the  issue  of  misconduct  and  then,  if  it  finds  misconduct, 
r^econvene  before  the  student  and  other  relevant  parties  to  consider  the 
issue  of  a. penalty.     At  that  time,  the  student  could  make  any  mitigating 
arguments,  and  the  student's  past  record,  good  and  bad,  could  be  entered 
into  evidence  and  considered  by  the  tribunal.     The  determination  of  what 
actually  happened  in  this  case  would  then  not  be  tainted  by  generally 
.irrelevant  information  about  other  cases,  while  still  allowing  that  infor- 
iiiation  to  serve  a  helpful  role  in  determining  an  appropriate  disciplinary 
action.    Unless  the  hearing  process  is  se{4rated  out  in  this  manner,  it 
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is  difficult  to  see  how  else  the  student  can  be  assured  of  his/her  rights 
to: 

(a)  a  hearing  confined  to  the  scope  of  the  charges  (see  §XI.F.8.b); 

(b)  findings  confined  to  the  initial  charges  (see  below). 

Several  New  York  decisions  have  held  that  the  student's  anecdotal 
record  cannot  be  introduced  into  evidence  until  after  there  has  been  a 
determination  of  guilt.     See,  for  example: 


Matter 

of 

Watson, 

Matter 

of 

Anderson 

Matter 

of 

Grandal , 

For  more  on  the  requirement  that  there  must  be  some  proof  of  guilt, 
see  §XL.F.7»     "Burden  of  Proof,  Presumption  of  Innocence."     Cf .  St.  Ann  v. 
Palisi,-  495  F.2d  423  (5th  Cir.  1974). 

Standard  of  Proof     (ciear  and  Convincing  Evidence?)  ^  . 

"It  is  in  light  of  the  high  stakes  involved  [two-year  suspension  for 
possession  of  drugs]  that  the  Court  must  determine  whether  a  standard  of 
proof  is  required  by  the  Due  Process  Clause,  and  if  so,  whether  the 
'substantial  evidence'  standard  is  constitutionally  adequate.     The  court 
concludes  that  at  least  where  an  adult  student  is  charged  by  a  College 
with  committing  an  act  which  is  a  cf ime,  the  Due  ProcessfClause  requires 
that  some  articulated  and  coherent  standard  of 'proof  be  formally  adopted 
and  applied  at  the  college  hearing  which  determines  the  student's  guilt  or 
innocence  of  the  charge.     If  such  a  standard  is  not  adopted  and  applied, 
then  thfe  college  hearing  board  is  totally  free  to  exercise  its  prejudices 
or  to- convict  for  the  purpose  of  vindicating  'order 'and  discipline'  rather 
than  on  the  evidence  presented.    All  the  rest  of  the  procedural  guarantees 
become  or  threaten  to  become  meaningless  as  even  a  well-intentioned  hearing 
board  is  adrift  in  uncertainty  over  the  measure  of  persuasion  to  be  applied. 
That  there  be  an  articulated  and  coherent  standard  of  proof  is  all  the 
more  crucial  to  fundamental  fairness  where,  as  in  the  college  context, 
there  t.are  "few  constitutional  or  practical  limitations  on  the  nature  of 
evidence  which  may  be  admitted  against  the  accused.   .   .  . 

'*The  first  problem  with  the  'substantial  evidence'  standard  is  that 
it  is,  standing-^  alone,  primarily  a  formula  intended*  for  appellate  review 
of  trial  courts'  determinations  or  judicial  review  of  administrative 
determinations.     Trial  courts  and  administrative  agencies  have  functions 
diffei;ent  from  appellate  and  reviewing  courts.     Trial  courts  and  adminis- 
trative ,agenoies  have  the  original  task  of  resolving  conflicts  in  the 
evidence  and  between  opposing  interpretations.    An  appellate  or  reviewing 
court,  in  dontrast,  has  the  task  of  determining  only  whether  the  trial 
court  or  administrative  body"  had  a  rational  basis  for  its  decision.  The 
appellate  or  reviewing  court  does  not  conduct  a  trial  de  novo  and  resolve 
conflicting  views  a  second  time.     See  Universal  Camera  Corp.  v.  N.L.R.B., 
340  U.S.  474,  488         .   (1951).    A.  standard  appropriate  for  a  reviewing 
court  to  apply  to  determine  whether  there  is  a  minimal  rational  basis  for 
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decision  is  not  appropilate  for' an  original  trier  of  fact  to  resolve 
conflicts  in  the  evidence  and  between  opposing  interpretations.  The 
issue  before  the  trier  of  fact  is  not  whether  there  is  a  minimal  basis 
for  conviction  or  whether  a  conviction  would  survive  appeal  or  collateral 
attack.     See  Jaffe,   'Administrative  Law:  Burden  of  Proof  and  Scope  of 
Review/  79  Harv.L.Rev.  914,  915  (1966). 

"The  substantial  evidence  formula  standing  alone  as  a  standard  of 
proof  for  the  trial  court  provides  no  measure  of  persuasion  or  degree 
of  Rroof  to  guide  the^ court  in  resolving  conflicts  to  reach  its  ultimate 
decisions,  but  goes  only  to  the  quantity  of  evidence  required  by  the 
•  prosecutor.    Cf .  Woodby  v.  IramigratfToTi'  and  Naturalization  Service,  385 
U.S.  276,  281-84  .   .   .   (1966),.    Undet  the  College's  rule,  the  College 
need  only  present  a  certain  quantum  of  evidence  (substantial)  that  a 
party  was  guilty  ag  charged,  and  the  All  College  Judiciary  could  convict, 
regardless  of  what  else  appeared  in  evidence  .«  .   .   .  It  may  be  that  in 
other  contexts  a  'substantial  evidence'  rule  implies  a  'preponderence  of 
of  the  ^evidence'  standard  of  proof  which  is  understood  and  applied  by  - 
trained  hearing  officers  and  esj^^irt  administrative  agencies,  5  U.S.C. 
Sec.  556(d);  Woody,  supra,  3&3^.S.  at.  288  &  n.  1,   .   .  . 
(Clark,  J. , ^dissenting) ,  but  the  court  cannot  assume  that  this  lay 
Judiciary  knew  or  understood  or  applied  the  principle.  ... 

"'Substantial  evidence'  has  been  defined  as  enough  evidence  'to 
justify,  if  the  trial  were  to  a  jury,  a  refusal  to  direct  a  verdict,' 
N.L.R.B.  V.  Columbian  Enameling  &  Stamping  Co.,  306  U.S.  292,  300  .   .  . 
(1939).    Assuming  this  definition  embodies  an  intelligible  standard  of 
proof  for  a  trier  of  fact,  that  standard  is  too  low.    The  application  of 
any  standard  lower  than  a  'preponderence  of  evidence'  would  have  the 
effect  of  requiring  the  accused  fo  prove  his  innocence.     Under  the 
circumstances  of  this  case,  at  l4ast,  it  would  be  fundamentally  unfair 


"The  Court  concludes  that  the  Collegers  'Due  Process'  Rule  14  in 
the  1973-74  Student  Handbook  wh:f.ch  states,   'No  disciplinary  action  shall 
be  taken  on  grounds  which  are  n6t  supported  by  substantial  evidence'  is 
constitutionally  inadequate  as  a  standard  of  proof  because  it  provides 
no  intelligible  standard  of  proof  to  guide  the  All  College  Judiciary,  ^ 
or  because,  to  the  extent  that  it  might  embody  an  intelligible  standard, 
that  standard  is  totally  one-sided  and  is  lower  than  that  constitutionally 
required.   ...  j 

'*The  court  need  not  and  does  not  reach  the  question  of  precisely 
what  standard  of  proof  would  b^  constitutionally  adequate  under  the 
circumstances  of  this  case.     The  court  is  certain  that  the  standard 
cannot  be  loafer  than  'preponderence  of  the  evidence.'    However,  given 
the  nature  of  the  charges  and  the  serious  consequences  of  conviction, 
the  court  believes  the  higher  standard  of  'clear  and  convincing  evidence' 
may  be  required. 15    The  ^ clear  land  convincing'  standard  is  well  below  the 
criminal  standard  which  the  College  hearing  officer  thought  would  be  the 
'fairest'  to  apply  in  these  cashes  ['proof  beyond  a  reasonable  doubt']. 
The  'clear  and  convincing'  standard  would  be  consistent  with  the  general 
proposition  that  'school  regulations  are  not  to  be  measured  by  the  ' 
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standards  which  prevail  .   .   .  for  criminal  procedure/  Esteban,  supra, 
415  F.2d.  at  1090 ,v  and  would  not  be  so  strict  a  Requirement  as  to  cripple 
the  disciplinary  process.    Cf ,  Goss,  supra,  419  U^S-.  at  58p  .   »   .  .  Thfe 
court  recommends  that  the  College  give  serious  consideration  to  adopting 
the  'clear  and  convincing'  standard  for  futur§  cases. 

"15.    In  Woodby,  supra,"  the  Supreme  Court  held  that  no  deporta- 
tion order  may  be  entered  unless  it  is  found,  by  clear,  unequivocg,l  • 
■   and  convincing  e^yidence  that  the  facts  alleged  as.  ground  for  the 
deportation  are  true.     In  the  case  of  In  re  Winship,  397  U.S.  358... 
(1970),  the  Supreme  Court    ^.Id  that  proof  beyond  a  reasonable  doubt 
is  among  the  essentials  of  due  process  and  fair  treatment  required 
during  the  adjudicatory  stage  of  a  juvenile  delinguency  proceeding 
when  a  juvenile  is  charged  with  an  act  which  would  constitute  a 
crime  if  committed  by  an  adult.     Although  the  juvenile's  pfiysical 
liberty  was  at  stake,  the  Court  emphasized  also  the  element  of 
stigma  which  attaches  upon  conviction.     Id.  at  363-364  .   .  . 

Smyth  V.  Lubbers,  398  F.Supp.  777,  797-99 
(W.D.  Mich:  1975) 

As  the  court  stated  in  a -footnote.,  398  F.Supp.  at  798  n. 13,  the 
many  cases  previous  to  Smyth  which  refer  to  "substantial  evidence"  as  a 
requirement  of  due  process  were  "stating  the  rule  on  appeal.    None  was 
stating  an  original  standard  of  proof.  ..." 

The  "clear  and  convincing  evidence"  standard  was  also  required  by 
Mills  v'.  Board  of  Education,  supra.     Cf .  Gonzales  v.  McEuen,  435^  F.Supp. 
460,  466  (C*D.Cal.  1977)   (expulsion  for  remainder  of  year),  where  the 
court,  after  finding  that  the  school  board *s  hearing  had  been 
procedurally  inadequate,  stated  that  it,  the  court,  would  use  the  "standard  o 
'clear  and  convincing'  proof"  to  weigh  the  evidence  itself,  rather  than 
limiting  the  scope  of  judicial  review  to  "substantial  evidence"  as  in  the 
"ordinary  case." 

For  comparisW  with  the  use  of  the  "substantial  evidence"  standard 
generally  appropriate  for  review  on  appeal,  see  §XI.H. 

For  purposes  of  insuring  that  the  hearing  panel  b^ses  its  findings 
upon  clear  and  convincing  evidence,  it  may  be  helpful  to  insist  that  this 
basie  be  included  in  the  written  findings.    See  comments  to  SXI.G.3, 
"Issuance  of  Findings." 


Findings  Based  Solely  Upon  the  Evidence  Presented  at  the  Hearing 

Reasons  for  requiring  that  the  decision  be  based  solely  upon  evidenqe 
presented  at  the  hearing  are  stated  in  Matter  of  DeVore,  IX  Ed.  Dept.  Rep. 
296  (N.Y.Ed.Comm'r  1972)   (indefinite  suspension  based  upon  arrest  for 
alleged  drug  possession) : 
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The  superintendent  chose,  however,  to  rely  upon  his 
personal  knowledge  of  the  fact  of  arrest  and  the  basis  for  the 
arrest.     It  is  evident  from  a  reading  of  the  transcript  that  he 
utilised  such  personal  knowledge  as  an  alternative  to  testimony. 
There  are,  of  course,  three 'essential  defects  in  this  procedure. 

First,  a  decision  to  impose  a  disciplinary  penalty  and  the 
extent  of  the  penalty,  must  be  supported  by  the  evidence  contained 
in  the  record.    This  cannot  be  the  case  where  the  fact  of  arrest 
is  established  solely  from  the  private  knowledge  of  the  hearing 
officer.     Secondly,  it  is  impossible  for  the  student  to  cross- 
examine  or  in  any  way  xebut  the  private,  nontestimonial  knowledge 
of  the  hearing  officer.    Third,  and  perhaps  must  serious,  is  the 
fact  that  the  hearing  officer  loses  his  neutral  posture  and,  in 
effect,  becomes  a  salient  witness  in  support  of  the  charges. 
Nothing  is  more  essential  than  a  neutral  hearing  officer 
(Matter  of  Dishaw,  10  Ed. Dept. Rep.  34  (1970). 

This  requirement  of  findings  based  solely  upon  evidence  presented  at 
the  hearing  has  been  articulated  by  several  other  courts.     See,  for 
example : 

Esteban  v.  Central  Missouri  State  College,  277  F.Supp,  649,  652 
(W.D.Mo.  1967),  approved  in  415  F. 2d  1077  (8th  Cir.  1969), 
cert,  denic^d,  398  U.S.  965  (1970)   (exclusion  for  two  semesters): 

Mar^ette  v.  McPhee,  294  F.Supp.  562  (W.D.Wis.  1968)  (suspension 
or  expulsion) ; 

De  Jesus  v.^,  Penberthy,  344  F.Supp.  70  (D.Conn.  1972)  (expulsion); 
Fielder       Board  of  Education,  346  F.Supp.  722,  731  n.7  (D.Neb.  1972) 

(expulsion  for  remainder  of  year) ; 
Mills  V.  Board  of  Education,  supra,  348  F.Supp.  at  882; 
Mello  V.  School  Committee  of  New  Bedford,  C.A.  No.  72-1146F 

(D.Mass.,  Apr.  6,  1972) (all  exclusions). 
See:  Goldberg  v.  Kelly,  397  U.S.  254,  271  (1970)   (required  in  welfare 

hearings) .   „  ' 
Cf.:  Hairston  v.  Drosick,  423  F.Supp.  180,  184  (S.B.W.Va.  1976)  (due 

process  required  for  placement  in  special  classes  would  be 

fulfilled  by  implementing  regulations  which  include  this 

requirement).  V 
But  Cf . :  ^ 

Morale  v.  Grigel,  422  F.Supp.  988,  1004  (D.N, H.  1976)  (one-term 

suspension)   (possible  consideration  of  other  information 

harmless  error  here,  since  there  was  independent  evidence  at 

hearing). 
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Here  again,  requiring  that  the  written  findings  specify  the  evidence 
relied  upon  will  help  to  insure  that  this  requirement  is  met.  Fielder, 
supra.     See  comments  to  §XI.G.3. 


Findings  Tied  to  Guilt  of  Initial,  Specific  Charges 

3 

The  reasons  for  requiring  that  there  be  a  finding  that  the  student  / 
is  guilty  of  the  initial  charges  are  much  the  same  as  the  reasons  for 
requiring  that  the  findings  be  based  solely  upon  evidence  presented  at 
the  hearing  —  any  other  basis  for  decision  would  destroy  .the  student's 
opportunity  to  present  a  defense  to  the  charges. 

This  has  been  recognized,  for  example,  in: 

Strickland  v.  Inlow,  519  F.2d  744,  747  (8th  Cir.  1975)  (students' 
"opportunity  to  present  their  side  of  the  case  was  rendered 
meaningless"  by  decision  based  upon  a  second  charge,  of  which 
they  were  not  notified) ; 

Navato  v.  Sletten,  560  F.2d  340,  346  (8th  Cir.  1977)  (denial  of 

certificate  of  completion  of  residency  program,  similar  holding) ; 

Gonzales  v.  McEuen,  435  F.Supp.  460,  469  (CD.  Cal.  1977)  (expulsion 
for  remainder  of  year,  similar  language,  but  student  found  to 
have  waived  this  objection); 

Powell  V.  Board  of  Trustees,  550  P^2d  ill2  (Wyo.  1976)  (teacher 

dismissal  overturned  because  guilt  was  based  upon  charge  not 
originally  specified); 

Matter  of  Lawlor,  11  Ed. Dept. Rep.  261,  263  (N.Y.Ed.ComiHr  1972) 
(student  suspension  cannot  be^  based  upon  acts  not  specified 
in  the  notice).  ^  - 

Cf.:    McCluskey  v.  Board  of  Education,  662  F.2d  1263  (8th  Cir.  1981) 
(court  overturned  expulsion  where  it  found  that  the  school 
board  had  based'  its  decision  on  one  of  the  two  rules  Which 
\he  notice  had  charged  th^g^  student  with  violatin^because 
the  court  found  that  the  rule  could  not  possibly  under  any 
reasonable  interpretation, ' be  interpreted  to  apply  to  the 

student's  conduct),  revM  per  curiam,  50  U.S.L.W.  3998.25  (7/2/82).  \ 

For  further  discussion,  see  colmnents  and  cases  concerning  notice  of  ^ 
charges  in  §XI.B,  "Notice." 

The  requirement  that  the  student's  conduct  be  found  to  violate  a 
specific,  publicized  standard  of  conduct  is  discussed  in  §V,  "Right  to 
Notice  of  Rules  and  Punishments." 
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2.     DETERMINATION  OF  PENALTY 


Penalty  Only  After  Flndlnj^  of  Misconduct 

'  J' 
On  the  need  for  insuring  that  the  determination  of  an  appropriate 
disciplinary  response  occurs  only  a:^er  a  finding  of  misconduct,  see  §XI. 
G.l,  "Determination  of  Misconduct." 

Right  to  Hearing  on  the  Appropriate  Discipline 

There  is -case  law  supporting  the  right  of  a  student  to  a  hearing  and 
findings  on  the  appropriate  penalty,  even  when  there  is  no  dispute  as  to  • 
the  facts  of  misconduct. 

Betts  V-    Board  of  Education, ' 466  F.2d  629,  633  (7th  Cir.  1972)  (dis- 
ciplinary transfer)'  ("opportunity  to  be  heard  on  the  question  of 
what *discipline-is  warranted  by  the  identified  offense"  and  "to 
present. a  mitigative  argument"); 

Lee  V.  Macon  County  Board  of  Education,  490  F.2d  458,  460  (5th  Cir. 

1974)  (expulsion)   (despite  existence  of  misconduct;  "Formalistic 
acceptance  or  ratification  of  the  principal's  request  or  recom- 
mendation ^as  to  the  scope  o£  punishment,  without  independent 
B6ar4^^»onsideration  of  what,  in  the  exercise  of  its  independent 
judgme^i  the  penalty  should  be,  is  less  than  full  due  process"); 

Taylor  vT  Griysham,  Civil  No.  A-75-CA-13  (W.D.Tex.,  Feb.  24,  1975) 
•  (Clearinghouse  No.  15,925)  (following  Lee,  use  of  an  "automatic" 

permanent  suspension  rule  for  drug  use  invalid) ; 

Kwiatkowski  v.  Ithaca  College,  368  N.Y.S.2d  973  (Sup.Ct.,  Tompkins^ 
County,  1975)  (one-term  suspension,  reversed  because  of  failure 
to  allow  student  to  be  heard  on  the  excessiveness  of  the 
penalty) .  ,     ,  p. 
See:  Farrell  v.  Joel,  ^437  F.2d  160,  163  (2nd  Cir.  1971)  (suspensiok^for 

15  school  d^ys) ; 
Tedeschi  v.  Wagner  College,  427  N.Y.S.,2d  760,  765  n.*  (N.Y.Ct. 

App.  1980)  (expulsion). 

Cf.:     Braesch  v. .  DePasquale,  265  N.W.2d  842,  .846  (Neb.  1978)  (exclusion 

from  basketball  team  for  remainder  of  season)   (where  students 

adriatted  guilt ,  procedures  included  hearing^n  appropriate 

penalty  and  were  found  adequate). 

See  also: 

•  Morrissey  v.  ferewer,  408  U.^.  471,  480,  488  (1972)  (once  it  has-been 
determined  that  parolee  violated'  conditions  of  parole,  determina- 
tion of  whether  this  t^arrants  revocation  of  parole  fnust  still 
be  made) 

Finally,  see  Strickland  v.  Inlow,  519  F, 2d  744, ' 746  (8th  Cir.  1975),  where 
the  court  stated:  .  '  '  * 

^  Yet,  even  in  the  context  of  minor  disciplinary  action,  ^the  student 
has  the  right  to  be  afforded  an  opportunity  to  present  his  side  of 
the  case.    Goss  v.  Lopez,  supra,  419  U.S.-  [565]  at  581. .. [1975] . 
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This  opportunity  to  be  heard*  is  no  less  important  when,  as  here, 
there  is  not  a  serious  dispute  over  the  factual  basis  of  the 
charge,  for 

tf» 

*  *  ^tilings  are  not  always  as  they  seem  to  be,  and  the 
student  will  at  least  have  the  opportunity  to  charac- 
terize his  conduct  and  put  it  in  what  he  deems  the  c^"^ 
proper  context. 

Id. ,  419  U.S.  at  584  ...  . 

On  the  other  hand,  the  principles  above  may.  not  apply  where  the 
rule  under  which  the  student  is  charged  provides  for  a  single, 
mandatoi;y  and  automatic  punishment  once  guilt  is  found  (assuming  that 
such  a  rule  is 'itself  legal).     In  such  a  case,  the  hearing  tribunal  has 
no  decision  to  make  regarding  the  appropriate  penalty,  and  therefore  there 
is  arguably  no  point  to  allowing  the  student  to  be  heard  on  the  issue;  the 
student  may ,i  however,  still  raise  a  legal  claim  that  che  automatic  punish- 
ment rule  operates  to  impose    a  penalty  which  is  so  disproportionate  to 
the  offense  that  it  violates  equal  protection,  substantive  due  process, 
cfr  other  law.     Cf  .  Mitchell  v.  Board  of  Trustees,  625  F.2d  660,  663-64 
v4nd  n.  8  (5th  Cir.  1980).     But  see  Paine  v.  Board  of  Regents,  355  F.Supp. 
199  (W.D.Tex.  1972),  aff 'd,.  474  F,2d  1397  (5th  Cir.  1973),  where  the 
court  struck  down  an  automatic  expulsion  rule  as  imposing  an  unreasonable 
penalty.     [See  also  §VI,  ^'Unreasonable,  Excessive  or  Unauthorized  Rules 
or  Punishment,"  and  §VIII.  A, '  "Exclusion"  (Substa*ntive  Challenges).] 

Standard  "^of  Proof 

A  few  courts  have  addressed  thfe  question  of  who  has  what  burden  of 
proof  .on  appropriate  response  (as  distinct  from  the  burden  of  proof  on 
guilt  or  innocence).     See:  ' 

Ilills  V.  Board  of  Education^  348  F.Supp.  866,  882^(D.D.C.  1972)  (sus- 
pension, transfer,     or  other  exclusion    from  student ' s  normal  program 
for  more  than  two  days)   ("Defendants  shall  bear  the  burden  of 
proof  a^  to  all  facts  and  as  to  the  appropriateness  of  any 
disposition  and  of  the  alternative  educational  opportunity 
to  be  provided  during  any  suspension") ; _ 

Hairston  v.  Drosick,.  423  F.Supp.  180,  184  (S.D.W.Va.  1976)   (due  pro- 
cess required  for  placement  in  special  classes  would  be  fulfilled 
by  implementing  regulations  which  provide,  in  part,  "that  the 
burden  of  proof  as  to  the  appropriateness , of  any  proposed  place- 
ment be  upon- the  school  personnel  recommending  the  placement"). 
Cf.;  Chicago  Boa.rd  of  Educatiqn  v.  .Terrile,  47  Ill.App.3d  75,  5  Ill.Dpc, 
455,  36l  N.E.2d  788  (Applet.  1977) ' (improper  to  commit  student 
to  a  parental  school  for  truancy  unless  bo'ard  made  affirmative 
N  showing  that  less  restrictive  alternatives  'Were  not  suitable 

to  meet  her  needs  and  that  the  "parental  school  was  suitable  to 
meet  those  needs).. 
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Indefinite  Penalties  —  Including  Suspension  Until  the  Parent  Comes  In; 


Sometimes  schools  fail  to  set,  or  to  communicate,  ^  clear,  fixed 
penalty  and  a  specific  date  upon  which  the  student  may,  e.g.,  return  to 
classes.     One  form  of  this  practice  is  to  condition  the  student's  return 
tipoix  the  parent's  actions,  such  as  a  parental  conference. 

Indefinite  exclusions  are  subject  to  challenge  on  a  number  of  grounds, 
all  of  which  are  discussed  in  Substantive  Rights,  §VII.E.5.a,  "^You're 
Suspended  Utitil  Your  Parent  Comes  In.'" 

Penalty  Limited  to'  the  Recommendation  in  the  Initial  Notice 

"After  this  finding  has  been  made,  the  Hearing  Officer  shall  take 
such  disciplinary  action  as  he  shall  deem  appropriate.     This  action  shall 
not  be  more  severe  than  that  recommended  by  the  school  official  initiating 
the  suspension  proceedings." 

Mills  V.  Board  of  Education,  supra,  348 
F.Supp.  at  883. 

Penalty  Proportionate  to  the  Offense 

See  §VI,  "Unreasonable,  Excessive  or  Unauthorized  Rules  or  Punish- 
ments —  General  Legal  Concepts;"  as  well  as  the ^ discussion  of  particular 
forms  of  discipline  in  §VIII,  "Challenging  Specific  Types  of  Punishment" 
[for  example,  SVIII.A,  "Exclusion  (Suspension,  Expulsion,  Etc.)"] 
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3.     ISSUANCE  OF  FINDINGS 


Right  to  Written  Findings  of  .Fact,  Reasons,  Etc. 

Courts  have  generally  helcf  that  students  are"  entitled  to  written  find- 
ings of  fact,  at  least  for  long-term  discipline,  and  have  sometimes  re- 
quired additional  detail,  in  terms  of  reasons,  reference  to  evidence,  etc. 
See,  for  example: 

Jordan  v.  School  District  of  City  of  Erie,  Pa.,  583  F.2d  91,  98,  99 

(3rd  Cir.  1978)   (consent  decree)   (disciplinary  transfer  for  from 
six  weeks  to  one  year)   ("findings  of  fact") ; 
Esteban.  V.  Central  Missouri  State  College,  277  F.Supp.  649,  652  (W.D. 
Mo.  1967),  approved,  415  F.2d  1077  (8th  Cir.  1969),  cert,  denied, 
398  U.S.  965  (1970)  <exclusion  for  two  semesters)   ("finding  as 
to  whether  or  not  the  student  charged  is  guilty  of  the  conduct 
charged  and  the  disposition  to  be  made,  if  aay,  by  way  of  disci- 
plinary action") ;  ^ 
Marzette  v.  McPhee,  294  F.Supp'.  562,  567  (W.D. Wis.  1968)  (suspension 

or  expulsion)   ("results  and  findings") ; 
Speake  v.  Grantham,  317  F.Supp.  1253,  1258  (S.D.Miss.  1970)  ("decide 
this  matter  in  writing  and  in  sufficient  detail  to  disclose  the 
basis  of  its  findings  and  action  taken  pursuant  thereto") ; 
French  v.  Bashful,  303  F.Supp.  1333,  1338-39  (E.D.La.  1969),  modi- 
fied and  affM  per  curiam,  425  F.2d  182  (5th  Cir.   1970)  (indefi- 
nite suspensions  and  expulsions)  ("findings"); 
De Jesus  v.  Penberthy;  344  F.Supp.  70,  76  (D.Conn.  1972)  (expulsion) 
("action  must  rest  on  a  specified  basis  'set  f orth> with  such 
clarity  as  to  be  understandable'"); 
Behagen  v.  Intercollegiate  Conference  of  Faculty  Representatives, 

346  F.Supp.  602,  608  (D.Minn.  1972)   (suspension  from  basketball 
wi    practice  for  remainder  of  season)   ("findings  of  fact,  and  if 
there  is  to  be, any  punishment  the  basis  for  such  punishment") ; 
Fielder  v.  Board  of  Education,  346  F.Supp.  722,  724  (D.Neb.  1972) 

(expulsion  for  remainder  of  year)   ("the  facts  forming  the  basis 
of  the  finding  of  guilt  .   .   .  and  the  disciplinary  action 
taken") * 

Mills  V.  Board  of  Education.  348  F.Supp.  866,  883  (D.D. C. , 1972)  (sus- 
pension, transfer,  or  other  exclusion  from  student's  normal 
program  for  more  than  two  days)  ("findings"); 
Graham  v.  Knutgen.  351  F.Supp.  642,  668  (D.Neb.  1972)   (all  suspen- 
sions)  ["an  answer  from  the  school:     (1)  defining  his  expul- 
sion;  (2)  the  reasons  therefor;  and  (3)  such  procedures,  if  any, 
..to  be  complied  with  before  reinstatement  is  allowed"]; 
Corr  V.  Mattheis-,  407  F.Supp.  847,  853  (D.R.I.  1976)   (termination  of 
student's  federal  financial  aid)   ("the  reasons  for  his  deter- 
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mination  amd  indicate  the  evidence  he  relied  on,"  not  enough  to 
simply  recite"^ the  words  of  the  rule  found  to  have  been  violated); 
Mello  v.  School  Committee  of  New  Bedford,  C.A.  No.  72~1146F  (D.Mass., 
Apr.  6,  1972)   ("substantially  stating  the  evidence  on  which 
it  is  based"); 

Gratton   v.    Winooski  School  District,  C.A.  No.  74-86  (D.Vt.,  Apr.  10, 
1974)  (indefinite  suspension)   ("the  reasons  for  the  determination 
and'  the  evidence  relied  upon  in  support  thereof")  ; 
Anderson  v.  Seckels,  C.A.  No. ^75-65-2  (S.D.Ia.,  Dec.  20,  1976)^ 

(Clearinghouse  No.     21,627C)   (six-month  suspensions)  ("statement 
of  the  school  board's  finding  of  fact  and  determination"). 
See:  Wolff  v.  McDonald,  418  U.S.  539,  564  (1974)   (prison  inmates  in  discir 
plinary  hearings  entitled  to  "written  statement  by  the  factfin- 
ders as  to  the  evidence  relied  on  and  reasons") ; 
.  Goldberg  v.  Kelly,  397  U.S.  254,  271  (1969)   (termination  of  welfare 
benefits) .  -^j 
Cf.:  Hairston  v.  Drosick,  423  F.Supp.  180,  185  (due  process  required  for 
placement;  in  special  classes  would  be  fulfilled  by  implement ijig 
regulations  which  provide,  in  part,  "that  the  decision  include 
findings  of  fact,  conclusions  and*reasons  for  these  findings 
and  conclusions")  ; 
Doe  V.  Kenny>  C.A.  No,  H-79-199  (D.Conn.,  Oct.  12,  1976  (consent 

decree)  (disciplinary  transfers)  ("reasons  on  which  the  decision 
is  based") . 

Contra: 

Linwood  v.  Board  of  Education,  463  F.2d  763,  770  (7th  Cir.  1972), 

cert,  denied,  409  U.S.  1027  (1972)   (expulsion  for  the  remainder 
of  semester)   (written  findings  of  fact  not  required).  ^ 

Specific,  detailed  findings  serve  a  number  of  related  purposes.  They 
encourage  the  hearing  tribunal  to  make  sure  that  the  evidence  is  clear  and 
convincing  before  finding  against  the  student.     (See    §XI.G.l.)    They  also 
provide  a  means  of  encouraging  a  decision  based  solely  on  the  evidence  pre- 
sented at  the  hearing.     See  Fielder  v.  Board  of  Education,  ^upra,  346 
F.Supp.  at  731  n.7: 

Limiting  the  making  of  the  decision  by  the  board  to  the  presenta- 
tions at  the  hearing  safeguards  against  the  possible  reliance  by^ 
the  boarid  on  unverified  assertions  and  rumors  against  which  no  one 
can  be  expected  in  fairness  ta  defend;  and  a  written  declaration 
by  the  board  that  it  has  made  its  decision  solely  from  the  presen- 
tations will  tend  to  make  it  so.  ^ 

Cf.:  Staton  v.  Mayes,  552  F.2d  908,  915-16  (10th  Cir.  1977)   (discharge  of 

superintendent,  cohclusory  terras  not  sufficient,  "reasons  for  the 
determination  and  the  evidentiary  basis  relied  on"  required  as 
"a  safeguard  against  a  decision  on  ex  parte  evidence") ; 
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McGhee  v.  Draper,  564  F.2d  902,  912  (10th  Cir.  1977)   (teacher  dis- 
charge, "due  process  also  required  a  statement  of  reasons  for- 
the  discharge  and  an  indication  of  the  proof  r^elied  on  .   .  . 
to  assure  that  ex  parte  proofs  are  not  relied  on  and  a  reasoned 
decision  is    made") . 

(See    §XI,G.l.)     Finally,  as  De Jesus,  supra,  indicates,  one  of  the  reasons 
for  requiring  detailed  written  findings  is  to  provide  an  adequate  basis  for 
review.     See  Securities  and  Exchange  Commission  v>  Chenery  Corp, , 
318  U.S.  80,  95  (1943);  and  §X1.H,  "Appeal  and  Judicial  Review," 

Deadline  for  Mailing  Findings 

The  need  for  a  prompt  decisi^on  has  been  addressed  in: 

Jord^  V,  School  District,  supra  (within  five  days  of  hearing);' 
Mills  V.  Board  of  Education,  supra  (3  days); 

Graham  v.  Knutzen,  supra,  351  F.^Supp,  at  668  ("Failure  to  make  timely 
such  conclusions  and  the  opportunity  to  be  challenged  by  the 
child  and  hi^^'^gal  custodians  is  a  failure  of  the  due  process"); 
Mello  V,  School  Cdjmittee  of  New  Bedford,  supra,  ("the  right  to  a 
reasonably  prompt  decision") . 
Cf.:  Hairs ton  v.  Drosick,  supra,  423  F.  Supp.  at  185  (decision  concerning 
placement  in  special  classes  issued  within  30  days) . 

A  prompt  decision  is  particularly  crucial  when,  because  of  emergency  con- 
ditions, the  student  has  been  suspended  pending  the  outcome  of  the  hearing. 

Procedure  for  Reinstatement 

Some  students  never  successfully  return  to  school  from  suspensions. 
It  is  thus  important  that  the  written  findings  provide  definite  notice 
of  when  and  how  to  return.     See  Children's  Defense  Fund,  Children  Out  of 
School  in  America,  118,  125  (3^97^;  Children's  Defense  Fund,  School  Sus- 
pensions;   Are  They  Helping  Children?,  50  (1975),     See  also  SXI.G.2, 
"Determination  of  Penalty,"  concerning  indefinite  penalties. 
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H.     APPEAL  AND  JUDICIAL  REVIEW 


Right  of  Internal  Appeal 

It  is  generally  recognized  that  the  Due  Process  Clause  does  not  neces- 
sarily require  that  a  school  provide  for  an  administrative  appeal.    The  main 
purpose  of  an  appeal,  however,  is  to  insure  that  the  initial  hearing  body 
atrived  at  a  fair  result  through  the  appropriate  due  process  procedures. 
Since  legally  a  student  can  generally  obtain  judicial  review  in  ord^r  to 
determine  whether  the  hearing  body  violated  his/her  right  to  due  process 
or  deprived  him/her  of  some  other  constitutional  or  statutory  right,  an 
internal  appeals  process  can  often  correct  any  such  unfairness  without 
unnecessary  litigation.    (See  §XIII.A.2  on  judicial  remedies.) 

Thus,  the  court  in  Zanders  v.  Louisiana  State  Board  of  Education, 
281  F.Supp.7fr7,  761  (W.D.La.  1968),  stated: 

Moreover,  we  recommend  that  each  disciplinary  procedure  incorporate 
some  ^orm  of  appeal.   .   .   .     The  practicality  of  this  suggestion 
lies/ in  the  fact  that  this  would  evidence  one  more  sign  of  the 
particular  institution  taking  initiative  carefully  to  safeguard  the 
basic  rights  of  the  student  as  well  as  its  own  position,  prior  to 
disciplining  him  for  misconduct. 

OniB  court  has  stated  that  the  right  of  appeal  is  basic  to  students' 
due  process  rights.     In  the  context  of  a  desegregation  case  in  which  the 
court  ordered  the  development  of  a  new  discipline  code,  the  court  in 
Bradley  v.  Milliken,  C.A.  No.  35257  (E.D.Mich.,  July  3,  1975),  found  the 
Detroit  Board  of  Education's  proposed  code  inadequate,  in  patt  because: 

The  Board's  proposed  code  of  conduct  should  include  a  section  which 
clearly  spells  but  a  student's  due  process  rights,  viz :     ...  the 
right  to  appeal.   .   .   .    Moreover,  the  \code  must  provide  for  an  appeal 
as  of  right  to  a  panel  selected  by  the  Regional  Superintendent.  The 
appeal  panel  should  include  one  member  of  the  community  not  otherwise 
associated  with  the  school  system,  and  two  members  selected  from 
teachers,  counselors,  and  administrators. 

Similarly,  in  Berry  .v.  School  District  of  ±he  City  of  Benton  Harbor, 
515  F.Supp.  344,   380  (W.D.Mich.  1981),  the  court's  desegregation  remedy 
included  the  development  of  discipline  procedures  which  "should  include 
an  opportunity  for  a  prompt  appeal  by  a  student  or  .parent  to  a  bi-racial 
panel  of  administrative  orders  to  remove  or  suspend  a  student." 

In  a  different  context,  the  court  in  Mills  v.  Board  of  Education, 
348  F.Supp.  866,  883  (D.D.C.  1972),  also  ordered  an  appeals  process  as 
part  of  the  due  process  procedures  appropriate  to  suspensions,  transjfers, 
and  other  exclusions  from  the  student's  normal  program  for  more  than  two 
days.     Cf.  Halrston  v.  Drosick,  423  F.Supp'.  180,  185  (S.D.W.Va.  1976) 
(due  process  required  for  placement  in  special  classes  would  be  fulfilled 
by  implementing  regulations  which  provide,  in  part,  "that  the  parents 
be  afforded  a  mechanism  for  administrative  appeal"). 
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Appt  ils  procedures  can  be  set  up  by  consent  decree.    See,  for  example, 
Jordan  V.  School  District  of  City  of  Etie,  Pa.,  583  F.2d  91,  98-99  (3rd  Cir, 
1978)   (disciplinary  liransf ers  of  six  weeks  to  one  year).     Rights  of  appeal 
are  often  established  by  state  statute  or  local  regulation. 

Review  Proceedings  vs.  De  Novo  Proceedings 

Under  some  procedures,  the  student's  appeal  will  include  a  ''de  novo" 
hearing,  in  which  everything  starts  over,  the  burden  of  proof  is  baqk  on 
the  accusers,  evidence  and  testimony  is  introduced,  and  a  new  decision  is 
made  without  any  reference  to  the  decision  at  the  lower  level.     See,  for 
example,  the  extensive  second-level  hearing  procedures  approved  in  Jordan, 
supra.. 

* 

Most  judicial  appeals,  as  well  as  many  internal  appeals,  however,  are 
review  proceedings  rather  than  de  novo  hearings.     See,  for  example.  Mills, 
supra.     Where  the  administrative  or  judicial  appeal  is  not  de  novo,  the 
record  of  the  initial  hearing  is  reviewed  and  oral  argument  about  the 
record  and  the  applicable  law  is  allowed,  but  new  evidence,  testimony  of 
witnesses,  and  cross-examination  are  generally  not  permitted.     Rather  than 
starting  with  a  presumption  of  innocence  and  conducting  an  independent 
review,  such  a  review  starts  with  a  presumption  that  the  lower  body's 
findings,  of  fact  were  correct.^    In  some  cases,  however,  where  this  review 
reveals  that  a  new  hearing  is  required,  the  appeals  body  will  occasionally 
provide  de  novo  proceedings  itself  rather  than  remand.     See  Gonzales  v. 
McEuen,  435  F.Supp.  460,  466,  467-68  (C-D.Cal.  1977),  where  the  court, 
after  finding  that  the  initial  hearing  was  presumably  tainted  by  bias,  in^ 
effect  examined  the  evidence  de  novo ,  conducting  its  own  independent  exami- 
nation of  the  evidence  under  a  "clear  and  convincing"  standard. 

/' 

Standards  for  Reyiew  Proceedings  / 
"Substantial  Evidence" 

The  proper  standard  for  judicial  review  of  school* disciplinary  hear- 
ings —  and  for  administrative  review  when  not  de  novo  —  ordinarily  is 
whether  the  fin4ings  were  based  upon  "substantial  evidence."     (This  should 
not  be  confused  with  the  higher  degree  of  proof  which  the  hearing  body 
itself  must  find  — '  see  discussion  under     §XI.G.l,  "Determination  of 
Misconduct,'*  concerning  "clear  and  convincing  evidence.")  See: 

Wong  V.  ..Hayakawa,  464  F.2d  1282  (9th  Cir.  1972),  cert,  denied, 

409  U.S.  1130  (1973); 
Jones  V.  State  Board  of  Education,  279  F.Supp.  190,  200  (M.D.Tenn. 

1968),,  aff 'd,  407  F.2d  834  (6th  Cir.  1969),  cert,  dismissed, 

397  U.^ 31  (1970)   (indefinite  suspension); 
Sullivan  v.  Houstdn  Independent  School  District,  307  F.Supp.  1328, 
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'  1346  (S.D,  Tex,  1969)  (suspension  "for  substantial  period  of 

time") ;  -  . 

Speake  v.  Grantham,  317JE^Supp,  1253,  1281-82  (S-D.  Miss.  1970)  (one- 
year  suspension) ; \ 

Sill  V.  Pennsylvania  State  University,  318  F.Supp.  608,  621  (M..D.Pa. 
1970),  aff 'd,  462  F,2d  463  (3rd  Cir,  1972); 

BJLack  Students  v.  Williams,  335  F.Supp,  820,  823  (M.D.Fla.),  aff 'd, 
470  F.2d  957  (5th  Cir.  1972)   (10-day, suspension) ; 

Givens  v.  Poe,  346  F.Supp.  202,  209  (W.D.N. C.  1972)   (suspension  "for 
any  considerable  period  of  time"); 

Vail  V.  Board  of  Education,  354  F.Supp.  592,  604  (D.N.H.),  remanded 
for  further  relief,  502  F.2d  1159  (1st  Cir.  1973)  (suspension 
beyond  5  days) . 

But  see:' 

McDonald  v.  Board  of  Trustees,  375  F.Supp.  95  (N.D.Ill.),  aff 'd,  503 
F.2d  105  (7th  Cir.  1974)  (expulsion)   (uses  standard  of  some  sup- 
porting evidence) .  . 

But  cf.: 

Wood  V.  Strickland,  420  U.S.  308,  323,  326  (1975)   (rejected  lower 
court  determination  that  there  was  "no  evidence"  of  guilt) . 

In  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474,  477,  488  (1951), 
the  .Supreme  Court  stated,  .  

.   .   .  "(s)ubstantial, evidence  is  more  than  a  merfe  scintilla.  It 
means  such  relevant  evidence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion."  .   .   .  Accordingly,  it  "must  do 
more  than  create  a  suspicion  of  the  existence  of  the  fact  to  be 
established.   ...     It  must  be  enough  to  justify,  if  the  trial  were 
to  a  jury,  a  refusal  to  direct  a  verdict  when  the  conclusion  sought 
to  be  drawn  from  it  is  ojie  of* fact  for  the  jury." 

*    *    *  * 

.   .   .  "The  substantiality  of  evidence  must  take  into  account  what- 
ever in  the  record  fairly  detracts  from  its  weight." 

This  last  point  was  reiterated  in  a  teacher  dismissal  case^,  Thompson  v. 
Wake  County  Board  of  Education,  292  N.Co  406  (1977),  where  the  court 
stated  that  "substantial  evidence  in  view  of  the  whole  record"  requires 
the    court  to    examine    not    only  the  evidence  supporting  the  school 
board's  decision,  but  also  other  evidence  in  the  record  which  contradicts 
or  detracts  from  that  decision,  although  the  court' may  not  substitute  its 
own  judgment  for  the  board's  if  there  are  two  views  in  reasonable  conflict, 

"Sufficient  Evidence" 

An  alternative  formulation  is  "sufficient  evidence.*'    Some  support 
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for  the  use  of  "sufficient  evidence'^  as  a  somewhat  different  concept  is 
found  in  Freeman  v.  Zahradnick,  97  S,Ct,  1150  (1977)  (Stewart  J,,  dissenting 
from  denial  of  certiorari).     Justice  Stewart  makes  a  strong  argument  that 
"sufficient  evidence"  allows  the  appeals  body  to  review  whether  or  not  trie 
hearing  body  had  before  it  enough  evidence  to  meet  the  standard  required  of 
it.     For  instance,  where  the  hearing  body  can  fincj  the  student  guilty  only 
if  there  is  "clear  and  convincing  evidence,"  the  appeals  body  would  reverse 
a  finding  of  misconduct  if  it  determined  that  no  hearing  body  could  reason- 
ably have  found,  on  the  basis  of  the  evidence  before  it,  that  there  was 
, clear  and  convincing  evidence  of  misconduct.     Thus,  "sufficient  evidence" 
can  be  more  finely  attuned  to  the  lowej:  hearing  body's  standard  than  can 
"substantial  evidence,"  while  still  insuring  that  the  appeals  body  only., 
reviews  the  findings  and  does  not  substitute  its  own  judgment  of  the 
evidence. 

Evidence  Before  the  Hearing  Body 

The  determination  of  substantial  evidence  (or  sufficient  evidence) 
must  normally  be  based  only  upon  the  evidence  that  was  before  the  hearing 
body, 

Esteban  v.  Central  Missouri  State  College,  277  F,SUpp,  649,  652 

-        (W,D,Mo,  1967),  approved,  415  F,-2d  1077  (8th  Cir,  1979),  cert, 

denied,  398  U,S,  965  (1970); 
Marzette  v,  McPhee,  294  F,Supp,  562,  567  (W,D,Wis,  1968)^ 
De Jesus  v,  Penberthy,  344  F,Supp,  70,  77  (D,Conn,  1972), 
See:  U,S,  v.  Carlo  Bianci  &  Co,,  373  U,S,  709,  714  (1963), 

Further,  in  determining  whether  there  was  substantial  (or  sufficient) 
evidence,  the  reviewing  body^ should  determine  whether  there  was  substantial 
evidence  to  prove  misconduct  on  the  grounds  actually  relied  upon  by  the 
hearing  body,  and  not  on  grounds  which  might  have  been  available  to  the 
hearing  body  but  which  were  not  in  fact  relied  upon, •  De Jesus ,  supra  at  76, 
See  S,E,C,  v,  Chenery  CoVp, ,  318  U,S,  80,  95  (1943), 

Review  of  the  Penalty 

In  addition  to  reviewing  whether  there  was  sufficient  evidence  for 
the  finding  of  misconduct,  the  appeals  body  should  also  assess  whether 
the^penalty  is  appropriate.    Mills  v.  Board  of  Education,  supra,  348 
F,Supp,  at  883,     See  §VI,  "Unreasonable,  Excessive,  or  Unauthorized 
Rules  or  Punishment  —  General  Legal  Concepts,"  for  conmientary 
concerning  penalties  wh.ich  are  so  disproportionate  to  the  offense 
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as  to  be  found  arbitrary  or  unreasonable  in  violation  of  substantive  due 
process  or  ultra  vires  when  reviewed  by  an  appellate  or  judicial  body. 

Review  for  Other  Violations 

Finally,  the  appeals  body  should  review  the  record  to  determine  whether 
any  of  the  required  procedures  or  any  other  rights  were  violated  (including 
review  of  any  challenges  to  the  validity  of  the  rules  in  question 0  A  use- 
ful set  of  criteria    for  review  has  been  stated  by  a  labor  arbitrator  in 
Grief  Bros*  Cooperage  Corp.,  42  Lab.Arb.  555  (1964): 

A  "no"  answer  to  any  one  or  more  of  the  following  questions 
normally  signifies  that  just  and  proper  cause  did  not  exist.   .   .  . 

1.  Did  the  company  give  the  employee  forewarning  or  fore- 
knowledge of  the  possible  or  probable  disciplinary  consequences  of 
the  employee's  conduct?  .   .  . 

2.  Was  the  company's  rule  or  managerial  order  reasonably 
related  to  the  orderly,  efficient,  and  safe  operation  of  the 
company's  business?  ... 

3.  Did  the  company,  before  administering  discipline  to  an 
employee,  make  an  effort  to  discover  whether  the  employee  did 
in  fact  violate  or  disobey  a  rule  or  order  of  management?  .   .  . 

4.  Was  the  company's  investigation  conducted  fairly  and 
objectively?  ...  | 

5.  At  the  investigation  did  the  "judge"  obtain  substantial 
evidence  or  proof  that  the  employee  was  guilty  as  charged?  .   .  . 

6.  Has  the  company  applied  its  rules,  orders,  and  penalties 
evenhandedly  and  without  discrimination  to  all  employees?  .   .  . 
If  the  company  has  been  lax  in  enforcing  its  rules  and  orders  and 
decides  henceforth  to  apply  them  rigorously,  the  company  may  avoid 
a  finding  of  discrimination  by  telling  all  employees  beforehand  of 
its  intent  to  enforce  hereafter  all  rules  as  written. 

7.  Was  the  degree  of  discipline  administered  by  the  company 
in  a  particular  case  reasonably  related  to  (a)  the  seriousness 

of  the  employee's  proven  offense  and  (b)  the  record  of  the  employee 
in  his  service  to  the  company?  ...    An  employee's. record  of  previous 
offenses  may  never  be  used  ^to  discover  whether  he  was  guilty  of 
the  immediate  or  latest  one.     The  only  proper  use  of  his  record  is 
to  help  determine  the  severity  of  discipline  once  he  has  properly 
been  found  guilty  of  the  immediate  offense.   .   .  . 

Modification  of  Penalty 

There  is  some  authority  protecting  the  student  against  increased 
penalty  on  appeal.  See: 

Mills  V.  Board  of  Education,  supra,  348  F.Supp  at  883  (appeals 
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committee  "shall  determine  the.  appropriateness  of  and  may  modify 
the  such  decision"  but  "in  no  event  may  such  Committee  impose 
added  or  more  severe  restrictions  on  the  child"), 
Cf,:  Escobar  v>  State  University,  427  F.Supp.  850  (E-D;N,Y,  1977)  (denial 

of  due  process  when,  after  discipline  committee  imposed  a  sentence 
following  a  hearing,  president  of  the  college  stepped  in,  reviewed 
the  record,  and  imposed  a  different  punishment  without  complying 
with  procedures  formally  established  by  the  college). 
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XII.    ACCESS  TO  INFORMATION 


STUDENT  RECORDS  * 


Student  records  are  the  official  version  of  a  student's  history  with- 
in the  public  schools.    They  contain  academic  grades,  reports  of  disciplinary 
infractions,  participation  in  activities,  evaluations  by  teachers,  I.Q. 
test  scores,  achievement  test  scores,  psychological  reports,  medical 
histories,  and  a  potentially  unlimited  variety  of  other  information  compiled 
by  school  personnel. 

Strange  things  have  sometimes  found  their  way  into  student  academic 
files,  including  such  things  as  unsupported  suspicions  of  criminal  or 
immoral  activity,  non-professional  psychological  opinions  and  various 
other  Inaccurate,  unproven,  or  misleading  information.     In  the  past,  records 
were  often  made  available  to  virtually  everyone^:    police,  potential  employ- 
ers, colleges,  draft  boards,  welfare  departments,  probation  departments, 
etc.  —  everyone,  that  is,  except  students  and  their  parents. 
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Many  of  the  most  serious  abuses  hopefully  have  been  eliminated  h<f 
the  Family  Educational  Rights  and  Privacy  Act  —  commonly  known  as  the 
Buckley  Amendment  or  FERPA  ~  passed  on  November  19,  1974  and  amended 
December  31,  1974,  (20  U.S.C.  §1232g)  Final  regulations  interpreting 
this  law  were  Issued  by  the  Department  af  Health,  Education  and  Welfare** 
on  June  17,  1976.  (34  C.F.R.  §§99  et  seq.)  The  new  law  has  two  basic 
functions : 

(1)  To  assure  parental  access  to  their  child's  educational  records 
and; 

(2)  To  prevent  release  of  such  records  to  third  parties  without 
parental  knowledge  or  consent. 

In  order  to  be  informed  and  to  protect  the  rights  of  the  student, 
parents  and  students  eligible  to  do  so  should  inspect  education  records 
at  least  once  a  year. 

* 

Schools  Covered  by  the  Buckley  Amendment 

Any  public  or  private  agency  or  institution  which  receives  federal 
education  funds  administered  by  the  Office  of  Education  (OE)**  must  follow 

*  This  section  is  adapted  with  permission  from  Loren  Warboys,  Joseph  Gorden,  , 
Eve  Block,  Education  Law  Manual  for  New  York  State  (Statewide  Youth  Advocacy.^ 
Proiect  and  Greater  Upstate  Law  Project  1977). 

.    N.B.     A  more  extensive  analysis  of  FERPA  and  background  information  can  be 
fou'iirTn  Merle  Steven  McClung,  ."Student  Records:  The  Family  Educational  Rights 
and  Privacy  Act  of  .1974,"  22  Inequality  in  Education  5  (1977).     Issue  No.  22 
of  Inequality,  available  from  the  Center  for  Law  and  Education,  contains  addi- 
tional  articles  on  F^RPA  and  on  record  policies  in  Massachusetts,  as  well  as 
model  forms  and  copies  of  statutes  and  regulations. 
<d      **  Now  the  federal  Department  of  Education.  . 
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the  mandates  of  this  law.    Virtually  all  public  schools  and  universities 
receive  money  through  at  tdast  one  OE  program.     If  you  have  any  doubts  as 
to  whether  or  not' a  particular  school  receives  such  money,  you  should 
write  for  a  free  **Guide  to  OE  Administered  Programs"  from  Legislative  Re- 
ference Service,  Department  of  Education,  400  Maryland  Ave.,  S.W.,  Wash-  * 
ington,  D.C.  20202. 

Rights  of  Access  *    .      .  s 

a.  Who? 

"Parents"  and  "Guardians":    Parents  and  guardians  of  any  i 
student  who  is  under  the  age  of  18  or  who  is  a  depet^dent  for 
income  tax  purposes  and  who  is  attending  or  has  attended  a 
school  have  all  of  the  rights  of  access  covered  by  the  law. 

Under  the  law  a  school  district  will  assume  th€t  either  parent  has 
a  right  of  access  unless  At  is  proven' that  a  state  law,  a.  court  order, 
or  binding  legal  agreemefe:  (involving  matters  as  custody,  divorce,  or 
separation)  provides  to  the  contrary.     (34  C.F.R.  §§99.3  ("Parent"); 
99.11(c)) 

"Eligible  Student":    Any  student  over  18  years  or  attending  a 
(      post-secondary  school  also  has  full  rights  to  inspect  records 
under  ^he  law  (with  a  few  exceptions  to  be  noted  later).  (34 
C.F.R.  §99.3)    A  student  under  18  years  of  age  who  is  attending 
an  elementary  or  secondary  school  may  inspect  his  or  her  records 
if  either  the  school  itself  chooses  to  permit  student  access 
(§99. 4(c))  or  the  parent  grants  the  student  access  as  a  "third 
party  with  consent**  (see  below). 

Third  Party  with  Consent:     Either  a  parent ''or  an  eligible 
student  may  permit  any  third  person  —  an  attorney,  teacher, 
friend,  lay  advocate,  relative,  social  worker,  et.  al.  to 
inspect  the  student^s  educational  records.     (34  C.F.R.  §99.30) 
Such  consent  must  be  in  writing,  signed  and  dated  and  laust 
specify: 

(a)  which  records  are  to  be  disclosed  (e.g.  medical,  academic 
transcripts,  complete  record), 

(b)  the  purpose  or  purposes  of  disclosure, 

(c)  the  individual(s)  or  group(s)  to  vshtjm  disclosure  should 
be  made.     (34  C.F.R.  §99.30) 

In  addition  to  allowing  access  by  parents,  eligible  students  and  third 
parties  with  consent,  the  school  may  allow  access  under  the  following 
circumstances  without  "parental  consent: 

(a)  to  school  officials  (including  ^eachers)  in  the  same  school 
district  who  have  been  determined  by  the  district  to  have 

a  "legitimate  educational  interest."     (34  C.F.R.   §99.31  (a)(1)) 

(b)  to  school  officials  in  a  school  district  to  which  the  student 
intends  to  transfer  (Kut  only  .^fter  the  parent  has  had  a 
chance  to  request  a  copy  of  the  records  and  to  challenge 

;  their  contents).     (34  C.F.R.   §§99 • 31(a) (2)  &  99 . 34) 

468 


XII.A. 


■       ..  ^  ' 

(c)  to  various  state  and  national  education  agencies,  when 
enforclngp  federal  laws  (except  for  a  federal  audit  of 
school  breakfast  program).     (34  C.F.R..  §§99 . 31(a) (3) ;  99.35) 

(d)  to  student  financial  aid  officials  only  to  the  extent 
necessary  to  determine  eligibility  for  Such  aid. 

(34  C.V.R.  §99.31  (a)(4))  " 

(e)  to  anyone  whom  the  school  was  required  to  report  Information 
pursuant  to  a  state  law  In  ef fect'^prlor  to  November  19,  1974. 
(34  C.F.R.  §99.31  (a)(5)) 

(f)  to  research  organizations  (Including  Federal,  Sta£e  and^^Local 
agencies)  provided  the  study  is  done  ln„ a  manner  which 
guarantees  thfe  confidentiality  of  the  Information  gathered. 
(34  C.F.R.  §99.31  (a)(6)) 

(g)  to  accrediting  organizations.     (34  C.F.'r.  §99. 31(a)  (7)) 
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(h)  in  compliance  with  a  lawful  ccrurt  order,  provided  that  the 
school  makes  a  reasonable  effort  to  notify  the  parent'  or 
eligible  student  of  the  order. or  subpoena  in  diivance  of 
compliance.     (34  C.F.R.   §99.31  (a)(9)) 

"  .  ^ 

(i)  to,  appropriate  persons  in  a  genuine  bealth^^or  safety  emergency 
where  such  information  is  strictly  necessary  to  protect 

the. health  or  safety  of  the  student  or  other  individuals 
(34  C.F.R.  §§99,.31(a)(10);  99.36) 

In  addition,  certain  parts  of  an  educational  record  may  be  released 
by  the  school  to  the  general  public   Such  disclosure  is  strictly  limited 
to  "directory  information,"  including  such  items  as  name,^  address,  telephone 
number,  academic  major,  etc.     The  school  must  notify  parents  each  year  as 
to  what  directory  information  will  be  made  available,  and  a  parent  or 
eligible  student  may  request  that  the  school  no  Include  his  or  her  nam^ 
on  the  list.     (34  C.F.R.  §§99.3,  99.37) 

A  log  must  be  kept  as  part  of  the  student's  record,  indicating 
which  third  parties  (other  than  the  district  "schpol  officials"  in  (a) 
above)  have  requested  or  obtained  personally  identifiable  information  from 
the  record  and  noting  what  legitimate  interests  in  access  they  had. 
(34  C.F.R.  §99.32), 

b.  What? 

The  Buckley  Amendment  requires  the  school  to  permit  access*^  to  all 
information  directly  related  to  the  student  recorded  in  any  form  and  main- 
''tained  by  the  education  agencv  in  any  place  with  the  following  exceptions:  ■ 

.)  ^ 

(1)     Notes  feade  by  a  teacher  or  another  school  official  solely  for 

his  ^r  her  personal  use  and  which  are  not.  disclosed  to  any  other 
individual,  except  a  substitute  (34  C.F.R.  §99.3). 
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(2)  Records  of  the  school  security  police  if:  '  , 
(a>    such  records  are  maintained  apart  from  th^  education 

records-,  and  * 

(b)  such  records  are  kept  solely  for  law  enforcement  purposes, 
and, 

(c)  such  records  are  npt  revealed  to  anyone  except  other 
•    local  law  enforcement  officials^,  and 

(d)  the  security  police  to  not  have  ac<5ess  to  any  other  school  ' 
records  (34  C.F.R.  §99.3).^     *  ^ 

(3)  'Personnel*  records  of  .school  employees  solely  relating  to  and  used 

for  employineijt  purposes.     (This  exception  does  not  apply  to 
persons  employed  as  a  result  of  their  status  as  students.) 
(34.  C.F.R.  §99.3).  ' 

(4)  Records  containing  information  ^lely  relating  to  a  former 
student's  post-graduate  activities  (34  C.F.R.  §99.3).  (Not 
contained  in  statute.) 

(5)  Records  of  a  school  where  ^  student  has  applied,  but  has  not 
at^tended  (34  C.F.R.  §99.3).  '  \  ' 

These  are  the  sole  limitations  on  access  for  parents.    For  eligible 
students  there  are,  however,  a  few  additional  restrictions.  Eligible 
students  may  be  refused  access  to: 

{        (1)    psychiatric    or  other  non-educational  treatment  records  * 
created  or  maintained  by,  and  disclosed  to,  only  those 
individuals  providing  the  treatment  (however,  a  student  may 
designate  a  physician  or  other  appropriate  pjrofe^ional  whom 
thevschool  must  permit  to  ^inspect  the  records  (34  C.F.R.'  §99.3); 
'  ^    .  or  ^ 

(2)    confidential  letters  of  recommendation  placed  in  a  student's 
post-secondary  school  file  prier  to  January  1,  1975  if  such 
letters  were  solicited  with  a  guarantee,  of  confidentiality  and 
have  >een  used  only  for  the  purpose  for  which  they  were 
solicited  (34  C.F.R.  §99.12(a)<2) ;  or  » 

(o) ^  confidential  letters  of  recommendation  for  admission,  employr 
ment,  or' honors  placeiJ  in  a  student's  post-secondary  file  after 
January  1,  1975,  if  the  student  waived  the  right  to  see  them, 
provided  that  the  Student  is  notified  of  the  authors  qf  the 
letters  upon  request,  the  letters  are  used  only  for  t^heir 
origitially  intended  purpose,  and  the  waiver  is  not  required 
.  as  a'  condition  to  receipt  of  any  service  or  benefit  from  the 

school  (34  C.F.R.  §99 .12(a) (3)) ;  or 

(4)    financial  statement  of  parents  kept  by  post-secondary  level 
school '(34  C.F.k.  §99. 12(a)(1)). 
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c*    How;    Procedure  for  Access 

While  many  of  the  procedures  for  inspection  of  records  are  governed 
by  law,  there  is  some  variation  from  school  to  school.    lo  do  successful 
advocacy,  you  should  familiarize  yourself  with  the  procedures  of  the  school (s) 
in  which  you  will  be  working.    Under  the  law,  every  school  is  required  to 
prepare  annually  a  list  of  procedures  and  policies  governing  access  to 
records.     (34  C.FJ^.^  §§99.5,  99.6)    The  policy  must  also  include:  provi- 
sions for  annual"^  notification  of  parents  and  eligible  students  of  their 
rights. under  the  Act  and  of  where  they  may  obtain  copies  of  the  policy 
(with  effective  notice  for  parents  of  students  with  a  different  primary 
language);  a  fee  schedule  for  copies  and  a  statement  of  the  circumstances 
in  which  the  agency  feels  it  can  legitimately  deny  copies  (as  distinct  from 
access,  which  cannot  be  denied  at  all);  a  list  of  .what  types  of  records  are 
maintained  in  which  locations  by  whom;  criteria  for  deciding  who  are 
"school  officials"  with  "legitimate  educational  interest"  for  purposes  of 
access  (see  above).    Parents  and  eligible  students  are  entitled  to  copies 
of  this  policy  under  the  Buckley  Amendment  and  other  individuals  should 
have  access  through  state  freedom  of  information  laws.     The  following  are 
some  general  rules  governing  inspection: 

(1)  Timing.     A  school  must  respond  to  a  written  or  oral  request  to 
inspect  records  "within  a  reasonable  period  of  time"  not  to 
exceed  45  days  in  any  case  (34  C.F.R.  §99.11). 

(2)  Method  of  Inspection.    Persons  with  rights  of  access  are 
entitled  to  physically  inspect  all  records  regardless  of 
their  location  (except  that  third  parties  .with,  consent  are 
limited  to  the  records  described  in  the  consent  and  other 
third  parties  are  subject  to  the  limits  described  above). 
Eligible  parents  and  students  may  request  access  to  "all" 
their  records,  without  having  to  specify  particular  records; 
of  which  they  may  not  have  knowledge.      School  officials  can 
not  refuse  to  allow  time  to  actually  examine  each  document. 
However ,^ they  may  insist  that  an  official  be  present  during 
such  an  inspection;  obviously,  they  may  also  prevent  removal 
of  documents  from  school  premises.    A  parent  may  bring  a 
friend  or  representative  along,  although  a  written  consent 
form  may  be  required  by  the  school. 

(3)  Copying.    A  school  is  legally  obligated  to  provide  copies 
of  educational  records  upon  a  parent's  request  whenever; 

(a)  records  are  transferred  to  another  school  (34  C.F.R. 
§99. 34(a) (2); 

(b)  information  is  released  to  a  third  party  (34  C.F.R. 
§99. 30(d);  or  ° 

(c)  denial  of  copies  would  effectively  deny  the  right  of' 
inspection  (34  C.F.R.  §99.11  (b)(2)). 

,  While  these  are  the  only  times  a  school  must  i>rovide  copies,  there 
is  BO  provision  batring  a  school  from  providing  parents  or  eligible 
students  with  copies  in  other  circumstances,  and  there  is  little  logic 
in  denying  such  co])ies.    Be  sure  to  consult  local  school  policy,  to 
determine  your  rights  in  this  situation.    A  school  may  charge  a  rea- 
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sonable  fee  to  cover  solely  the  cost  of  copying.     It  may  not  charge  for 
for  staff  time  expended  searching  for  or  retrieving  records.     (34  C.F.R. 
§99.8(a)(b)) 

Challenging  Information  in  School  Records 

The  Buckley  Amendment  provides  a  multi-step  process  for  challenging 
information  found  in  an  educational  record. 

a.  A  parent  or  eligible  student  may  request  that  a  school  amend 

or  delete  any  information  believed  to  be  inaccurate  or  misleading 
or  whiqh  violates  the  privacy  or  other  rights  of  a  student. 
(34  C.F.R.   §99.20  (a)).     Such  requests  apparently  may  be  oral 
or  in  writing.     The  school  'must  either  agree  or  refuse  within 
a  reasonable    period  of  time  (34  C.F.R.  §99. 20(b)). 

b.  If  the  school  refuses  to  amend,  a\parent  or  eligible  student 
may  request  a  hearing  on  the  issue\.     (34  C.F.R.   §99.20  (c)). 
The  hearing  must  be  conducted  within  a  reasonable  time  and  there 
must  be: 

(1)  reasonable  advance  notice  of  i:he  time  of  hearing; 

(2)  an  unbiased  hearing  officer  (the  hearing  officer  may  be 
an  employee  of  the  school) ; 

(3)  an  opportunity  to  present  evidence; 

(4)  the  right  to  Ije  represented  by  any  individual  the  parent 
or  eligible  student  chooses;  and 

(5)  a  reasonably  prompt  decision  in  writing  based, solely  on 
the  evidence  presented  at  the  hearing,  summai^izing  the 
evidence  and  stating  the  reasons  for  the  decision  (34  C.F.R. 
§99. 21(b)). 

c.  If  the  school  then  decides  to  refuse  to  amend  the  record,  the 
parent  or  eligible  student  may  place  a  statement  into  the  educa- 
tional tecords  explaining  why  he  or  she  considers  the  record 
unfair  or  inaccurate.     This  statement  must  be  included  any  time 
the  contested  portion  of  the  record  is  released  to  any  third 
party  (34  C.F.R.   §99 . 21(c) (d) ) . 

d.  Court  action.     The  Buckley  Amendment  does  not  specifically 
grant  a  parent  or  student  the  right  to  contest^  in  court  a 

,  school's  refusal  to  amend.     If  the  administrative  procedures 
speljed  out  above  have  been  completed  and  the  result  is  still 
unsatisfactory,  an  attorney  should  be  consulted.     (See  below.) 

Violations  of  the  Buckley  Amendment 

If  a  school  fails  to  comply  with  any  of  the  rights  guaranteed  by  the 
Buckley  Amendment,  you  should  send  a  written  complaint  to: 

'o 

The  Family^Educational  Rights  &  Privacy 

Act  Office  (EERPA) 

Department  of  Education 

330  Independence  Avenue,  S.W. 

Washington,  D.C.  20201 
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Explain,  in  detail,  the  specifics  which  you  believe  constitute  a 
violation  of  the  law,  including  names,  dates,,  etc.    You  may  wish  to 
include  your  home  and  office  phone  number  to  help *speed  up  the  process. 
'The  agency  will  then  notify  the  school  of  the  complaint  and  r-e4uest  a 
written  statement  from  them.    Based  on  this  information,  a  decision  will 
be  made  in  writing  and  sent  to  the  complainant  and  the  school.    If  the 
agency  agrees  that  the  law  has  been  violated,  it  will  notify  school 
officials  what  they  must  do  to  comply  with  the  law  and  will  set  a  timetable 
for  compliance.  ^  ' 

Failure  of  the  school  to  recognize  a  parent's  or  student's  legal 
rughts  under  the  FERPA  may  result  in  an  order  from  HEW  terminating  all 
federal  funds  to  the  school  district. 

*  Right  to  Judicial  Relief 

While  FERPA  contains  no  explicit  provision  for  private  enforcement  in 
court,  a  private  right  of  action  for  parents  and  students  under  the  Act 
may  arise  by  inference  under  the  standards  set  forth  in  Cort  v.  Ash,  422  U.S. 
66  (1975).     The  case  law  on  this  question  is  limited.  Compare: 

Maria  de  Lourdes  P.  v.  Riles,  No.  C-121905  (Cal. Super . Ct .,  Lcs 

Angeles  County,  9/17/75)   (Clearinghouse  No.  16723)  (private 
cause  of  action); 

with: 

Girardier  v.  Webster  College,  563  ^F. 2d  1267,  1276-77  (8th  Cir. 

1977)  (no  private  cause  of  action) . 
Cf.;  El  Concilio  Valle  San  Gabriel  v.  El  Monte  Elementary  School  District, 

No.  C-177176  (Cal. Superset. ,  Los  Angeles  County,  10/4/76) 

(Clearinghouse  No.  19501)  (preliminary  injunction  granted  under 

FERPA) . 
But  Cf . :       \  ; 

Student  Bar  Association  Board  of  Governors  v.  Byrd,  239  S.E.2d  415 

(N.C.  1977)  (FERPA  does  not  actually  prohibit  unauthorized 

disclosures;  it  only  prohibits  provision  of  federal  funds 

to  agencies  which  engage  in  such  disclosures) . 


[continued  on  next  page] 
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Everi'if  it  is  held  that  FERPA  provides  no  private  cause  of  action, 
there  may  be  a 'cause  of  action  instead  under  42  U.S.C.  §1983  for  deprivation 
of  rights  secured  by  FERPA,  under  the  doctrine  articulated  in  Maine  v* 
Thiboutot,  100  S.Ct.  2502  (1980),  and  discussed  in  §  XIII. A. 2. c. 

Additional  Laws  and  Regulations 

Education  for  All  Handicapped  Children  Act.    There  are  special  regu- 
lations under  the  Act  concerning  the  records  of  handicapped  children. 
34  C.F.R.  §300.15.    These  regulations  mirror,  supplement,  and  in  some 
cases  extend,  the  general  provisions  of  FERPA.  '  , 

Bureau^ of  Indian  Affairs  Regulations*    The  Bureau  has  issued  student 
records  regulations  for  all  schools  run  by  it  or  by  contract  with  it. 
25  C.F.R.  Part  36.    These  largely  reflect  FERPA,  with  some  additions. 

State  Law.    Many  states  have  statutes  or  regulations  concerning 
various  aspects  of  student  records.     In  some  cases  they  extend,  clarify, 
or  improve  on  the  provisions  of  FERPA.     See,  for  example,  the  Mass'achusetts 
Regulations  Pertaining  to  Student  Records  (issued  pursuant  to  M.G.L. 
Chapter  71,  Section  34D  and  F) ,  reprinted  in  Issue  Number  22  of  Inequality 
in  Education.     See  also  Opinion  of  the  Attorney  General,  Open  Records  Decision, 
No.  152  (Texas  1/28/77)  (Clearinghouse  No.  23,920)  (right  to  copies  of 
college  transcripts*  un/der  state  law). 

FERPA  and  Access  to  Records  for  Use  in  Lawsuits 

As  noted  above,  access  to  student  records  may  be  obtained  under  FERPA 
without  the  consent  of  the  parent  or  eligible  student  through  uSe  of  a 
subpoena  or  court  order,  provided  that  the  parent  or  eligible  student  has 
been  given  advance  notice,  presumably  so  that  s/he  Vill  have  an  opportunity, 
if  s/he  chooses, to  challenge  the  release  in  court.    This  has  been  addressed 
in  several  cases  in  which  student  advocates  sought  large  numbers  of  student 
records  in  lawsuits  challenging  school  practices  as,  for  example,  racially 
discriminatory.    The  courts  generally  have  concluded  that  (1)  FERPA  does  not 
create  an  "evidentiary  privilege"  which  would  bar  any  such  court  order; 
(2)  normal  standards  for  granting  or  denying  discovery  orders  will  apply, 
including  relevance  and  the  existence  of"  any  competing  privacy  interests; 
and  (3)  a  variety  of  safeguards  are  available  which  can  allow.for  graxiting 
the  order  while  minimizing  the  risk  of  improper  disclosures  to  third  parties 
outside  the  lawsuit.     Thus,  courts  have  supported  the  requests  for  such 
orders.     See,  for  example: 

Rios  V.  Read,  73  F.R.D.  589  (E.D.N.Y.  1977);  ,     ,\   ,         .  ^ 

Ross  V.  Disare,  C.A.  No.  74-Civ.-5047  (S.D.N.Y.    9/7/77)  (this  is  the 
same  case  as  Ross  v.  Saltmarsh,  which  resulted  in  the  extensive 
settlement  of  discriminatory  discipline  claims  discussed  in 
§III.A); 

Mattie  T.  v.  Johnston,  74  F^R.D.  498  (N.D.Miss.  1976); 
Reeg  V.  Fetzer,  78  F.R.D.  34  (W.D.Okla.  1976); 
Manwell  v.  Wood,  C.A.  No.  73-4262-G  (D.Mass.  2/9/77); 
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Board  of  Education  v.  Butcher,  402  N.Y.S.2d  626  (Sup .Ct .App.Div. 
1978); 

Valadez  v. .Graham,  C.A.  No.   78-16-Civ.-Oc.   (M.D.Fla.  3/19/79) 
(Clearinghouse  No.  25,220D). 

FERPA  and  Freedom  of  Information 

Potential  conflicts  between  the  privacy  rights  recognized  in  FERPA  and 
the  public  right  to  information  re^ognii^ed  by  f reedom-of-information  laws- 
can  generally  be  resolved  by  careful  attention  to  the  words  and  intents 
of  both  sets  of  requirements.     This  is  discussed  in  §XII.B. 

Cross  References 


§XI.D,  "Access  to  Evidence  Before  the  Hearing,"  on  due  process  access 
rights  in  that  context; 

§VII.E*5.b,  "Punishment  of  Students  for  Nonpayment  of  Fees,"  on  with- 
holding of  records; 
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B.  OTHER  RECORDS  ~  FREEDOM  OF  INFORMATION  LEGISLATION 


1.      Legal  Rights  to  Information         -       ^  . 

Over  the  years  government  has  gtadually  Increased  Its  role  in  people's 
lives.     This  is  clearly  the  case  in  the  education  field.    Accordingly,  it 
is  important  to  knpw  how  to  obtain  operating  regulations,  procedures, 
policies,  and  interpretations  of  policies,  statistics,  budgets  and  other 
information  from  government  agencies. 

Major  federal  legislation  was  passed  in  1974  for  the  purpose  of 
strengthening  the  right  of  the  public  to  obtain  information  about  and  from 
the  federal  government.     In  addition,  most  states' have  public  records  laws 
or  state  freedom  of  information  laws  granting  access  to  records  which  do 
not  identify  individual  students. 

a.    ,The  Federal  Freedom  of  Information  Act 

The  federal  Freedom  of  Information  Act  (FOIA)   (5  U.S.C.  §552)  opens 
federal  agency  documents  to  disclosure  either  by  publication  in  the  Federal 
Register  (a  daily  Federal  publication  available  in  many  public  libraries' 
and  law  libraries),  or  upon  request^  by  personal  inspection  and  copying. 
Fof  example,  this  law  can  be  used  to  obtain  information  concerning  federal 
grants  to  a  school  district,  copies  of  federal  administrative  staff  manuals 
which  affect  the  public  and  indices  of  federal  agency  documents  required 
to  be  made  public  under  the  Act. 

Requests  for  documents  are  made  by  letter  to  the  appropriate  federal 
agency  in  manner  whicfi  "reasonably  describes"  the  documents  desired.  The 
law  calls  for  the  agency  to  produce  or  refuse  to  produce  the  documents 
'within  10  days,  or  request  up  to  a  10-day  extension  for  "good  cause." 
Requests  may  be  refused  only  if  they  fall  within  one  of  the  nine  exceptions 
contained  within  the  Act.      These  exceptions  or  "exemptions" 'brief ly  include: 


1)  properly  classified  national  defense  or 
foreign  policy  information; 

2)  certain  internal  personnel  matters; 

3)  any  material  specifically  exempted  by  law; 

4)  certain  privileged  and  confidential  trade  secrets, 
coTimiarcial  and  financial  information; 

5)  information  which  would  be  privileged  in  civil 
litigation; 

6)  certain  files  the  disclosure  of  which  would 
constitute  a  violation  of  privacy  (individuals 
are  entitled  to  obtain  federally  maintained 
records  containing  information  about  themselves 
through  the  related  federal  Privajsy  Act,^  5  U.S^.C. 


§552a); 
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7)  certain  investigatory  files; 

8)  certain  bank  records;  and 

9)  oil  well,  data 

(The  full  text  of  these  exceptions  appears  at  5  U.S.C.  §552 [b] [l]-[9] . 
It  is  evident  tfiat  most  of  these  exemptixj'ns  except  those  concerning 
the  privacy  rights  of  students  and  teachers  are  unlikely  to  justify 
refusals  of  requests  for  information  by  education  advocates). 

If  the  agency  does  not  respond  to  a  request  witTiin  10  working  days, 
an  administrative  appeal  may  be  taken.    Administrative  appeals  may  be  more 
effective  if  done  by  an  attorney.    A  deni^.  of  an  administrative  appeal, 
or  a  failure  to  respond  to  an  appeal  within  20  days  may  be  followed  by 
litigation. 

An  agency  is  permitted  to  charge  a  fee  to  cover  the  direct  cost 
of  searching  for  and  copying  documents.     The  charge  may  include  a  fee 
for  personnel  time.    Agencies  are  authorized,  however,  to  reduce  or 
waive  'fees  where  information  can 'be  considered  as  primarily  benefiting 
the  general  public  . 

[The  above  is  reprinted  from  Education  Law  Manual  for  New  York  State,  ^supra. 
The  kinds  of  records  which  it  may  be  useful  for  school  discipline  advocates 
to  obtain  from  federal  agencies  are  discussed  below.] 
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b.     State  Freedom  of  Information  Acts 

[The  following  is  reprinted  with  permission  from  the  Federal  Education 
Project  Newsletter,  February,  1982,  pages  5-8.     It  was  written  to 
aid  parents  in  obtaining  information  about  "Chapter  1,"  the  federally 
funded  program  for  compensatory  education,  but  it  provides  a  useful 
overview  of  the  legal  rights  for  obtaining  records  from  state  and 
local  education  agencies  which  may  be  useful  for  working  on  discipline 
issues. 1 


USING  STATE  FREEDOM  OF  INFORMATION  ACTS  * 
TO  GAIN  ACCESS  TO  INFORMATION 

^    Effective  parental  involvement  way  require  new  approaches  under  Chapter  1, 
which  will  replace  Title  I  beginning  in  the  fall  of  the  1982  school  year. 
The  new  law  does  not  mandate  Parent  Advisory  Councils,  nor  does  it  require 
State  and  Local  Educational  Agencies  to  release  information  to  parents  such 
as  application  forms,  records  showing  how  money  was  spent,  monitoring  re- 
ports and  other  information,  parents  had  access  to  under  Title  I.  These 
guarantees  have  been  lost  *t  the  same  time  that  the  Reagan  Administration 
has  made  its  intention  to  return  more  control  and  decision  making  authority 
to  states  and  localities.    In  the  months  since  Cha|>ter  1  was  passed,  it 
has  become  apparent  that  the  Department  of  Education  will  assume  a  greatly 
reduced  role  in  determining  how  services  to  educationally  deprived  children 
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are  administered*     States  and  localities  will  increasingly  be  able  to  de- 
vise their  own  record-keeping  systems  and  their  own  reporting  requirements* 
Since  in  most  instances  ^hey  are  no  longer  required  to  report  extensively 
to  the  federal  government,  you  will  only  bo  able  to  obtain  these  records 
from  state  and  local  agencies.    While  many  S*te  and  Local  Educational 
Agencies  (SEAs  and  LEAs)  will  probably  continue  effective  parental  in- 
volvement and  allow ^parents  nccess  to  records  and  information  on  Chapter  \ 
prograuns, 'in  the  absence  of *strong  federal  laws  and  regulations,  .some  may 
not.    This  is  where  Statw-f^edore  of  Information  Acts  may  be  useful.  The 
following  questions  and  answers  are  intended ^to  give  a  general  idea  of 
what  State  Freedom  of  Information  Acts  are  and  how  to  use  them. 

«•    What  is  a  State  Freedom  of  Information  Act  (FOIA)? 

* 

State  FOIAs  are  state  statutes  which  give  citizens  the  right  to  inspect 
records  held  by  state  and  local  governments  and  agencies.    They  are  also 
known  as  "Right  to  Know  Laws,"  "Public  Records  Laws,"  "Freedom  of  Informa- 
tion Laws"  and  other  names.    Each  state  has  its  own  law.    They  are  veji 
different  from  each  other,  so  if  the  occasion  arises  to  use  a  state  FOIA, 
review  the  particular  law  in  your  state. 

•  Why  can't  the  federal  FOIA  be  used? 

The  federal  FOIA  is  the  one  we  are  all  most  familiar  with.    However,  this 
law  only  applies  to  records  held  or  kept  by  federal  agencies,  such  as  the 
Department  of  Education.    Therefore,  it  cannot  be  used  to  obtain  records 
held  by  SEAs  and  LEAs.  « 

•  May  all  records  kept  by  SEAs  and  LEAs  be  obtained  under  state  .FOIAs? 

No,  not  all  records  held  by  state  and  local  agencies  may  be  reached  under 
state  FOIAs.     The  definition  of  what  constitutes  a  "public  record"  varies 
widely  from  state  to  state.    However,  all  records  kept  in  order  to  carry 
out  Chapter  1  will  probably  fall  within  any  of  the  state  FOIA  definitions 
of  public  records.     SEAs  and  LEAs  will  also  generally  fall  within  the 
definition  of  a  public  body  or  agency  from  which  records  may  be  obtained. 
In  most  states  there  will  be  certain  kinds  of  records  that  are  exempt  from 
disclosure.    While  these  exemptions  also  vary  widely  from  state  to  state, 
some  are  almost  standard  such  ar-  police  and  investigatory  records,  state 
test  scores  and  keys,  medical  and  other  personal  files  and  trade  secrets. 
Most  of  these  general  exemptions  will  not  apply  to  information  regarding 
Chapter  1,  except  possibly  individual  student  records.    Some  states  also 
have  a  general  exclusion  section,  which  provides  for  an  exemption  from 
disclosure  if  disclosure  would  not  be  in  the  public  interest.     In  all 
probability,  this  would  not  rfpply  to, records  kept  under  Chapter  1;  but  in 
any  c^se,  the  burden  is  on  the  record-keeper  to  show  that  disclosure  would 
be  contrary  to  the  public,  interest. 

•  What  if  you  are  not  sure  if  the  inforiuUtion  you  are  seeking  can  be  ob- 
tained undetr  the  FOIA? 

 \  

Although  all  information  cannot  be  obtained  under  state  FOIAs,  unless  the 
information  you  ^re  seeking  clearly  falls  within  an  exception  to  the  Act, 
request  it.     It  is  up  to  the  agency  to  justify  itd  refusal  to  supply  infor- 
mation.   Since  most  records  which  would  be  kept  under  Chapter  1  probably 
da  fall  within  roost  s\ate  FOIAs,  you  should  not  hesitate  to  use  your  state 
Act  when  necessary. 
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•  im  an  attorney  needed  to  uae  a  state  FOIA? 

No,  using  a  state  FOIA  is  a  simple  matter  which  does  not  r.equire  the  as- 
sistance of  an  attorney. 

•  What  is  the  first  step  in  trying  to  obtain  public  records?  ^ 

The  first  step  is  to  have  a  good  idea  of  the  specific  information  you  are 
seeking.    If  at  all  possible,  maintain  good  relations  with  education  of- 
ficials and  try  to  get  information  informally.     If  access  is  denied,  then 
use  the  FOIA. 

•  How  is  information  requested  under  a  state  FOIA? 

Some  states  require  agencies  to  make  rules  and  regulations  regarding  public 
access,  so  some  agencies  may  have  forms  or  procedures  in  place.    In  the  ^ 
absence  of  forms,  a  simple  request  letter  indicating  the  specific  informa- 
tion desired  and  the  FOIA  section  you  believe  it  is  available  under  will 
suffice.    The  most  important  rule  is  to  know  exactly  what  type  of  infor- 
mation you  are  seeking  and  if  at  all  possible  what  form  it  will  be  in. 
Huge  requests  for  unapecifieB  material  may  lead  to  a  denial  of  your  re^ 
quest.     It  is  also  important  to  have  some  idea  of  the  agency  or  office 
which  keeps  the  particular  record  or  information  you  are  seeking. 

•  May  copies  of  the  records  be  obtained? 

Whether  the  right  to  inspect  records  includes  the  right  to  copy  them  again 
varies  from  state  to  state.    Generally,  however,  there  is  a  right  to  make 
copies  as  long  as  what  you  are  requesting  is  not  so  voluminous  as  to  dis- 
rupt the  agency's  operations.    Records  usually  must  be  made  available  for 
inspection  at  reasonable  times.    The  goal  of  a  FOIA  is  not  to  disrupt  an 
agency's  general  business  but  at  the  sa^e  time  to  allow  free  access  to 
records  by  the  public.    The  record's  custodian  must  balance  and  reconcile 
these  interests^ 

•  How  are  copying  costs  determined? 

All  states  require  the  person  requesting  the  records  td  pay  copying  costs, 
although  a  few  states  make  an  exception  for  those  who  cannot  pay J  Some 
statutes  list  the  fees  to  be  charged  or  require  the  agency  itself  to  com- 
pose a  fee  schedule.    A  fei  may  also  be  imposed  for  searching  fot  the 
record  or  for  the  custodian's  time  while  the  ripcord  is  being  inst>ected  or  q 
copied.     In  all  cases,  however,  the  fee  must  be  reasonable,  which  generally 
Mans  it  cannot  be  so  high  that  it  discourages  people  from  exercising  their 
r^ght  to  inspect  and  copy  records.    Usually  fees  cannot  exceed /actual 
posts. 

•  When  will  the  agency  respond  to  the  request? 

Generally,  the  agency  will  be  required  to  respond  to  a  request  within  a 
certain  time  period,  which  is  set  out  in  the  statutir  or  regulations  or 
within  a  reasonable  time,  >{*hich  generally  will  not  exceed  15  working  days. 
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•    What  mmy  the  ag^ncv'a  r»»pon«a  be? 

The  response  may  be  the  information  requested,  a  denial  with  or  without 
reasons,  or  a  letter  explaining  that  there  will  be  a  delay  iti  responding 


•  Does  a  delay  in  answering  mean  the  record  will  not  be  released? 

No.    Generally,  an  agency  may  delay  answering  a  request  on  several 
grounds.    These  include  needing  more  time  to  assemble  the  record,  to  de- 
cide if  the  record  should  be  released,  or  to  segregate  portions  of  the 
record  the  agency  believes  cannot  be  released.    Thede  reasons  may  be  en- 
tirely legitimate  and  should  not  be  taken  as  an  act  of  bad  faith  on  the 
part  of  the  agency.     Thus,  a  delay  may  result  in  obtaining  the  entire 
record,  a  portion  of  the  record,  or  a  denial  of 'the  request. 

•  What  does  "segregating"  a  IxDrtion  of  the  record  mean? . 

Sorte  statutes  specifically  provide  for  segregating  portions  of  a  record 
that  cannot  be  released  from  portions  that  can  be  released.    The  part 
that  can  be  released  will  then  be  given  to  the  person  requesting  the  in- 
formation.   Where  part  of  the  record  i^-  not  released,  the  requestor  can 
usually  appeal  to  obtain  its  release.     Statutes  with  such  a  section  are 
good  because  it  may  allow  parts  of  a  record  which  may  have  been  completely 
kept  secret  to  be  released.. 

•  what  happens  ^if  the  request  for  information  is  denied? 

A  denial  may  usually  be  appealed  administratively,  such  as  to  a  higher  up 
in  the  agency  or  to  an  independent  body  such  a^  a  public  records  commis- 
sion^  or  to  a  state  court.  there  is  no  Explanation  for  denying  access 

to  the  records,  the  requestor  will  havts  to  go  through  the  additional 
steps  of  finding  out  why  the  request  was  denied.    Most  states  also  allow 
the  requestor  to  appeal  to  state  courts  to  obtain  an  order  compelling 
disclosure  when  access  is  denied  by  the  agency.    The .burden  of  justifying 
confidentiality  is  generally  on  the  record-keeper.     In  many  states,  FOIA 
cases  are  given  priority  on  court  calendars.    Many  states  also  have  penal- 
ties for  wrongful  withhdlding  of  records.    Penalties  include  impeachment 
or  removal  from  office,  which  is  rare,  or  fines  and/or  imprisonment,  which 
are  more  common.    Penalties,  however,  will  probably  be  imposed  only  in 
cases  of  willfuj.  and  malicious  mlsdonduct.     If  you  are  denied  access  to 
information  and  feel  the  denial  is  wrong,  you  should  appeals,  Your  local 
legal  services  offdce  may  be  able  to  give  you  some  type  of ^ assistance  in 
how  to  process  such  an  appeal.  ^ 

If  you  n^ed  to  use  your  state  Freedom  of  Information  Act,  a  parcket  with 
more  specific  informatioh  on  how  to  use  and  find  yoiir  state  act,  as  well 
as  sampl'e  feqfuest  and  appeal  letters,  is  available  from  the  FEDERAL 
EDUCATION  PROJECT.    Also,  feel  free  to  consult  your  local  legal  services 
office.    They  may  be  able  to  assist  you  at  the  appellate  stag^.  Finally, 
if  the  need  arises,  don't  hesil^ate  to  use  your  state  FOIA.     DP^is  simple 
to  use  and  available  for  your  benefit.^ 


to  the  request. 
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,  c.    Reconciling  Freedom  of  Information  and  Privacy  Acts 
(Right  to  Anonymous  Information)  ,  v. 

As**  a  general  rule,  rights  to  obtain  information  under  freedom  of 
information  acts  and  rights  of  privacy  under  FERPA  or  similar  acta  (see 
§XII.A)''can  be  harmonized  because  the  student's/parent's  privacy  tights 
are  limited  to  personally  identifiable  data,  while  freedom  of  information 
acts  generally,  create  an  exception  for  sjach  personal  data. 

Advocates  and  others,  however,  sometimes  seek  access  to  school  data 
which  is  in  the  form  of  individual  records,  'not  because  they  are  focusing 
on  a  particular  student  but  because  they  are  interested  in  patterns,  such 
as  test  scores,  disciplinary  referral  data;^  etc.  concerning  a  group  of 
students.     So  long  as  the  information  remains  identifiable,  they  will  be 
barred  from  access  (unless  the  information  is  obtained  in  the  cours.e  of 
litigation  through  subpoena  or  court  order,  rather  than  through  the  Freedom 
of  Information  Act  —  see  discussion  of  FERPA  and  access  to  records  £or  use 
in  lawsuits,  in  §XII.A).     In  response  to  this  dilemma,  some  courts  have 
held  that  the  state's  freedom  of  information  act  imposes  an  obligation  on 
the  school  system  to  delete  -the  personal  identifiers  so  that  the  information 
can  her  released.  ^  ' 

In  Shedd  v.  Freedom  of  Information  Commission,  No.  137388  (Conn. CP., 
Hartford  County,  2/23/78)   (Clearinghouse  No.  23,907A),  the  state  board  of 
education  was  ordered  to  delete  or  mask  personally  identifiable  data  on 
annual  reports  of  students  who  had  dropped  out  and  to  release  it  to  a 
legal  services  attorney.     The  state 'act  was  interpreted  to  contemplate  such 
action,  and,  with  the  riames  deleted,  the  court  found  that-  the  data  were 
public  records  and  not  personally,  identifiable. 

In  Kryston  v.  Board  of  Education,  430  N.Y,S.2d  688  (Sup.Gt,,  App. 
Div.,  2nd  Dept.,  1980),  the  court  w^nt  one  step  further.     It  found  that 
an  alphabetized  list  of  75  students'  te'st  scgres  would  be  personally 
identifiable  information  even  with  the  names  removed  because  of  the 
relatively  small  number,  and  that  release  in  tha't  form  would  violate  both 
state  privacy  requirements  and  FERPA.     It 'then  held  that  the  state  fi^eedom 
of  information  act  obligated  the  school  system  to  scramble  the  order  of 
the  scores  as  well  as  delete  the  names  so  that  the  information  could  be  ^ 
released.     Although  the  state  act  said  that  public  bodies  would  nqf  be  .  _ 
required  "to  prepare  any  record  not  possessed  or  maintained,"  the  court  held 
that  the  deletion  of  names  and  the  scr^bling  did  not  constitute  the  prepar- 
ation of  a  new  record,  emphasizing  that  the  act  should  be  liberally  construed 
to  f^or  disclosure. 
See  also:  ^  • 

Merle  McClung,  "Student  Records:     The  Family  Educational  Rights  and 
Privacy  Act  of  1974,"  22  Inequality  in  Education  5,  33  and^n. 
126-33  (1977); 

Opinion  of  the  Texas  Attorney  General,  Open  Records  Decision  No.  152 

(1/28/77)   (Clearinghouse  No.  23,920)  (state  open  records  act  gave 
student  the  right  to  obtain"  a  copy  of  his  own  transcript  in 
that  FERPA  did  not  bar  this  result). 
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Sources  of  Information 

a.     Office  for  Civil  Rights  Data  Forms  ^  '       •    ^  * 

Under  federal  civil  rights  laws,  many  school  districts  are  required  to 
submit  to  the  Office  of  Civil  Rights  in  the  Department  of  Education  statis- 
tical data  concerning  a  number  of  school  practices  including  race/ethnic, 
sex,  and  handicap  breakdowns. 

In  1980,  for  .instance, nover  5,000  school  districts  were  required  to 
file,  and  the  questions  asked  for  figures,  mostly  by  race,  sex,  handicap,  . 
and  limited-English  proficiency,  in  areas  such  as: 

,(a)  entbllment;  , 

(b)  enrollment  in  bilingual  prograjus;  •         .  - 

.  Cc)  suspensions ; 
(d)  expulsions ; 
^     (e),  corporal  punishment; 

(f)  enrollment  in  programs  "for  the  socially  maladjusted;" 

(g)  enrollment  in  gifted  and  talented  programs; 

(h)  enrollment  irri  various  special  education  programs; 

(1)  a  sampling  of  classroom  enrollments ;  ^  ^ 

(j)  participation  in  home  economics ,  industrial  arts,  physical  ^ 
education  classes,  and  interscholastic  teams;  . 
'  (k)  graduates .  -  ^ 

The  forms  are  referred  to  as  AS/CR  101,  for  system-wide  data,  and  AS/CR^u2, 

for  data  on  each  individual  school  (OS/CR  101  and  OS/CR  102  prior  to.  1980)  .  i» 

They  are  usually  callected  in  even^ears  (e.g.,  "Fall  1982"  for^he  1982- 

83  school  year)  .     In  previous  years  (especially  1976)  ,  the  survey  sometimes 

covered  more  information  and  more  districts. 

These  forms  are  public  documents.  They  are  thus  available  under  the 
federal  Freedom  of  Information  Act  at  both  the  regional  and  .Washington, 
D.C.  offices  of  the  Office^ of  Civil  Rights.     In  many  states,  the  state 
freedom  of  information  act'" or  public  records  act. also  guarantees  public 
access  to  the  copies  of  these  documents  maintained  by  the  school  system. 
A  good  SQurce  of  additional  information  concerning  the  OCR  forms  i-s  the 
*  Children's  Defense  Fund,  1520  New  Hampshire  Avenue,  N.W.-,  Washington,  D.C. 
20036. 
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b.     National  Summaries  and  Analyses  of  Discipline  Data 

> 

The  Office  for  Civil  Rights  has  in  past  years  compiled  summaries 
of  information  from  the  above  OCR  data  forms.     One  page  from  the  1980 
national  summary,  showing  national  totals  for  a  variety  of  information 
collected  on  the  forms  is  reprinted  as  an  app^Lglx  to  §111. A.  of  this 
manual. 

This  compilation  also  contains  a  variety  of  state  tables.  It 
has  previously  included  ranked  li^s  of  the  "worst"  school  districts 
on  a  variety  of  scales*  j  In  previolis  years,  OCR  has  also  published 
paperbound  volumes  with  data  from,.^e  forms  for  each  district 
individually. 
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Other  useful  sources  of  national  data  and  analysis  on  school 
discipline  include:  • 

Children's  Defense  Fund,  School  Suspensions;  Are  They  Helping 
Children?  (1975) (OCR  data,  CDF's  own  study,  interviews 
and  other  materials);     ^  .  » 

National  Center  for  Education  Statistics,  Discipline  and  Order 
in  American  High  Schools  (November,  1981) (available *from 
Supe^rintendent  of  Documents,  U.S.  Government  Printing  . 
Office,  ^Washington,  D.C.  20402,  'Stock  Number.  S/N  OGS-OOO-'' 
00126-8,  for  $7.50) (questionnaires^ and  interviews  with^ a 
large  sample  of  students,  parents,  teachers,  and  admini- 
strators in  approximately  1000  schools  analyzed  con- 

*        yerning  frequency  of  aba^enteeism  and  other  studeAt 

/conduct,"  student  characteristics,  school'  characteristics, 
\nd  school  climate) . ^  " 


Other  Sources  of  Data 


1 .       State  Department  of  Education  Statistical  Information  Office 
Most  state  departments  of  educaticm  have  some  central  data  management 
office  that  receives  and  records  data,  particularly  of-  a  -statistical 
nature,  that  is  needed  for  record  keeping  and  reporting' purposes.  Data 
may  be  keprt  on  computer,  tape,  as  hard  copy  of  computerized  data,  as  rdw 
data  from  local  districts,  or  in  the  form  of  reports  or 'other  compilations 
of  data  from  local  districts.    Much  of  .the  data' is  maintained  "pursuant  to 
state  or.  federal  requirements.     Before  approaching  this  source,:  one  should 
become  familiar  with  the  data  keeping  requirements  'of  the  state  and  the 
requirements  of,  the  federal  government  .(particularly  the  Office  for  , 
Civil  Rights/Department  of  Education)  has  imposed. 

*   .  ■  '  . 

State  education. department  .information  offices  are  rich  sources  of 
older . information  on  the  various  school  districts.    Often  detailed  informa- 
tion on  pupil  composition,  ^standardized  test  results,  resource  inputs, 


gr-  size  of  facili^ties 

b.  age  of  facilities 

c.  quantity/quality  of  equipment 

d.  '  age  of  textbooks 

e.  size  of  libraries 

f.  students/ teacher  ratio 

g.  pay  differentials 

h.  teacher  educational  levels 

i.  course  offerings  (variety/ type) 
j .  guidance  counseling 

k.  extracurricular  activities 

1.  dollars  per  pupils  , 

m.  double  sessions 

n.  combining  of  grades  ^ 


Adopted  from  Center  for  Law* an^  Education,  Minimum  Competency  Testing: 
A  Manual  for  Legal ' Services  Programs  (1979)  : 
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discipline,- dropouts,  special  education,  etc.,  can  be  found  on  a  ^chool 
by  school  or  even  classroom  by  classroom  l^vel*.    This  state  office 
will  be  the  pi^ime  source  of  data  on  the  disparities  between  black 
and  white  schdols  prior  to  desegregation.   (See  §111. A.,  "Race  and 
National  Origin  Discrimination, *|  for,  relevance  b'f this  data.) 

%  4 

'  2.      State  Department  of  Education  Library.     These  libraries  are 
likely  to  hold  official  reports  by  the  Department  of  Education,  execu-^ 
tive  offices,  other  departments,  and  special  panels,^  commissions, 
local  school  d±s trivets,  etc.  -These  documents  m^y  recognize  a  host  of 
educational  problems  th^t  have  affected  ^the  quality  of  education  to 
which  students  have  been  expo^^''.  '  '       ^'     ^  * 

3,  -tJffice  for  Civil  Rights,  Department;  of  Education  (QCRr)  .  \ 
(A  list  of  regional^  offices  can  be  found  in'§XIII.C.)    The  Reg^ronal 
office  maintains ^extensive  f iles  ^or  each  state,  by  school  district. 
Available  data  includes  civil  rights  complaint  letters,  reports  of 

on  site  reviews,  lette-rs  of  noncompliance  with  ESAA  ^  (Emergency  School'.,  ^ 
Aid  Act  -  federal  funds  to  assist  desegregating  school  systems) 
requirement^,  administrative  decifi^ions  terminating  ESAA  fundiri^Tfor       ,  ^ 
Title  VI  violations,  some  annual  school  di^g-trict  ESAA  applications, 
and  a  host  of  other  data  that  will  be  "useful  in  showing  a  continuing 
pattern  of  racial  discrimination  in  education.'    The  ESfiA  applications 
are  particularly  important  Because  they  often  contain* a  discussion  of 
racial  problems  by-  local  district  officials.  *  These  statements  cover 
a  wide  range  of  problems  including  human  relations,  low  black  achieve- 
me'nt  and  its  relationship  to  prior  segregatioii,,,  disproportionate  black 
suspensions  and  expulsions,  3row  teacher  expire tations, '.and  'other  second  • 
generation  desegregation  problems.  ,  y 

4 .  Ddsegregat ion -Technical  Assistance  Centers.  (regiona4.1y '  located) 
These  centers  have  worked  closely  with  desegregating  school  districts 

and  may  have  a  good  deal  of  .data  on  pre-desegregation  and  early  post^ 
desegregation  problems.  „  ' 

.■         '.         ]  -        •'.     ^  ■ 

*  Your /State  may  also  have  its  own /technical  assistance"  program, . 

established  with  federal  funds.     Such^  programs  should  np^t  be  overlooked 

since  they  may  welLJiave  been  intimately  involved'  in  the  desegregation  ^ 
^process -in  many  districts.     Its  files  and  reports  may  be  a  good  source  6f ^ 

data  via  discovery  o^^e  continuing  nature  of  racial  discrimination^  in 

education.  *  ' 

•5.      U.S.  Department  of  E^cation  (.Washington,  D.CO    Will  be 
another  valuable  source  of  local  district  ESAA  applications  'which  are 
not  available  from  the  regional  office.     These  applications  may  also  b'e 
retained  by  state  and^  local  authorities. 

6.      Court  files.     Court  files  of  particular  desegregation  cases  may 
contain  findings  or  other  data  which  will  help  prove  the  inequality  of 
black  schools  from  a  number  of  perspectives.     Courts  may  be  willing  to 
take  judicial  notite  of  such  data  which  may  save  , a  great* deal  of  effort 
""during  discovery.  - 


^The  last  year  of  operation  for -i:hiB-Tn:ogr am  w^s^  l9M-^^" 
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*  7.      United  Strates '  Commission  on  Civil  Rights,    The  Goiraniss;Lon  has 
held  hearings  on  education  in  the  region  .and  published  transcripts  as 
well  as  other  reports  and  documents,'  which  may  be  helpful  in  proving 
racial  discrimination 'in  education,  especially  during  the  desegregation 
process.  .  There  are  also  advisory  panels  to  the  Commis^on  which  may  have 
published  helpful^  reports  in  some  states.  *  , 

8.      Other  sources.    -Do  no^;  overlo.ok  other  common  sense  sources 
of  data  like  black  teachers  'who  'taught  in  both  black  and  white  schools. 
Local  officials  of  the  N.A.A.C.P.  and  other  such  organizations  who 
were  involved  in  the  struggle  'to  desegregate      the  schools  may  be 
helpful.     Teachers  at  state  colleges  of  education  may  be  good  sources,. 
Predominantly  black  colleges,  particularly  .those  with  strong  graduate 
programs,  may  be  the  source  of  original  research  on  racial  problems  ' 
in  the  schools  and  other  helpful  information.    .  ^  ^ 

'  i     ^  ' 

Federal  Program  Applicaticffis  and  Evaluations.     In  order  to  obtain,  funds 
under  a  variety  of  federal  programs,  local  education  agencies  submit 
applicatior/s  —  in  some  cases  to  the  federal  government  and  in  other 
cases  to  tfle  state  eduation  agency  —  and  conduct • evaluations  of  those  . 
programs.    The  applications  and  evaluations  often  contain  illuminating 
information  about  how  the  local  system  Nf unctions,  problems  it  tias 
identified,  student  and  staff  data,  etc.     Below  is  a  partial  list  of 
programs,  and  of  where  copies  of  applications  and  evaluations  are 
ma;Lntained.     In  addition,  of  course,*  copies  can  be  obtained  from  the  • 
local 'System  itself,  using  the  state  fteedom  of  information  act  if 
necessary.  ^ 

Title  I/Chapter  1  —  the  largest  f>ederal  program  for  elementary 

and  secondary/ schools,  provides  compensatory  education  programs 
for  students  achieving  below  grade  l^^vel  who  are  in  schools 
wLttrSfeigh  concentrations  of  low- income  students  (applications,  etc 
maintained  at  state  education  agency). 

Chapter  2/Education  Block  Grant  —  stajrting  with  1982-J33  school. 
*  year,,  replaces  a  large  number  of  categorical  programs,  and 
can  be  used  for  any  of  a  broad  variety  of  purposes  (at  state 
education  agency). 

Public  Law  94-142/Education  for  All  Handicapped  Children  Act  — 

.    ,  see  §IIi.C  for  description  (at  state  e'ducation  agency). 

'        ■  «b 

Bilingual  Education  Act/Title  Vll        see  §111. A  for  desc:^^iption 
(at  U.S.  Department  of  Education  in  Washi'ngton,  D.C.). 
•Emergency  School  Aid  Act  —    assistance  to  desegregating  districts; 
repealed  and  merged  into  Chapter  2  beginning  with  1982-83 
(at  U.S.  Department  of  Eduction  in  Washington,  D.C.). 
Vocational  Education  Act  —  as  it  says  (at  U.S.  Departmenti  of  Education 

in  Washington,  D.C.).  .     ,  ' 
^^Indian  Education  Act  —  supplemental  programs  to  meet  special  " 
needs  of  Indian  children  in  .public  schools  (at  U.S.  .Depariptent 
of  Education  in  Washington.,  D.C.).  *      <>  ^ 
Johnson-O'Malley  Act  —  supplemental  programs  for  Indian  children 
   -(-at-  Bureau-  of-  I^Hiian-^f-f-air^  -inr  lfeshi-nj^ 
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*        „^  Xill.     REMEDIES,  ALTERNATIVES,  AND  -STRATEGIES 


In  representing  students  and  parents,  it  j-s  essential  to  help  them  ^ 
clarify  and  define  for  themselves  the  problem,  the  kind  of -relief  ttiat  they 
want  and  will  fincf  meaningful ,  their  strategy  for^ obtaining  that  relief,  and 
the  role  of  legal  advocacy  in  that  strategy.    This  requires  a  commitment  to 
thorough,  on-going  discussion  with  them  at  all  stages  of  the  advocacy  process, 
(See  also  §D  on  working  with  students.) 

"P.     '  ^  ^ 

Vhile  the  focus  in  a  school  discipline  case  is  usually  on  a  dramatic 
event  ~  exclusion  from  school  —  it  cannot  sensibly  be  divorced  from 'the 
less  dramatic,  daily  processes  of  educational  and- institutional  Mfe  which 
occur  while  the  student  is  in  school,  which  led  up  to  the  event/  and  which 
the  student  will  again  f^ce  upon  returning.    -Both  remedy  and  stfrategy  may 
need  to  take  into  account  that  many  of  the  students  who  are  excluded  from 
schooL  have  long  before  been  effectively  excluded  from  meaningful  education 
and/or  participation  in  the  life  of  the  institution.     (See  §1,11. A.) 

'    At  the  same  time,  advocates  who  seek  to  protect  students'  rights  cannot 
afford^ to  ignore  or  dismiss  real  concerns  about  "l^ck  of  discipline," 
"order*"  and  "student  responsibilities.*'    No  one  should  confuse- a  cooperative 
approach  to  set^i^  norms  » and  defining  institutional  order  in,  a  democratic 
society  with  a  laissez-faire  approach  where  there  is  no  order.     For  an  exam-* 
pie  of  one  possible  response  see  24  Newsnot^s  2,  5  (1981):  . 


In  seeking  to  enforce  students'  constitutional  rights, 
to  limit  the  use  of  suspension  and  expulsion,  and  to 
challenge  the  disproportionate  disciplining  of  Black, 
Hispanic,  and  Native  American  students,  education 
advocates  have  been  charged  contributing  to 
classroom  chaos  and  disorder,  school  system  burea- 
cracy  and  paperwork,  and  staff  demoralization. 

Advocates  can  meet  these  charges  in  part  by  a 
differant  axplanatlon  of  thasa  problems,  pointing  out 

that:           '              '                     .  ■ 
*when  schools  have  based  their  appeals  for 
good  performance,  behavior,  and  attendance 
mora  on  the  extrinsic  revi^ards  of  obtaining  a 
high  paying  job  than  onpthe  intrinsic  revi^ards  ^ 
of  learning,  a  declining  economy  vi^ith  fevi^er 
economic  opportunities  is,  naturally  likely  to 
decrease  student  motivation  to  behave  well; 
•when  workplaces  are  organized  so  that  rules 
are  passed  down  and  must  be  followed  by 
workers  who  have  little  role  in  making  them 
and  few  rights  of  self-expression  on  the  job, 
n  then  school  socialization  for  undemocratic 
work  roles  creates  a  definition  of  .order  and 
discipline  in  the  schools  which  is  ^n  conflict 
with  education  for  democratic  citizenship;  •> 
•when  schools  are  given  the  job  of  preparing 
 4iUid#nt»  loi^-di«erent  4>lacea-  in^^^t^   


ire  on  race  and 
students  will 
levels  of  ^elf' 
s-verbal  expires- 


hierarchy,  based  in  large  mea 
class,  then  different  groups 
likely  be  treated  to  differ 
governance,  self-initiative,^, 
sion,  and  thus  different  notions  of  what  i^  a. 
"discipline  problem;" 
•when  teachers  themselves  are  part  of  an 
undemocratic  workplace,  their  frustrations  are 
more  likely  to  result  in  teacher-student  con 


flict,  and  their  conduct  is  less  likely  to'serve 
as  a  role"^ model  of  self-directed  behavior  for 
students. 

At  the  same  tim^,  advocates  must  be  prepared  to 
offer  a  positive  program  for  creating  order  in  the 
schools,  based  on  a  democratic  community  develop- 
ment perspective— an  institutional  order  which  fosters, 
rather  than  cdnflicts^with,  individual  students'  rights.  As 
communities  move  toward  democratic  control  over  their 
resources,  including  democratic  forms  of  workplace 
organrzation,  education  in  the  exercise  of  democratic 
decision-making  and  individual  rights  for  all  becomes 
essential.  Evidence  that  real  worker  participation, 
expression,  and  decision-making  power  have  reduced 
absenteeism  and  other  workplace  problems  and  have 
increased  productivity  should  be  applied  to  schpol 
discipline  issues  as  well,  making  the  benefits  trf  this 
perspective  more  obvious. 
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In  short,  is  the  school  educating  students  for  a  responsible  role  in  a  > 
democratic  society?     [And  if  not,  is  that  in  part  because  the  society  itself 
provides  no  such  roles  for  large  numbers  of  these  students?    To  the  e^^tent 
thatc  the  problems  faced  by  lowrinc'bme  students  in  school  are  in  some  mdasure 
a  reflection  of  the  problems  faced  by  low-incom^  people  in , the  community  at 
large,  the'  legal  services  program  which  serves  these  people  acrosis  a  broad 
range  of  their  legal  problems  (e.g.,  on  employment  issues)  canNtry  to  avoid 
addressing  these  prdblems  in  isolation  from  each  oliher,]* 

The  sampling  of  remedies,  alternatives,  and  strategies  in  this  part  of 
the  manual  ty  and  large  focuses  on  school  discipline^ per  se,  albeit  from  a  , 
broad  perspective  (e.g.,  staff  in-service  training,  student  participation  in 
establishing  rules,  etc,  as  well  as  individual  remedies)  •     Thisr  focus  should 
not.  However,  obscure  the  connection  between  these  disciplinary  issues  and  the 
overall  educational  and  institutional  experience  for  students.  Students 
actively  .engaged  in  meaningful  education  and  given  real  responsibility  for 
the  school's ^community  life  are  usually  not  "discipline  problems," 

Some  school  officials  claim  that  the  courts,  in  enforcing  students' 
rights,  have  improperly  taken  away  the  ability  of  educators  to  make  education- 
al judgments.     Yet  these  same  school  officials  sometimes  themselves  use  legal 
authoi^ity  to  alij^dicate  their  responsibility  for  exercising  educational  judgment, 
When  questioned  by  parents  or  students  about  the  wisdom  or  fairness  of  certain 
practices  or  policies,  they  sometimes  respond  Tjtierely  by  claiming  that  what 
they  are  doing  is  legal  and  that  such  practice^  have  been  upheld  by  the  courts. 
Instead,"  parents  and- students  should  be  able  tb  expect  that -constitutional 
minimum  requirements  are  but  a  starting  point,  and  that  the  educational  com- 
munity can  be  held  accountable  for  justifying  decisions  as  educationally 
sound  as  well. as  legal,  ^ (In  particular  the  school's  function  as  an  educational 
institution  should  lead  it  to  address  discipline  as  a  problem  for  study, 
j.nquiry,  debate,  and  reasoned  strategies  on  the  part  of  the  entire  school 
community , ) 

Similarly,  when  students  or  parents  voice  complaints  to  a  legal  services 
program  or  other  advocate  about  such  practices,  that  representative  should  not 
merely  inform  them  as  to  the  practices^  legality  but  should  advise  them  as 
well  o£  available  legal  avenues  for  seeking  to  change  such  practices  (e,g,,  • 
open  meeting-  laws,  rights  in  communicating  with  other  students  and  parents, 
etc , ) , 

The  Center  for  Law  and  Education  has  available  a  good  deal  more  materi- 
al on  remedies,  alternatives  and  strategies  than  can  be.  reprinted  here*  Advo- 
cates may  "also  wish  to  contact  the  National  Coalition  of  Advocates  for  Stu- 
, dents,  740  East  52nd  Street,  Indianapolis,  IN    46205,  (317)  283-5900.    The  Co- 
alition, which  originally  was  formed  out  of  concern  for  school  suspensions, 
has  established  a  network  of  advocacy  groups  which  work  to  protect  the  rights 
of  "(Children  at  risk"  —  particularly  poor,  minority,  and  handicapped  students. 


*  The  emphasis  here  on  external  factors  which  shape  schools  .should  not  be 
used  ^s  an  excuse  for  helplessne3S  by  schools  or  for  blaming  all  their  pro- 
blems on  their  students.     Different  iriterrial  school  practices  and  structures 
are  related  to  x-zidely  differing  rates  of  attendance,  delinquency,  and  miscon- 
duct among  schools  serving  equivalent  student  populations.     See  Michael  Rutter, 
et  al.j  Fifteen  Thousand  Hours:     Secondary  Schools  and  Their  Effects  on  Chil- 
dren (1979), 
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A.     REMEDIES'  .  ^  ' 

n-    .  > 

1.     OUTLINE  FOR' SAMPLE  SETTLEMENT  AGREEMENT  OF  DISCIPLINARY  CLASS  ACTION 

The  following  is  a  sample  outline  for  settling  a  discipline  case  in- 
volving a  range  of  issues,  including'  racial  discrimination,  violation  of  pro- 
cedural and  substantive  due  process,  vagueness  and  overbreadth,  and  illegal 
dis'cipline  of  handicapped  students.     Its  intended  use  would  be  only  as  an 
outline  of  points  to  be  covered,-^ not  as  a  final  decree,  which  Should  be  a 
,  good  deal  more  specific  in  many  areas .  - 

This  outline  should  be  carefully  compared  with  the  consent  decree  in 
Ross        Saltmarsh,  50^  F.Supp/935^  (S.D-N.Y.  1980),  discussed  in  §111. A,  "Race 
and  National  Origin  Discrimination."    In  that,  discriminatory  discipline  suit, 
plaintiffs  obtained  a  provision  requiring  that  the  disparity  in  suspension* 
rates  by  race^  be ' eliminated 'and  that  committees  be  established  to  develop  plans 
toward  that  end.     There  may  be  a  variety  of  -  ways  to  combine  the  two  approaches. 

Other  disciplinary  cases  which  have  resulted  in  substantial  changes  in 
rules  and/or  procedures  include: 

Mills  v/  Board  of  Education,  348  F.Supp.  866,  882-83  (D.D.C.  1972); 
Jordan-  V.  School. District ,  583  F,2d  91  (3rd  Cir.  1978)   (consent  decree); 
Vail  V.  Board  of  Education,  354  F.Sup'p.  592  o(D.N.H.)  ,  remanded  for  - 

further  relief ,  502  F.2d  1159  (1st  G±r.  1973),  consent  order, 

C.A.  No.  72-178  (4/18/74); 
Winters  v.  Board  of  iSducation  of  City  of  Buffalo,  CTX.  No.  78-75 

(W.D.N.Y.  5/25/78)   (consent  decree); 
Smith  V.  Ryan,  q_^A>.  No.  B-75-309  (D.Conn.  10/25/78)  (Clearinghouse 

No.  25,461)   (consent  decree) ;  ,    »        '  • 

Bobbi  Jean  M.  v,  Wyoming  West  Valley  School  District,  C.A.  No.  79-576 

(M.D.Pa.  11/3/80)   (Clearinghouse  No,  30,528B)   (consent  decree) ; 
Desegregation  cases  discussed  in  §III.A.,  wKich  ordered  disciplinary^ 

codes  and  other  related  relief  as  part  of  desegregation  remedy.. 

See  also:      '        '  ^ 

Center  for  Law  and  Ed.,  Model  Code  of  Student  Rights  and  Responsibilities; 
Institute  of  Judicial  Administration-American  Bar  Association  Joint 
Commission  on  Juvenile  Justice  Standards,  Standards  Relating  to 
Schools  and  Education  (Tentative  Draft,  1977), 

The  Center  also  has  available  other  model  proposals  for  spelling  out 
in  greater  detail  many  df  the  provisions  below.        ^  > 

*  *  *  * 

The  consent  decree  will  include  the  following: 


'  1      A  statement  that  the  discipline  system  as  practiced,  at   . 

has  violated  the  rights  of  plaintiffs  and  the  class  they  represent  under 
the  First  Amendment  and  thk  due  process  clause  and  the  equal  protection 
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clause  of  the  Fourteenth  Amendment  to  the  United  States  Constitution, 
42  U.S.C.  -§2000(1,  42  U.S.C.  §1981,  20  U.S.C.  ,§1703,  29  U.S.C.  §794, 
and  20  U.S.C.  §1403^ 'fet  se£. 


2.  A  stipulation.'^o  certification  as  a  class  action. 

3.  The  discontinuation  of  the  current  discipline » procedures. 

4.  Disciplinary  standards  which  set  forth: 

a.  Specific  definitions  of  offenses  for  which  students  may  be 
disciplined.  . 

b.  The  discipline  which  may  be  imposed  for  ^each  offense,  ahd,  if 
more  than  one  form  of  discipline  can  be  imposed  for  a  particular 
offense,  the  criteria  for  determining  which  form  will  b'e  imposed. 

c.  Limitation  on -suspension  or  expulsion  from  the  student's 

regular  classroom  program  to  those  situations  in  which  the  student's 
conduct  poses' a  continuing  threat  of  physical^  danger  to  persons 
or  serious, disruption  of  the  educational  process-^which  cannot 
be  remedied  by  less  restrictive  means,,  such  less  restrictive 
^     means  not  to  include  corporal  punishment;  in  no  event  shall 
suspension  or  expulsion  exceed  one  semest.er.  . 

d.  Opportunities  for  students  suspen(Jed  or  expelled  from  their"^  regular 
classroom  programs  to,  make  up,-  without  academic  penalty,  all  work  ^ 

^  missed  during  the  exclusion  period  and  to  participate  in  alter- 

native educational  programs  during  the  exclusion  per'iod,  with 
/  ,     provisions  to  injure  that  such  programs  are  adequate  in  terms  of 

staffing,  curriculum,  materials,  ^and  facilities^  are  free 
from  racial  discrimination  iij  assignment  and  operation;  and 
are  not  operated  dh  a  segregated* or  substantially  racially 
disproportionate  basis. 

e.  Specific  limits  on  the  conditions  under  which  students  shall  be 
referred  to  the  administration  for  disciplinary  problems  so  that,  • 
wherever    possible, *feuch*  problems  are  resolved  informally  in 

the  classroom. 

f Policies  and  procedures  which  prohibit  all  disciplinary  exclusions 
by  which  handicapped  students  are  excluded  from  their  current 
education  programs,  are  otherwise  subjected  to  changes  in  their 
educational  placement  without  Qomplying  with  the  requirements  of 
c.    federal  law,  or  are  otherwise  ^denied  their  rights  under  federal 
law  to  a  free  appropriate  public. education  in  the  least 
restrictive  environment. 

g.      The  rights  of  students  to  freedom  of  expression,  privacy  and 
non-d  is  c  r  imina  t  iofl . 

5.  Due  process  procedures  for  suspension,  expulsion,  and  other 
serious  forms  o£  discipline,  suCh  procedures' to  incli^de:  ^ 

a.      written  notice  to  student:  and  parent,  sufficiently  in  advance  of 
the  hearing  to  allow  adequate  time  for  preparation,  setting  out 
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in  understandable  language  the  specific  charges,  the  evidence  upon 
which  they  are  based,  the  proposed  disciplinary  action,  the  nature 
of  the  proceedings,  a  fuLLl  description  of  procedural  rights,  and 
sources  of  free  or  inexpensive  representation; 

b,  provision  for  the  student's  tiontinued  attendance  in  his/her 
regular  program  pending  the  hearing,^  except  in  properly  defined 
emergency  circumstances; 

c.  access,  prior  to^  the  hearing,  to  all  the  students  records  and  to 

all  evidence  to  be  used  against*  the  student;  (professional 
i^ounselors  at  the  school  to  see  if  they  can  resol>ie  student 
problems) .  /  *  * 

d.  hearing  before  an  impartial  student-staff  tribunal;  student  vSh^llf* 
have  the  right  to  challenge  any  'one  on  the  committee; 

e,  right  to  representation  by  counsel  or  other  advocate;- 
f  •  '    right  to  c|ioose  open  or  closed  hearing; 

g,      right  to  confront  and  cross-examine  all  adverse  witnesses  ~  ^ 
statements  may  not  bfe  used  against  the  student  unless  thos^  who 
made^  them  testify  and  are  present  for  the  opportunity  to  cross- 
examine;  A  n     "  . 

h'       right  of  the  parent  and  student  to  be  preseijt  during  the  entire 
^    hearing,  to  testify,  to  present  witnesses,  and  to  subrai4:  evidence; 

i.      protection  against  self-incrimination;  '    -  ^ 

j,      presumption  of  innocence^ and  no  imposition  of  discipline  without 

first  finding,  based  on  clear  an^  convincing  evidence,  that  th^ 
student  is  guilty  of  the  charges;  "   ^      '  ; 

k.      written,  reasonably  detailed  finding  of  fact,  sent  to  student 

and  parent;  ^  o    ^  . 

1.      right  of  the  student  to,  appeal  to  a  biracial  school  appeals  board 
consisting  of  equal  numbers  of  students  and  staff; 

m,      expungement  from  the  student's  record  of/^^l  information  relating 
to  the  incident  if  the  student  is  not  found  guilty^'of  the  charges. 


'  Grievance.  Procedures  which  provide  for: 

a.  informal  resolution  of  problems,  grievances,  and  complaints  * 
concerning  any  school-related  matters  (other  than  suspension, 
expulsion,  and  ottier  serious  forms  of  discipline  handled  byx  the* 
due  process  procedures  above) ;  .  - 

b.  presentation  of  such  grievance^,  when  not  tesolved  informally, 
to  the  school  appeals  board  (see  5(1)  above) ,•  which  shall  have 
decision-making  authority;  "knd 

c.  ombudspersons,  td  be  selected  by  students  and  parents,  who  will  ^ 
be  trained  to  offer  assistance  to  students  and  parents  concerning^ 
their  riglits  and  to  help  students  and  parents  obtain  resolution 

^  of  grievances.        ■  ^ 
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7.    Establishment  of  a  student  biracial  council  and  a  parent  bifacial 
council,  .together  with  other  mechanisms  for  substantial  student  and  parent 
participation.     The  functions  of  these  groups  will  include  addressing 
racial  tensions  and  hostilities,  fostering  of  connnuivication  within  the 
student  body  and  within  the  parent  conmiunity,  representation  of  student 
and  parent  concerns,  and  participation  in  all  aspects  of  school  affairs 
which  affect  students  and  parents.     These  groups  will  be  autonomous  and 
independent  of  school  system  control.     The  school  system  will  provide  full 
cooperation  with  these  groups, .  including  meeting  spaces,  allowing  meetings 
of  such  student  groups  during  the  regular  school,  day,  access  to  needed 
information,  and  reasonable  access  to  school  media  facilities  (copying 
facilities,  public  address  systems,  etc.). 

^  8.    Provision  for  tra,ining  concerning  student  discipline,  student 

rights,  'non-discrimination,  and  implementation  of  the  .provisions  of  tjiis 
decree,  including: 

a.  a  program  of  in-service  training  for  faculty  and  administration; 

b.  a  program  of  training  and  orientation  for  students,  who  will 
select  the  resources  to  provide  the  training  and  orientation; 

c.  a  program  of  training  and  orientation  for  parents,  who  will 
select  the  resources  to^royide  the  training  and  orientation. 

9.      Provisions  for  relief  .for  disciplijie  pr^vipusly  imposed  under 
the  demerit  system:  v!^-^ 

a.  All  students  suspended  or  expelled  from  their  regular -programs" 
under  the  demerit  system  who  are  still  excluded  from  those 
programs  will  b,e  reinstated  immediately. 

b.  All  students  who  have  been  excluded  from  their  regular  programs 
under  the  demerit  system^will  be  offered  effective  programs  of 
compensatory  education  to  make  up  all  work  and  tests  missed 
while  excluded  and  to  be  placed  i,n  as  good  academic  standing  as 
if  they  had  not  been  excluded.     Tliese  students  will  be  permitted 
to  attend  summer  school  at  no  charge. ^ 

c.  All  notations  of  alleged  misconduct,  demerits,  suspensions,  ; 
expulsions,  or  other  disciplinary  action  under  the  demerit  system 
shall  be  expunged  from  students'  records. 

d.  Students  who  were  suspended  or  expelled  from  their  regular 
programs  under  the  demerit  system  will  be  awarded  $100  per  day 
for  each  day  of  exclusion  from   '  _    .  • 

10.     Notification  to  all  affected  students  and  former  students  and 
their  parents  of  this  decree  and  of  their  rights  hereunder.     The  provisions 
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referred  to  in  paragraphs  4-7  above  shall  also  be  incorporated  into  a  code 
of  student  rights  and  responsibilities  which  shall  be  distributed  annually 
to  all  students,  parents,  and  faculty. 

11.    A  program  for  monitoring  the^  implementation  of  this  decree  and  for 
insuring  that  racial  discrimination  is  eliminated  from  all  aspects  of 
the  disciplinary  process,  including: 

a.  A  parent /student  monitoring  committee,  selected  by  the  student 
and  parent  biracial  councils,  which  shall  have  access  to  all 
needed  information  and  other  needed  cooperation  from  the  school 
system  and  shall  make  periodic  reports  concerning  the  status 

of  implementation  to  the  Court,  with  copies  to  plaintiffs'  attorneys. 

b.  Monthly  reports,  compiled  by  school  officials  and  filed  with  the 
Court  J  with  copies  to  the  monitoring  committee  and  to  the 
plaintiffs'  attorneys.     Such  reports  shall  include  (i)  information 
concerning  all  teacher  disciplinary  referrals  (regardless  of 
whether  discipline  is  ultimately  imposed),  disciplinary  action 
taken,  information  concerning  any  hearing  provided,  the  teacher 

or  other  person  who  made  the  initial  referral,  the  race  of  the 
student,  the  handicap  status  of  the  student,  and  tha  alleged 
offense;   (il)  similar  information  for  drop-outs/withdrawals; 
(iii)  reports  on  the  status  if  implementation  of  each  of  the 
components  of  the  decree. 

c.  Regular  review  by  school  officials  of  the  monthly  discipline 
reftprts,  and,  where  the  reports  reveal  continued  racial  dis- 
proportion in  discipline,  in-depth  investigation  of  the  sources 
of  the  disproportion  and  implementation  of  steps  to  remedy  the 
disproportion. 

12.  Designation  of  one  school  official  who  will  be  responsible  for 
overseeing  implementation  of  the  consent  decree,  making,  the  school  system's 
reports  to  the  Court,  and  being  available  to  counsel  for  the  plaintiffs 
for  consultation  concerning  implementation  of  the  dect'^e^ 

13.  Provision  that  the  Court  will  retain  jurisdiction  and  that,  one 
year  after  entry  of  the  agreement,  the  Court  will  hold  a  hearing  to 
determine  the  ^status  of  comt)liance  and  whether  any  further  relief  is  necessary. 

\  . 

[Succ^essful  settlement  can  and  should  also  include  an  award  of 
attorneys'  fees  and  costs  to  plaintiffs.     See  42  U.S.C.  §1988.  Plaintiffs' 
attorneys,  however,  are  under  a  duty  to  negotiate  this  separately  and  to  refrain 
from  discussing  such  fees  during  negotiation  of  substantive  relief.]  * 
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2.     SPECIFIC  REMEDIES  FOR  WRONGFUL  EXCLUSION 


a.     EXPUNGEMENT  OF  RECORDS 


Courts  which  have  found  that  students  were  excluded  illegally  have 
routinely  granted  requests  that  the  school  be  ordered  to  expunge  any 
evidence  of  the  suspension  or  expulsion.     See  for  example: 


Pervis  V.  LaMarque  Ind.  Sch.  Dist.,  466  F.2d  1054/1058 
(5th  Cir.  1972); 

'     Fujishima  v.  Board  of  Ed.,  460  F.2d  1355,  1359  (7th  Cir.  1972); 
.   McCluskey  v.  Board  of  Education,  662  F.2d  1263,  1264  (8th  Cir. 
1981),  rev'd  per  curiam,  50  U.S.L-W.  3998.25  (772/82); 
Dunn  V.  Tyler  Ind.Sch.Dist. ,  327  F.Supp.  528,  536.     (E.D.  Tex.  1971), 
affM  on  this  point,  460  F.2d  137,  146-147  (5th'Cir.  1972) 
(violation       procedural  due  prpcess) ;  " 
Quarterman  v.  Byrd,  453  F.2d  34,  60-61  (Ath  Cir.  1971); 

"(literature  distribution); 
Hatter  v.  Los  Angeles  City  High  Sch.Dist.,  452  F.2d  673 

(9th  Cir.  1971) (symbolic  expression) (expungement  af£er 
student  is  reinstated) ; 
Strickland  v.  Inlow,  519  F.2d  744  (8th  Cir.  1975);. 
Smyth  V.  Lubbers,  398  F.Supp.  777  (W.D.Mich.  1975); 
Dillon  V.  Pulaski  County  Special  School  District,  468  F.Supp.  54 
(E.D.Ark.  1978),  Aff 'd,  594  F.2d^699  (8th  Cir.  1979) 
(procedural  due  process); 
Montoya  v.  Sanger  Unified  School  Ms tric^^^^  502  F.Supp.  209, 
213  (E.D.Cal.  1980).  -  ^ 

■  ,1  -    -  ^  ■  -  ■ 

the  courts  in  Mills  v.  Board  of  Education,  348^ F.Supp.  866,  883 
(D.D.C.  1972),  and  Bradley  v.  Milliken,  -  C.A.  ,No.  35^257  (E.D.Mich.  7/3/75), 
ordered  that  such  provisions  be  included  in  system-wide  discipline  codes, 
requiring  expungement  whenever  ciisciplinary  action  is  found  to*  be^  unwar- 
ranted-through  the  codes*  hearing  procedures.  ' 

AV  ^he  Supreme  Court  noted  in  Gbss  v.  Lope;z,  419  U^.S.  565,  575 
(1975),  "If  sustained  and  recorded,  those  changes,  [of  misconduct  punish- 
able by  suspensions  of  10  days  or  less]  could  seriously  damage  the 
student's  standing  with  their  fellow  pupils  afid  their  teachers  as  well 
as  interefere  with  later  opportunities  for  higher  education  and  employmeint 


b.     RIGHT  TO  MAKE-UP  WORK  AND  ASSISTANCE 


Courts  hq.ye  ordered  schc^ols  to  provide  students  with  assistance 
necessary  to  help  them  catch  up  whel?^  the  exclusion  was  determined  to 
have  been  illegal.     See^  for  example 43^" 
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Shanley  v>  Northeast  Independent  School  District,  462  F.2d  960, 
967  (5th  Cir,  1972);  ^ 

Gonzales  v,  McEuen,  435  F,Supp,'  460,  .472  (C-D.Cal-  1977); 

Jones  v>  Latexo  Independent  School  District,  499  F.Supp,  223, 
239-40  (E, D.Tex,  1980); 

United  States  v,  Wilcox  County  Board  of  Education,  C.A.No, 
3934-65-H  (S.D.'Ala,,  ^^ay  14,  1973);  " 

Leibner  v.  Sharbaugh,  C,A,No,  77-111-A  (E,D.Va.  Mar.  25,  1977) 

(Clearinghouse  No.  21,631C)   (order  approving  consent  agreement) 
[see  also  opinion  at  429  F.Supp,  744  (1977)]; 

Quarles  v.  Oxford  Municipal  Separate  School  District,  C.A.No, 
WC-69-62K  (N.D.Miss.  3/16/81)  (Clearinghouse  No.  2867D); 

Sprague  V.  Harrison  Community  Schools,  No.  80-005300-PZ  (Mich. 

Cir.Ct.  ,  Clare  County,  9/10/80)   (Clearinghouse  No.  29,225B) 
("meaningful  remedial  and  tutoring  services"  ordered  for 
students  who  took  "home  passes"  after  losing  course  credit 
under  illegal  attendance  policy;  provision  of  academic 
credit  to  other  students,  who  would  have  earned  it  but 
for  the  policy) ; 

R.R.  V.  Board  of  Education  of  Shore  Regional  High  School  District, 
263  A. 2d  180  (N.J. Super. Ct.  1970). 

More  generally , the  right  to  make  up  assignmentvS  and  to  not  be  pena- 
lized by  grade  reductions  has  frequenti3H3^ee?h:.^^antedJ3yL  courts  asjfe 
remedy  where  the  exclusion         been  found  to  Ve  illegal. 

See,  for  example:  ^ 

Papish  V.  Board  of  Curators,  410  U.S.  667,  671  (1973); 
Shanley ,  supra; 

McCluskev  V.  Board  of  Education,  662  F. 2d _1263y  1264  (8th  Cir. 

1981)   (court  simply  ordered  school  to  grant 'student  academic 
credit  for  semester  during  which  he  was  wrongfully  expelled); 

Gonzales ,  supra; 

Jones ,  supra; 

Wilcox  County  Board  of  Education,  supra; 

Taylor  v.  Grisham,  C.A.  No.  A-75-CA-13  (W.D.Tex.,  Feb.  24,  1975)-^ 

(Clearinghouse  No.  15,925); 
Leibner ,  supra; 

Thomas  v.  Seal,  C.A.  No.  76-4-358  (Ala.^Cir.Ct.  ,  Madison  Co., 

Juv.Ct.Div.,  Preliminary  Injunction,  May  17, ,1976)  (Clear- 
,  inghouse  No.  19,517);  ^  » 

Brown  v.  Board  of  Education  of  Tipton  County,  C.A.  No.  79-2234-M 
(W.D.Tenn.  3/30/79)   (Clearinghouse  No.  26,964A). 

See  also:  '  ,  .        '    ,  : 

§VIII.C.,  "Academic  Punishment  (Grade  Reductions ,  Etc.")  for   ^  .i 
decisions  holding  that  it  is  illegal  to  reduce  grades  or 
credit  for  absences,  including  absences  during  suspension, 
regardless  of  the  legality  of  the  suspension  itself . 
(See  especially  §VIII.C.l.) 

Cf.:  §XIII.B.3  on  the  right  to  alternative  education  for  excluded  students 
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c.  DAMAGES 


Jn  Wood  v/ Strickland,  420  U.S.  ,308  (1975),  the  Supreme  Court  held 
that  school  officials  <io  not  have  absolute  immunity  from  damages  when 
they  violate  students*  constitutional  rights  in  administering  discipline 

Therefore,  in  the  specific  context  of  school  discipline, 
we  hold  that  a  school  board  member    is  not  immune  from  » 
liability  for  damages  under  [42  U.S.C.]    §1983  if  he  knew  _^ 
or  reasonably  should  have  known  that  the  action  he  took 
within  his. sphere  of  official  responsibility  would  violate 
the  constitutional  rights^ of  the  student  affected,  or  if 
he  took  the  action  with  the  malicious  intention  to  cause 
a  deprivation  of  constitutional  rights  or,  other  itijury 
to  the  student.     [420  U.S.  at  322] 

In  Monell  v.  Department  of  Social  Services  of  City  ofr^New  York, 
98  S.Ct.  2018  (1979J[,  the  Court  held  that  municipal  entities  (such  as 
school  boards)  can  be  treated  as  "persons"  under  42  U.S.C.  §1983, 
and  thus  can  be  stied  for  damages  for  violation  of  constitutional 
rights,  as  can  local  officials  "in  their  official  capacity."  The 
entity  or  person  sued,  however,  must  have  in  some  way  been  responsible 
for  the  violation,  and  school  boards  will  not  automatically  be  held 
responsible  for  every  action  of  their  employees. 

In  Owen  v.  City  of  Independence >  Mo.,  100  S.Ct.  1398  (1980),  the 
Court  held  that,  when  municipal  entities  or  officials  in  their 
"official  capacity"  are  sued  under  §1983,  they^annot  claim  the 
limited  immunity  which  Wood  provides  for  school  officials  sued  in 
their  "personal  capacity'.'"    That  is,  where  it  can  be  ^demonstrated 
that  a  school  board  or  school  officials  in  their  official- capacity  , 
are  responsible  for  a  violation,  they  can  be  held  liable  fbr  damages* 
even  if  there  was  no  bad  faith  and  even  if  the  law  in  that  area  was 
not  well-settled  —  e.g.,  even  if  there  is  no- claim  th^t  they  "knew" 
or  "should  have  known"  that  the  action  was  illegal. 

In  City  of .  Newport  v.  Fact  Concerts,  Inc.,  101  S.Ct.  2748  (1981), 
tKe  Court  held  that  municipal  entities  are  iinmune  from  punitive 
damages  under  §1983.     Compare  Boyd  v.  Shawnee  Mssion  Public  Schools, 
522  F%Supp.-  1115  (D.Kan.  1981)  (school  district  not  immune  from 
punitive  damages  under  §1981). 

In  C^rey  v.  Piphus,  98' S.Ct.  1042  (1978),  the  Court  held  that. the 
damages  which  a  student  may  collect  under  §1983  for  a  violation  of  / 
procedural  due  process  may  be  limited  if  the  school  system  can 
demonstrate  that  the -student  would  have  been  suspended  even  if  s/he 
had  been  given  proper  procedural  due  process.    If  the  school  does  make 
such  proof,  the  student  then  has  an  opportunity  to  show  that  s/he 
nevertheless  suffered  some  additional  injury  as  a  result  of  Uie  denial 
of  due  process  (such  as  mental  or  emotional  distress).  If.silch 


V 


XIII.A.2.C. 


I 

additional  injuries  .are  not  sjiown,  the  student  will  still  be  entitled 
to  'nominal  damages  (generally  one  dollar) .    Noiriinal  damages  may 
nevertheless  be  significant,"  since  they  will  prevent ^a  casesfrom 
being  dismissed  when  it  might  otherwise  be  moot  (e.g.,  where^fci^e^ 
student  has  'already  returned  to  school).  -Also,  award  of  damages 
will  make  the  student  the  prevailing -party,  generally  entitling 
him/her' to  attorney  fees. 

While  the  above  casek^ provide  the' framework  for  bringing  §1983 
damage  claims  for  violations  of -constitutional  rights,  the  standards 
for  damage.claims  for  violation  of  statutoxy  rights  (such  as  the 
civil  rights  statutes  discussed  in  §111)  are 'less  clear.  First, 
it  is  not  entirely  clear  whether  the  private  cause  of  action 
implied  "in  these  statutes  applies  to  damage  actions  as  well  as  &uits 
'for  injunctive  relief.    -Compare  Cannon  v.  University  of  Chicago, 
99  S.Ct.  1946  (1979);  witn  Lieberman  v.  University  of  Chicago,  660 
F.2d*L185  (7th  Cir.  1981).     Second,  it  is  not  clear  whether  §1983, 
instead  of  (or  in  addition  to)  thfe  statute  itself,  provides  a  private 
right  of  actiojj  for  violations  of  these  statutes.     Compare  Maine  v. 
Thiboutot,  100  S.Ct.  2502  (1980);  with  Pennhurst  State  School  & 
Hospital  V.  Halderman,  101  S.Ct.  1531,  1545  (1981);  Middlesex  County 
Sewerage  Authority  v. "National  Sea  Clammers,  101  S.Ct. .2615,.  2626-27 
(1981).  ■  -  ,  • 

Students  have  been  awarded  damages  in  several  other  cases, 
including: 

Schiff  v.. Williams,  519<F.2d  257  (5th  Cir.  1975) (student  news- 
paper  case,  back  pay  and  one  dollar  nominal  damages) ;  - 

Perea  v.  Rodriguez 'bou,  575  F.  2d  21  (1st  Cir.  1978)  (nominal 
damages  for  suspension  without  notice  and  hearing); 

Doe  v.  Renfrow,  631  F. 2d  91  (7th  Cir.  1980),  cert,  denied, 

101  S.Ct..  3015  (1981)   (strip  search);       ,  ' 
Dillon  V.  Pulaski  County  Special  School  District,  468  F.Supp. 
 54  (E.D.Ark.  1978),  affld.,  594  F.2d  699  (8th  Cir.  1*79) 

(nominal  damages  for  due  process  denial); 
M.M.  v.  Anker,  477  F.Supp.  837  (E.D.N^Y.),  aff 'd,  607  F.2d  588 

(2nd  Cir.  1979) ($7500  for- strip  search),  see  also  the 

memorandum  opinion  on  damages,  C.A.  No.  78-C-492  (4/24/79) 

(Clearinghouse  No.  29,904A); 
In  re  Cloud,  No.  87399  (Minn.Dist.Ct. ,  Hennepin  County  1977) 

(Clearinghouse  No.  18,666B) ($500  for  violation  of  .state 

suspenvSion  law)  ; 
Henderson  v.  Van  Bur en  Public  Schools  Superintendent,  C.A.^ No. 

7-7086~5  (E.D.^Iich.  12/29y79)  (upholdiij^g  $100  verdict  for 

one  day  suspension  without  due  process) ; 
Endress  v.  Brookdale  Community  Col.,  Civil  No.  C-180Sr-74 
 (N.J.Super.Ct.,  App.Div.  ,  8/z7/76) (ordering  $10,000 -in  . 

attorney  fees,  $2,500  in  compensatory  damages  [for  loss  of 
-one  year's  contract]  and  punitive  damages  of  $2,500  for 

dismissal  because  of  editorial  she  wrote  for  the  student  

newspaper)  .-\  ••  . 
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Sees  Williams  v.  Austin  Independent  School  District,  C.A.  No.  A-78-CA-215 
^  (W.D.Tex.  8/26/81) (Clearinghouse  No.  32,421) (even  if  later 
hearing  cured  defects  ±n  earlier  hearing,  student  should 
still  be  allowed  to  present  evidence. that  he  suffered 
actual  damages  as  a  result  of  the  denial  of  due  process* 
in  the  interim  period,  in  addition  to  one  dollar  nominal 
damage^3).    4^    .  ^ 

♦ 

See  also  cases,  in: 

§VIII.B,  "Corporal  Punishment  and  Similar. Abuses;" 

§VI.D,  "T«rt  Actions  (Assault  and  Battery,  l^egli^gence.  Etc.);" 

5VI.E.,  "Contract." 


o 
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B.  ALTERNATIVES 


In  examining  disciplinary  "alternatives,"  certain  distinctions  should  . 
be  kept  in  mind.     Some  alternatives  are  designed  to  be  implemented  once  an- 
act° of  misconduct  occurs  (e.g.,  conferences,  time-out  rooms).     Others,  mainly 
focused  on  changing  the  educational  or  institutional  environment,  are  de- 
signed as  preventive  'measures  which  will  reduce  the  tend^ixcy-rfof.  acts  of  mis- 
conduct to  occur  (e.g.,  curriculum  improvement  or  student  participation  in 
decisionmaking).     Still  others  change  the  rules  of  conduct  tlfemselves,  so  that 
behavior  that  was  'previously  treated  as  disruptive  is  now  permitted  (e.g.; 
dress  rules  or  certain  "movement  of f enseg") . 

A  somewhat  different,  but  related  distinction  is  the  one  between  alter- 
natives that  assume  that  something  is  wrong  and  needs  to  be  .changed  with  the 
individual  student  and  alternatives  that  assume  that  something  is  wrong  and 
needs  changing  within  the  institution.     The  former,  which  tend_  to  fe  far  more 
prevalent,  sometimes  us.e  "behavior  modification"  techniques  whereby  school 
officials  .decide  on  .what  behavior  they  want  to  encourage  or  discourage  and 
then  apply  extrinsic  rewards  and/or  punishments  to  students  to  produce  the  de- 
sired effects.     Th§  latter^^ore  often  emphasize  more  participatory  forms  of 
joint  student-staff  analysis  and  problem-solving.     [One  book  which  focuses' 
•on  this  'distinction  arid  emphasizes  t^ie  latter  is  Alfred  S.  Alschuler, 
School  Discipline;    A  Sooially  Literate- SeluttQtir-(15&e)  (Lhuugh  irot:^^tiair"the " 
book  deals  mainly  with  teacher  training  in  problem-solving  and  gives  much 
less "attention  to  involving  students).] 

The  materials  which  follow  are  designed  to  present  an  overview.  First, 
the  suggestions  by  the  National  Education  Association  provide*,  a  wide  array 
of "mostly  non-punitive  alternatives,  some  of  them  'designed  as  disciplinary 
responses  apd  some  as  preventive  institutional  changes.     (See  also^  the 
remedies:  in  §XIII.A.l.) 

Second,  the  piece  by  Antoine  Garibaldi  describes  the  impetus  for  find- 
ing in-school  alternatives  to  suspensipn  and  provides  a  somewhat  critical 
review  of  tfie  most  common  of  these  alteratives.     (In  particular,  alterna- 
tives for  dealing  with  "discipline  problems"  should  not  become  a  substitute 
for  an  overall  educational  program' and  a  definition  of  institutional  order 
which  engage  all  students  in  responsible  roles. )^ 

finally,  there  is  a  discussion  of  the  possible  legal  bases  for  arguing 
that,  -onc^  a  stud^t  is  excluded  from  his/her  regular  program,  s/he  should 
be  provided  with  ^  suitable  alternative  form  of  education. 

Because  of  the  potential  abuses  of  in-school  suspension  programs,,  M  ' 
'^.5*  prefexable^  w  vlev' siich'^'p  bf'  susp'erisTon 'ratRe^^^  ttian  as 

an  alternative  ,to  suspension  so  that  the  substantive  standards,  procedural 
safeguar(Js,  record-keeping,  ajid  monitoring  appropriate  to  other  suspensions 
are  applied.  .  This  can  be  done  by  defining  suspension  as  exclusion  from  the 
student's  regular  program  and  then  'deciding  what  educational  ^alternative 
should  be  offered  to  the  suspended  student.     (See  §§VIII.E  and  X.D.) 


501 


500 


XIII. B.l. 


1.    ALTERNATIVES  PROPOSED  BY  THE  .NATIONAL  EDUCATION  j^aQCIATION  , 


The  following  recoinmendations  for  short-,  medium-,  and  long-range 
non-punitive  approaches  to  discipline  issues  C^mes  from  the  largest 
teachers V  organization  in  the  United  States.  ' 


2. 
3." 


4. 
5. 

6. 


ALTERNATIVES  RECOMMENDED  BY  THE  NATIONAL  EDUCATION  ASSOCIATION 

t 

Short-Range  Solutions  *  , 

The  first  step  that  must  be  taken  is  thife  elimination  of  the  lAe  of  piuni$hment  as  a  means  of 
maintaining  .discipline.  Then,  the  ideas  below  can  be' tissd  as  temporary  measures,  to  maintain 
discipline  while  longer-range  programs  are  being  put  into  effect.  ^ 
~^^~1.  "^(TuTet  ptaces  t^^^^  retfeQtf) 

Student-teacher  agreement  on  immediate  alternatives 

Teaming  of  adults-teachers,  administrators,  aides,  volunteers  (parents  and  others)"-t6  take 
students  aside  when  they  are  di^up.tive  and  listen  to  them,  t^lk  to  them,  and  counsel 
them  an  periods  of  instability  subside  . 
Similar  services  for  educators  whose  Stamina  is  exhausted 

Social  workers,  psychologists,  and  psychiatrists  to  work  on  a  one-t(5>one  basis  with 
disruptive  students  or  djstraught  teachers 

Provision  of  alter nafe  e^Xperiart^es  for  students  who  are  bored,  turned  off,  or  otherwise 
unreceptive  to  particular  educational  Experiences:  '  ^ 

a.  independ'ent  projects "  ^ 

b.  listening  <and  viewing  experiences  with  technological  learning  devices 

c.  '   library  research 
6.      work-study  experience 

7.  In-service  programs  to  help  teachers  and  other  schoql  staff  learn  a  variety  of  techniques 
for  building  better  interpersonal  relations  between  themselves  and  students  and  among 
students: 

a.      Class  meetings  (Glasser  technic(lie) 
,    b.      Role  playing  *' 

c.  Case  study-what  would  you  do? 

d.  Student-teacher  human  relations  retreats Bnd  outings 

e.  Teacher  (or  other  staff )-student-paFent  conferences 
*•  8r^  Cras^  "discussTdn-^  6?^ 

promises);  of  what  behavior  is  right;  of  what  behavior  achieves  dpsiresd  results;  of  causes 
'  of  a  "bad  day"  for  the  class  - 
9.    pTlVHfigesto  bestow  or  withdraw  ..^  % 

10.  Approval  or  disapproval 

1 1 .  Other  staff  members  to  work  with  a  class  whose  teacher  needs  a  break. 
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*  ^     Intermediate-Range  Solutions 

1 .  Staff-student  jointly  developed  discipline  policy  and  procedures         '   •  ^ 

2.  Staff-student  committee  to  implement  discipline  policy 

3.  Parent  education  programs  in  interpersonal  relations 

4.  Staff  in-service  program  on  interpersonal  relations,  on  understanding  emotions,  and  on 
dealing  with  children  when  they  are  disruptive  ^  " 

5.  Student  human  relations  councils  and  grievance  procedures  ^ 

6.  Training  for  students  and  teachers  in  crisis  intervention 

7.  Training  for  students  ir\  student  advocacy    ^  *  . 

8.  Training  for  teachers  in  dealing  with  fear  of  physical  violence 

9.  Regular  opportunities  for  principals  to  experience  classroom  situations. 

Long-Range  Solutions  in  Schools 

1 .  Full  invcflvement  of  students  in  the  decision-making  process  in  the  school 

2.  Curriculum  content  revision  and  expansion  by  students  and  staff  to  motivate  student 
-interest  '  . 

3.  Teacher  in-service  programs  on  new  teacf^^a  strategics  to  maintain  student  interest 

4.  Alternate  programs  for  students 

5.  Work-study  programs 

6.  Drop-out— drop-back-in  programs 

7.  Alternative  schools  within  the  public  school  system  ^ 

8.  Early  entrance  to  college  *  ^ 

9.  Alternatiyes  to  formal  program  during  last  two  years  of  high  school 

10.  Few  enough  students  per  staff  member  that  staff  can  really,  get  to  know  students 

11.  Adequate  professional  special isU-ps^^^ 

12.  Aides  and*  technicians  to  carry  out  paraprofessional,  cierical,  and  technical.dutTes  so  that 
professional  staff  are  free  to  work  directly  with  students  rriQ^e  of  the  time 

13.  A  wide  variety  of  learning  materials  and  technological  devices 

14.  Full  implementation  of  the  Code  of  Student  Rights 

15.  Full  implementation  of  NEA  Resolution  71-12:  "Student  Involvement"- 

The  National  Education  Association  believes  that  genuine  student  involvement  requires 
'  responsible.student  action  which  is  possible  if  students  are  guaranteed  certain  basic  rights, 
among  which  are  the  following:  the  right  to  free  inquiry  and  expression;  the  right  to  due 
process;  the  right  to  freedom  of  association;  the  right  to  freedom  of  peaceful  assembly 
and  petition;  the  right  to  participate  in  the  governance  of  the  school,  college  and 
uDivershy;  the  right  to  freedom  from  discrimination;  and  the  right  to  equal  educational 

•  opportunity.  ,     '  -  ^ 

Loiig-Range  Solutions  With  Other  Agencies^ 

1.  Staff  help  from  local  and  regional  mental  health  and  human  relations  agencies 

2.  More  consultant  staff  to  work  with  individual  problem  students 

3.  Lon^range  intensive  in-service  programs  to  prepare  all  staff  to  become  counselors^ 

4.  _Ma«tmedia  pje^^^^  P'^^^  °^ 

children  In  contemporary  American  society 

5.  Some  educational  experiences  relocated  in  business,  industry,  and  social  agencies 

6.  Increased   hur^an  reljltions  training   in   preservice  teacher  education   and  specific 
preparation  in  constructive  disciplinary  procedures. 


Reprinted  with  permission  of  the  National  Education  Association,  from  the  Report  of 
the'Task  Force  on  Corporal  Punishment,  pp  27  and  2S.©1972»  Washinjton»  D.C. 
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In-school  Alternatives 
to  Suspension: 

Trendy  Educational  Innovations 


ThU  articl«  U  based 
on  prcscnutiont  de* 
Hv«rcd  by  the  author 
at  the  National  Intii* 
\Mtt  of  Education*! 
confcrcnct  on  In^Scli 
School  AlUrnativaf 
to  Suspcniion  (April/ 
191$)  and  tha  annual 
confcrtncc  of  tha 
National  Aaaodatioii 
of  School  Piycholb- 
fittf  (March,  1979), 
Th«  views  txpreiMd 
are  lolely  ihoat  of 
the  author  and  do 
not  reflect  the 
opinions  or  policias 
of  the  National  lit- 

stilule  of  l£ducation, 

<» 

AntoineM.  Garibaldi, 
Research  Associate,  , 
Kostitcondary  Organi- 
ntton^ird  Miiriie* 
meni  Studies  Team, 
National  Institute  of 
Education. 


Antoine  M.  Garibaldi  ^ 

\ 

\ 

Recently,  Mizell  (1978)  presented  some  of  the  essential  ingredients  for 
designing  and  implementing  in-school  alternatives  to  Suspension.  Unfortu- 
nately, though,  many  researchers  are  not  aware  of  the  widespread  use  of 
these^lternatives  to  out-of-school  suspension*  Practitioners,  on  the  other 
hand,  are  much  more  knowledgeable  about  these  progr^ms;and,  contrary  to 
popular  belief,  in-school  alternatives  to  suspension  are  not  new-some  have 
been  around  for  several  years.  Parents  and  educators  hav^  been  alarmed  by 
the  increased  attention  that  has  been  given  to  apparently  ^xcessive  violence 
and  vandalism  by  students  (Safe  School  Study,  1978),  th^^  reported  un- 
scrupulous use  of  corpotal  punishment  in  schools  (Wise,  1977;  Hyman, 
McDowell  Sl  Raines,  1977),  and  the  arbitrary  use  of  susperisions  and  expul- 
siohs  by  administrators  (Children*$  Defense  Fund,  197S). 

Since  the  Office  for  Civil  Rights  (OCR)  first  systematicaliy  collected  data 
on  suspensions  ind  expulsions  almost  seven  years  ago,  there  have  been  many 
attempts  to  explain  the  data  and  recommend  viable  alternatives  to  putting 
children  out  of  school.  In*school  alternatives  to  suspension,  for  the  most  part, 
have  become  the  remedy  for  many  school  districts.  This  paper  is  based  on  a 
survey  of  these  programs-conductcd  by  thcauthor  during  the  1977*7^  aca*' 
demic  year  while  a  fellow  at  the  National  Institute  of  Education.  Its  purpose 
is.tp  highlight  some  of'the  salient  features  of  the  most-commonly  used  al- 
ternatives to  suspension  and  elaborate  more  specifically  on  the  concerns  of- 
fered earljeif 'by  Mizell.  However,  recognition  of  the  suspension  problem  in 
the  nation's  schools  and  its  effects  on  students  are  necessary  for  under- 
standing why  these  programs  are  being  implemented. 

THE  SUSPENSION  PROBLEM 

Data  collected  by^  the  OCR.during  the  1972-73  school  year,  and  analyzed 
more  closely  by  ttic  Children's  Defense  Fund  (CDF)  in  1975,  point  to  the  ^ 
severity  of  the  suspension  issue.  One  of  the  first  things  that  hits  the  observer  / 
squarely  in  the  eye  when  examining  the  results  of  the  OCR  survey  is  the 
tremendous  impact.that  suspension  has  on  nonwhite  students.  Of  approx- 
imately 24  miflion  students  enrolled  in  the  schools  surveyed,  almost  37,(KX) 
were  tfxpelfed  and  slightly  more  than  930,(X)0  were  suspended  at  least  once 
for  an  average  of  four  days  each.  Nonwhite  students  comprised  only  38  per- 


The  Urlmn  Review 
OI979  Agathon  Press,  inc. 


Vol.  II, No.  2, 1979 
(K)42-0972/79/020097-07$0l.50 

9% 

Reprinted  with  permission. 


504 


5U3 


98  TheVrban  Review 

» 

cent  of  the  total  enrollment  but  accounted  for  43  percent  of  the  expulsions, 
49  percent  of  the  suspensions  (black  students  accounted  for  47  percent)*  and 
more  than  half  of  the  M  million  days  lost  by  suspension  (CDF,  1975).  More- 
over, nonwhite  students  were  suspended  for  an  average  of  4.3  days  per  sus- 
pension, compared  to  the  3.5  days  for  white  students.  The  data  also  show 
other  inequities  in  the  disciplinary  system.'  These  figures  are  certainly  alarm- 
ing, but  it  seems  more  appropriate  to  ask  why  are  so  many  students,  and 
especially  nonwhite  students,  suspended  and  expelled. 

Somewhat  in  response  to  the  OCR  and  CDF  analyses,  the  National  Asso- 
ciation of  Secondary  Schobl  Principals  (NASSP)  in  1975  surveyed  a  portion 
of  its  membership  and  asserted  that  suspensions  were  being  used  by  prin-  , 
cipals  as  a  "sanction  of  last  resort."  Although  all  of  the  school  administrators 
queried  stated  that  they  "held  conferences  with  students  prior  to  suspension 
except  in  the  most  extraordinary  circucpstanccs,"  86  percent  indicated  that  ' 
they  sent  letters  home,  73  percent  said  they  used  some  form  of  student  re- 
ferral System,  46  p<yrccnt  used  detentions,  and  34  percent  said  they  used  in- 
school  suspensions^  ^Ninety-three  percent  also  affirmed  that  students  in  their 
schools  were  given  (he  opportunity  to  appeal  adverse  decisions., Piven  such 
a  thorough  consideration  of  out-of-school  suspensions,  one  must  a«k  whether 
administrators  do  dole  out  suspensions  arbitrarily,  unilaterally,  and  sometimes 
for  nebulous  reasons  more  often  called  "insubordination."^  ^ 

THE  EFFECTS  OF  SUSPENSION 

Suspension  may  serve  the  needs  of  both  students  and  educators  when 
used  properly.  On  the  one  hand,  it  offers  a  vehicle  for  the  teacher  or  adminis- 
rtrator  to  temporarily  dismiss  a  misbehaving  student  from  the  classroom  or 
school  building.  Suspension  provides  students'with  ap  opportunity  to  "cool^ 
'^oTT'lirrorriMil^^^^  the  disriSption  that  they  have  causc^hesc 

dual  goals  are  not  always  remembered,  though,  because  many  students  are 
sent  home  for  problems  that  could  have  pasily  bden  solved  by  the  teacher  at 
school  and  because  many  suspensions  are  for  truancy,  tardiness,  or  cutting 
classes  (CDF,  I'975).  Students  are  often  the  victims  but  do  ttot  always  de- 
serve the  blame;  because  of  their  own  frustrations,  te;jchers  easily  fall  into 
the  trap  of  using  suspensions  as  an^expedient  response 'to  a  problem  that  they 
do  not  want  to  or  are  unable  to  handle. 

In  short,  out-of-school  suspensions  are  most  harmful  to  the  student. 
Suspended  students  lose  credit  for  missed  schoolwork  and  valuable  instruc-, 
tion  time  as  well.  They  are  often  left  unsupervised  For  the  remainder  of  the 
day,  because  a  large  majority  of  parents  today  must  work.  There  is  the 
possibility  that  students  wj^H  loiter  and  be  susceptible  to  engaging  in  mis- 
demeanors  (e.g.,  shoplifting,  disorderly  conduct,  or  minor  acts  of  vandal- 
ism). They  are  also  likely  to  be  castigated  by  thpir  fripnds  and  stigmatized 
by  their  teachers.  In  addition,  schools  may  suffer  the  loss  of  daily  revenues 
if  allocatioiis  are  based  on  average  daily  attendance  formulas. 

THE  UTILITY  OF  IN  SCHOOL  ALTERNATIVES  TO  SUSPENSION  * 

Given  the  preceding  negative  effects,  it  is  likely  that  both  schools  and 
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^  students  can  benefit  tremendously  from  in*s&hool  alternatives  to  syspcnsion.  ' 
These  programs  are  designed  to  keep  students  in  school  for  the  remainder  of 
the  dqy  and  provide  them  with  academic  instruction  commensurate  with 
that  of  their  classmates.  They^also  leccive  the  necessary  counseling  te  help 
them  function  better  in  the  classroom  and  at  school.  No  credit  is  lost  be- 
cause assignments  are  given  by  the  students*  teachers,  and  schools  do  not  have 
to  forfeit  their  <iaily  revenues  if  attendance  is  used  as  the  basis  for  that 
income. 

VARIETIES  OF  IN-SCHOOL  ALTERNATIVES  TO  SUSPENSIONS 

In-school  alternatives  are  not  monolithiC.  There  are  as  many  typcs^f  pro- 
grams as  there  are  schools.  However,  there  does  appear  to  be  a'^tr^nd  i^  that  ^ 
three  common  modeis  are  used  most  frequently.  They  are  (1)  time>out 
rooms,  (2)  in-school  suspension  centers,  and  (3)  counseling/guidance  pro- 
grams.  Catef^orically,  the  models  are  preventive  and  prescriptive  in  orienta- 
tion alid  attempt  to  assist  a  student  academically  and/or  behaviorally  before 
the  pupil  engages  in  mbre  serious  infractions  of  school  policy  that  might 
lead  to  permanent  exclusion  or  a  school  transfer. 

Time-out  rooms  are  designed  to  do  exactly  what  their  labels  suggest. . 
Students  are  sent  to  a  vacant  classroom  or  room  adjacent  to  the  principal's 
office,  where  they  arc^temporarily  left  unattended  until  a  staff  person  in-  .  . 
quires  about  the  reason  for  their  being  sent.  This  person  serves  also  as  a  facil- 
itator between  the  student  and  the  sending  teacher  in  cases  in  which  an  inter- 
personal conflict  has  precipitated  the  referral.  Students  are  usually  referred 
for  one  class  period,  and  no  formal  instruction  takes  pla(;e.  However,  the 
student  jsj[ssigne(L\^^^  4ea_cher,  and  the  time-out  room 

g  monitor  assists  the  pupil  if  there  are  questions  about  the  assigned  work.  In 
most  cases,  referral  back  to  regular  classes  is  determined  by  the  assistant 
principal  after  careful  deliberation  with  the  monitor.  An  alternate  possibil- 
ity is  that  the  monitor  might  help  the  student  to  draft  a'behavioral  contract 
that  commits  the  pupil  to  more  positive  behavior  after  returninji;  to  class. ' 
This  agreement  is  signed  in  the  prcsente  of  the  teacher  and  sometimes  by 
a  parent. 

Although  the  picture  painted  here  is  one  that  is  positive,jthe  fact  is  that 
many  time-out  rooms  leave  much  to  be  desired.  Some  rooms  arc  located  in 
baseipents,  ding^  cellars,  or  remote  areas  of  the  school  building  where  no 
interaction  could  conceivably  occur,  in.such  instances,  a  time-out  room  is^no 
mofp  than  a  detention  center  and  tskes  on  the  characteristics  of  the  corres- 
ponding intervention  used  often  in  clinical^  therapy.  ^ 

In-school  suspension  centers  differ  from,  and  offer  mor^e.cxtensive  services 
than,  time-out  rooms.  Placement  is  for  longer  periods  (on  the  average  three 
days),  formal  instruction  is  fvven,  and  the  sjaff  is  Ij^rger  (usually  comprised 
of  a  counselor*  a  "master  teacher,*'  and  a  social  worker).  The  additional  staff 
in  this  moNdel  is  the  key  fattpr  that  .differcntjatM^^^^ 
types.  If  students  arc  from*  the  same  grade,  the  rhaster  teacher  can  prepare 
daily  lessons  withJhc  help  of  homeroom  teachers  in  each  of  the^studcnts' 


506  • 


jQQ .  The  Urban  RePiew 

"a 

subject  areas.  In  ihe^'case  of  students  from  different  grade  levels,  daily  assign- 
ments are  provided  by  each  instructor  and  monitored  by  the  master-teacher, 
,who  helps  the  students  when  the  academic  material  is  not  understood.  An 
able  teacher  who  is  competent  in  many  subjects  plays  a  pivotal  role  in  this^ 
type  of  program;  students  also  benefit  substantially  from  individualized  at- 
tention. Though  the  counselor's  xpb  is  self-explanatory,  this  person  may  sup- 
plement classroom  activities  bJ^exposinR  students  to  audiovisual  materials  * 
and  games  on  dedsipn  making  and  values  clarification^or  by  planning  Rroup 
guidance  sessions  that  give  the  students  an  opoortunity  to  vent  their  frustra-  ^ 
tions  about jthe  school  or  their  own  academic^rformance.  These  experiences 
may  help  tq  facilitate  a  more. positive  relationship  between  the  sending  teache 
and  the  student  in  trouble.  The  spcial  worker's  role  can  be  aptly  defined  as  a 
liaison  between  t1ic  home  and  the  school.  The  social  worker  formalizes  con- 
tact bctween^  the  parents  of  the  referred  studeni  and  theJeachers  and  admin- 
istrators of  the  school.  Regular  visits  by  the  social  worker  aic  made  to  the 
parents  at^'homc  or  at  work.  This  kind  of  rapport  keeps  students  on  guard, 
even  tliough  they  know  that  the  social  worker  is  not  a  truant  of  i^robation 
officer.  Needless  to  say,  the  staff  of  this  type  of  program  mUst  be  special 
people  who  j^osscss  (1)  high  tolerance  levels,  (2)  unswerving  commitment 
to  the  needs  and  problems  of  student^,  and  (3)  a  certain  saVvy  for  working' 
as  "brokers'\bctween  students  and  school  personnel.  This  is  not  easy,  be- 
cause they  must  take  sohii  risks-some  times  by  suggesting  that  the  teacher, 
rather  than  the  i|udent,  might  need  help.  With  an  average  daily  enrollment 
of  1 5  students,  communication  with  all  levels  of  the  regular  building  staff 
can  be  exhausting.  This  level  of  interaction  is  essential,  because  reassignment 
to  regular  classcs*is  a  shared  decision  made  by  parents,  administrators,  teach- 
ers, and  the  in  school  alternative  staff, 

_^__^„  t>^oTalteiliative^toT  Pro- 

gram. This  supplemental  counseling  concept  differs  from  time-out  rooms  and 
in-school  centers  in  the  sense  that  comparable  facilities  are  not  needed„and 
the  amount  of  time  spent  by  students  is  dependent  upon  the  seriousness  of 
the  infraction  (which  determines  the  length  of  a  daily  or  weekly  counseling 
scssion).The  program  is  based  on  the  readiness  of  the  students  to  see  that 
their  misbehavior  has  interfered  with  the  classroom  instruction  of  their 
peers.  Depending  upon  the  students'  problems  and  the  expertise  of  the 
counselors,  interventions  such  as  nondirective  counseling,  Glasscr's  reality  , 
therapy,  tranuctional  analysis,  values  clarification,  or  ICbhIberg's  moral 
reasoning  model  may  be  used.  Since  only  one  or  two  full-time  persons  are 
used  in  these  programs,  the  services  of  graduate  school  interns  in  psychol- 
ogy, volunteer  paracounsclors,  social  workers  from  the  comm\inity,  and 
sometimes  parents  complement  the  staff.  The  referral  process  in  these  pro- 
grams is  Icssfigid  than  the  other  two  previously  discussed,  and  teachers, 
as  well  as  parents,  may  suggest  the  assignment  of  students. 
-» 

MtSCEttANEOUS*  ALTERNATIVES 

The  three  types  of  progrims  mentioned  above  are  not  the  sole  varieties 
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of  titernativcs  to  suspension  used  in  the  schools  today.  The  ingenuity  of  edu- 
•  citors  has  fostered  the  use  of  ombudspcrsons,  hall  monitors  and  pupil- 
problem  teams,  the  development  of  work-study  programs,  Saturday  and 
evening  schools,  after-school  detention  centers  and  peer  counseling  programs, 
a$  well  as  the  inclusion  of  ^'school  survivarj  courses  into  the  regular  curric- 
ulum. As  Mizell  (1978) has  implied, each.district  must  select  Uie  program 
'  that  is  best  for  their  students'and  within. the  budget  set  by  the  school  board. 
Local  districts  can  implement  one  or  more  of  these  programs  with  existing 
unassigned  stafT  and  with  materials  already  available  to  the  individual  schools. 
Nevertheless,  miny  of  the  alternatives  existing  today  are  supported  totally 
or  parti^y  by  a  myriad  of  federal  entitlements  such  as  the  Emergent^  School 
Assistance  Act  (ESAA),  Vocational  and  Career  Education  Act,  Titles  IV -B 
and  IV-C  of  the  Elenientary  and  Secondary  Education  Act  (ESEA)  that  sup- 
plement co&nselingand  guidance  services,  and  the  Law  Enforcement  Assist- 
ance Administration  (LEAA}.  However,,  as  Mizell  (1978)  has  suggested, 
complete  cooperation  from  the  school  board,  local  administrators,  teachers, 
parents,  and  the  community  is  fundamental  to  the  success  of  the  program's 
development  and  implemjcntatfon. 

DISCUSSION  . 

In-school  alternatives  to  suspension  have  been  accepted  as  viable  responses 
to  precipitous <ates  6f  out-of-school  suspension  in  nonviolent  and  more  mild 
cases  of  misbehavior.  But  the  ideal  programs  cited  above  might  be  the  excep- 
tion rather  than  therrulc  in  many  school  districts.  It  is  no  secret  that  some 
teachers  and  administrators  prefer  not  to  contend  with  the  *Voot  problems*' 
of  student  misbehavior,  but  rather  develop  programs  as  an  immediate  re- 
sponse to  the  offending  behavior.  This  is  not  always  the  answer,  because  the 
problem  might  rest  with  the  teacher's  inability  to  manage  the  class.  Likewise, 
assigning  students  to  a  basement  oi  to  sound-proof  booths,  as  some  schools 
do,  is  neither  a  humane  nor  a  constructive  way  of  helping  them  to  modify 
their  socially  unacceptable  t^havior.  Such  c^xamples  demand  speculation 
about  the  ultimate  effect^^n  students  of  these  programs  and  their  intended 
use  by  the  school.  Mizell  (1978)  has  hinted  at  some  of  these  problems  when 
programs  are  not  developed  with  caution»  but  there  is  a  need  to  spell  out 
some  reservations  more  clearly. 

First  of  all,  in-school  alternatives  to  suspension  are  not  just  another  set 
of  programs  for  the  ^^disadvantaged "-which  usually  implies  the  nonwhite 
^  and  poor  members  of  the  student  body.  The  OCR  and  CDF  surveys  demon- 
strate that  nonwhite,  especially  black,  students  are  suspended  dispropor- 
tionately, for  a  longer  period  of  time,  and  Tor  less  uniform  reasons  than  white 
students.  The  concern  is  whether  these  types  of  programs  are  another  way  of 
pushing  students  out  of  the  regular  classroom.  If  the  referral  process  is  not 
well-deflned,  some  teachers  may  use  the  alternative  program  instead  of 
handling  problems  in  the  classroom.  Though  assignment  may  be  temporary, 
the  cumulative  effects  of  stigma  and  lower  self-esteem,  together  with  a  sub- 
jective view  by  the  student  that  justice  is  not  distributed  equally  might  lead 
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to  (1)  dropping  out  or  eventual  exclusion  i\om  school,  (2)  »  potential  label  as 
juvenile  delinquent,  and  possibly  (3)  anothet  statistic  in  the  already  dismal 
teen-age  unemployment  pool.  The  recent  Massachusetts  Advocacy  Center 
report  (1978)  showing  the  disproportionate  number  of  minority  students 
ilso  being  channeled  into  special  education  programs  provides  supportive 
evidence  for  this  reservation  about  cducatiorial  tracking*  V  . 

Another  directly  related  concern  is  whether  the  prpgrams  are  stujdent-    "~  ^ 
oriented  or  designed  to  serve  the  administrative  needs  of  the  school*  Too 
many  "compensatory'*  programs  posit  that  their  raison  d'etre  is  to  supple- 
ment the  learning  activities  of  the  student,  when  in  fact  the  district  has  its 
own  intentions  of  how  the  money  will  be  spent.  The  enforcement  of  civil 
rights  provisions  by  municipal  courts  and  the  federal  government  has 
frightened  many  educational  agencies,  because  the  excessive  use  of  some 
measures  (such  as  suspension)  jeopardizes  their  eligibility  for  other  federal  c 
funds*  This  is  extremely  important  to  the  present  discussion  because  many 
programs  have  the  manifest  and  latent  functions  of  reducing  out-of-school 
suspension,  despite  the  fact  that  students  might  be  losing  academic^redit  or 
instruction  time*  It  is  unclear  h6w  administrators  opcrationalize  this  goal, 
because  referrals  to  some  alt^rrfative  programs  count  as  a  formal  suspension 
whereas  some  consider  the  referral  merely  as  an  alternative  to  temporary  exr* 
elusion  from  school* 

The  restrictions  placed  on  students  in  in-school  suspension  centers  may  ^    -  % 

also  be  prescriptive  rather  than  punitive*  If  students  eat  lunch  on  a  differ-  ' 
ent  schedule  from  their  peers  or  are  prohibited  from  participatingjn  extra- 
curricular activities,  they  should  understand  whether  tlhis  is  considered  a 
punishment*  Some  positive  reasons  can  be  given,  but  staff  should  realize  , 
that  fear  and  punishment  jilone  will  not  bring  about  behavioral  change* 
Honesty  with  the  students  will  engender  a  more  favorable  relationship  in 
the  program*  Moreover,  any  similarity  to  a  "prison"  atmosphere  should  be 
avoided  because,  somd^students  interpret  being  escorted  lo  the  lavatories,  ^  ' 

which  is  done:>in  some  programs,  as  being  tantamount  to  solitary  confine- 
meat*  # 

Another  concern  focuses  on  due  process*  Whether  the  student  is  formally  . 
suspended  or  assigned  to  the  in-school  alternative,  parents  should  be  noti* 
fied  immediately*  Many  advocates  for  student  rights  are  fearful  that  the^e 
programs  might  be  a  mechanism  for  circumventing  the  usual  process  of  a  fair 
•  and  impartial  hearing.  They  are  skeptical  about  short-term  assignments  of  ^ 
three  days  or  less,  because  such  a  temporary  placement  may  not  require, 
adherence  to  due-process  proce(iures*  Administrators,  therefore,  shbuld 
exercise  their  rights  not  only  with  decisiveness  but  also  with  concern  for 
parental  responsibility*      ^  'f" 

Finally,  in-school  alternatives  should  not  be  seen  as  the  answer  to  all 
classroom  or  discipline  problems*  Suspensions  will  be  necessary  sometimes, 
but  the  student  should  not  always  have  to  carry  the  burden.  Many  teachers 
needheip  with^  managing  tlieir  classrooms,  and  they  should  seek  out  sup-  ^ 
port  slaff  such  as  school  psychologists,  counselors^  and  eveif^heir  fellow 
teachers.  In*l5crvice  sessions  on  classroom  management  should  be  provided 
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r^ularly  for  teachers.  It  is  also  important  for  students  in  their  devdop- 
mental  stages  to  see  that  justice  is  doled  out  firmly  and  equitably.  Double 
standards  neither  help  sttidents  nor  make  students  feel  special.  Thus,  teach* 
ers  should  be  sure  that  suspensions  are  not  being  administered  discriminantly 
on  the  basis  of  students*  social  status,  race,  or  academic  aptitude.  Consis* 
tency  always  sAould  be  the^'rule. 
•«» 

NOTES 

1 .  Tt)e  Children's  DeYcnsc  fund  also  points  out  that  black  students  were  suspended  at 
twice  the  rates  6r  whites\)verall,  that  bhick  students  at  the  secondary  and  ele- 
mentary level  were  suspended  three  times  as  often  as  whites  (12.8%  vs.  4.1%  at  the 
secondary  level,  and  1.5%  vs.  .5%  at  the  elementary  level),  and  that  black  students 
were  multiply* suspended  ^.c.,  three  times  or  more)  at  a  rate  of  42%  compared  to 

"27?^  for  whittf'studcnts. 

2.  ''Insubordination**  is  a  discretionary  category  generally  used  by  teachers  to  refer  stu- 
dents for  suspension.  Refusal  to  do  homework  or  classwork,  verbal  assaults  on 
teachers  by  students,  and  other  types  of  misbehavior  usually  fall  within  this  category, 

3.  Most  d^lhe  extant  literature  on  in-schuol  alternatives  to  suspension  provide  de- 
"^scriptive  information  on  individual  programs  (see  Suspensions  and  Expulsions:  Cur' 
rent  Trends^  School  Policies  and  Ptograms,  National  School  Public  Relations  Asso- 
ciation, Arlington,  Virginia,  1976;  and  the  National  Association  of  Secondary 
Sch6ol  Ptihcipals*A^/4SS/*au/te/i>i.  January  1977). 
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3.     RIGHT  TO  EDUCATION  FOR  EXCLUDED  STUDENTS 


"6.5    When  a  student  is  suspended  from  regular  school  attendance  for  any 
period  of  time,  the  school  authorities,  should  provide  the  student  with  equiva- 
lent education  during  the  period  of  the  suspension. 

" [Comment ]  A  student's  right  to  education,  as  described  in  the  commentary 
to  Standards  6.3-6.4  as  a  basis  for  limitations  on  excluding  students  from  schoql, 
also  forms  the  b^sis  of  this  standard's  requirement  that  school  authorities  pro- 
vide alternate  forms  of  education  in  the  rare  instances  when  a  student  is  sus- 
pended from  regular  school  attendance.    A  school  system's  obligation  should  not 
be,  viewed  as  discharged  by  exclusion  of  a  student  even  in  the  case  where  some 
exclusion  is  necegsary. 

"This  would  appear  to  require  a  change  from  current  practices  in  some  school 
districts.    The  Dii^^ell  Legal  Rights  Foundation,  'Report  on  School  Suspensions 
in  New  Haven,'  reported  that  of  the  suspended  students  it  interviewed,  48  percent* 
stayed  home  and  played  during  their  suspensions,  28  percent  stayed  home  and 
studied,  and  6  percent  stayed  home  and  worked." 

Institute  of  Judicial  Administration/American  Bar 
Association  Juvenile  Justice  Standards  Project,  . 
Standards  Relating  to  Schools  and ^Education,  .136-  ^ 
37  (Tentative  Draft,  1977). 

In  Hills  V.  Board  of  Education,  348  F.Supp".  866  (D.D.C.  1972) ,  the  court 
issued  due  process  procedures  which  the  district  was  required  to  use  for  all 
suspensions,  transfers,  and  other  exclusions  from  the  regular  program  for  more 
than  two  days.     The  court  included  requirements  that  any  student  so  excluded 
must  be  provided  with  adequate  and  appropriate  *alternative  edification,  including 
students  excluded  on  an  emergency^ basis  pending  hearings  (882,  883).  Further, 
the  school  system  "shall  bear  the  burden  of  proof  as^tth-^^^.   .  the  alternative 
educational  opportunity  to  be  provided  during  any  suspension"  t;882)  .     The  casa 
was  decided  on  equal  protection  and  due  process  grounds,  but  the  court  did  not 
specifically  discuss  its  holding  on  this  poiht. 

See  also  Chicago  Board  of  Education  v.  Terrile,  361  N.E.2d  778,  781-82  • 
(Ill.App.  1977),  where  the  court  held  that  a  student  who  was  found  guilty  of 
habitual  'truancy  was  denied  substantive  due  process  when  the  school  board 
committed  her  to  a  parental  "school  without  showing  that  such  commitment  was 
"the  least  restrictive  -viable  alternative."    The  school  board  was  required  to 
show  that:  "(1)  its  existing  less  restrictive  alternatives  are 'not  suitable  to 
meet  the  particular  needs  of  the  habitual  truant,  and  (2)  confinement  in  a 
parental  school  is  a  suitable  means  to  meet  those  needs." 

The  ability  to  "argue  that  the  excluded  student  is  entitled  to  alternative 
education  will  be  enhanced  by  the  ability  to  claim  that  education  is  a  "funda- 
mental interest  under  the  particular  state's  constitution.     See  §VI.C,  "Equal 
Protection."    Cf.  Facyna  v.  Board  of  Education,  204  N.W.2d«671,  674  (Wis.  1973) 
(overturning .denial  of  admission  to  kindergarten):     "Education  is  for  all  chil- 
dren and  if  a  child  is  excluded  because  of  immaturity  or  other  reasons,  his 
educational  needs  must  be  otherwise  provided  for  by  the  state." 
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Some  states  now  have  statutes  which  specifically  require  that 
students  excluded  from  their  regular  programs  be  provided  with  the 
opportunity  for  alternative  education  of  some  form.     See,  for  example. 
New  York  Education  Law  §3214.     In  Turner  v.  Kowalski,  374  N.Y.S.2d  133 
(N.Y.Sup.Ct. ,  App.Div.,  1975) ,  a  student  suspended  for  five  days  who 
was  provided  with  sufficient  assignments  to  cover  the  suspension  period 
claimed  that  the  scncjol  was  required  to  provide  tutoring  during  the 
suspension  period  under  the  state  law.     The  court  found  for  the  student, 
rejecting  the  claim  that  the  law  only  required  alternative  instruction 
for  exclusions  of  more  than  five  days.    Compare  Abremski  v.  Southeastern 
'  School  District  Board  of  Directors,  421  A. 2d  485,  488  (Pa. Comm. Ct.  1980) 
(home  study  program  with  weekly  in-school  counseling  during  forty-day 
expulsion  sufficient  under  Pennsylvania  law) . 

One  group  of  students  more  clearly  entitled  to  alternative 
appropriate  education  when  excluded  from r their  current  programs  is  . 
students  who  have  .been  classified^ as  handicapped  (or  who  have  special 
education  evaluations  or  appeals  pending)  under  the  Education  for 
All  Handicapped  Children  Act  (20  U.S.C.  §1401  et  seq.)  —  assuming  that 
the  exclusion  is  permitted  in  the  first  place  under  the  stringent 
standards  of  that  act.     See  §111. C,  "Disc;lpline  of  Handicapped  Students." 

Further,  it  may  be  possible  to  argue  that  other  students,  who  have 
never  been  evaluated  or  classified  as  handicapped,  are  nevertheless 
entitled  to  the  protection  of  federal  laws,   on  the  theory  jthat  the 
school,  in  expelling  the  student,  is  treating  him/her  as  if  s/he  had 
^         an  impairment  (e.g':  ,  an  emotional  disorder)  ,  thereby  triggering  the 

protection  of  Section  504  of 'the  Rehabilitation  Act  (29  U.S.C.  §794). 
Again,  see  §111. C. 

.    Under  some  state  handicapped  laws,  the  definition  of  special  needs 
includes  categories  such  as  "behavior  disorder,"  social  maladjustment," 
or  "emotional  disturbance."    There  again,'  the  law  may  entitle  some  students 
facing  disciplinary  proceedings  to  appropriate  education  rathet  than 
exclusion,  although  the  dangers  of  labeling  a  sfudent  should  be  carefully 
assessed  before  such  a  path  is  chosen.     See  §111. C.  ^ 

'■  ;       '      •         '  •  • 

Where  schools  do  provide  alternative  education  for  students  excluded, 
from    their  regular  programs,  it  is  important  to  maintain  a  critical 
perspective  toward  those  programs  which  unnecessarily  isolate  or  regiment 
the  student  or  which  rest  upon  theories  of  "pupil  management"  which 
attempt  to  manipulate  the  student  into  certain  attitudes  or  behaviors.  ^ 
For  substantive  challenges  to  such  programs,  see  §VIII.D,  "Disciplinary 
Transfer,"  and  §VIII.E,  "In-School  Suspension."    See  also  XIII. Bi2  above 
for  descriptive  material  on  the  trend  toward  in-school  suspension  programs. 

For  more  eiiSteni^ive  discussion  of  legal  theories  an'd.  other  issues, 
see  Merle  McCJ-ung,  "The  Problem  of  the  Due  Process  Exclusion:  ^Do  Schools 
'    Have^a  Continuing  Obligation  to  Educate  Children  with  Behavior  Problems?," 
I       ^     3  Journal  of  Law  and  Education  491  (1974);  and  McClung,  "Alternatives 
to  Disciplinary  Exclusion  from.Schobl,"  20  Ineqtialitv.in  Education  58 
(1975).     See  also  §VIII.A,^  "Exclusion  (Suspension,  Expulsion,  Etc.). 
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OFFICEffOR  CIVIL.  RIGHTS-^ 


A  written  complaint  may  be*  filed  with  the  appropriate  regional  office 
of  the  Office  for  Civil  Rights  in  the  federal  Department  of  Education  (OCR) 
to  the  effect  that  a  recipient  of  federal  funds  is  violating: 

(1)  Tittle  VI  of  the  1964  Civil,  Rights  Act,    42  U.S.C.  §2000d, 
which  prohibits  discrimination  on  the  basis  of  race  or 
national  6rigin  (see  §111 .A,  "Race  and  National  Origin 
Discrimination") ; 

4 

*  % 

(2)  Title  IX  of  thp  Education  Amendments  of  1972,  20  U.S.C. 
§1681,  which  prohibits  discrimination  on  the  basis  of  sex 
(see  §111. B,  "Sex  Discrimination:) ; 

(3)  Section  504  of  the  Rehabilitation  Act  of  1973,  29  U.S.C. 
§794,  which  protects  the  rights  of  students  who  are  handi- 

,  capped,  have  records  of  being  handicapped,  or  are  regarded 

as  being  handicapped  (see  §III.C,  "Discipline  of  Handicapped 
.  Students") . 

A  complaint  should  (a)  identify  the  person  complaining  by  name  and 
address;  (b)  generally  identify  or  j^escribe  those  injured  by  the  alleged 
discrimination;  and  (c)  identify  the  institution  or  individual  alleged 
to  .have  discriminated  and  the  alleged  discrimination  in  sufficient  detail 
to  inform  OCR  what  occurred  and  when  it  occurred. ^ 

\ 


■'"Adapted  from  Center  for  Law  and  Education,  Minimum  Competency 
Testing:    A  Manual  for  Legal  Services  Programs,  60  (1979). 

■•  .  ,  ^ 

^OCR  may  also  initiate  an  investigation  of  a  recipient  of*  federal 
funds  on  its  own,  for  example,  on  the  basis  of  statistical  reports .  This 
is  called  a  compliance  review.     See  34  C.F.R.  Part  100,  §100. 7(a). 
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The  filing,  of  administrative  complaints  with  OCR  has  not  been  problem 
free.    OCR's  efforts  have  often  been  delayed  and  inadequate. 3    Another  ' 
problem  is  the  relief  authorized  by  Title  VI.     OCR  does  not  have  a  statu^- 
tory  basis  for  securing  an  order  that  an  institution  or  agency  provide 
relief  to  some  individuals.     Instead  the  ultimate  relief  which  may  be 
secured  after  notice,  investigation,  negotia^tion  and  hearing  is  termination 
of  an  institution's  federal  financial  assistance.     OCR  may  al^o  proceed 
"by.  any  other  ifteans  authorized  by  law  which  includes  referral  of 

matters  to  the  Department  of  Justice.     See  42  U.S.C.  §2000d-l  and  34  C.F.R. 
Part  100,  §100.6711.    Relief  for  an  individual(s)  will  occur  in  some  in- 
stances by  agreement  between  the  institution  and  OCR,  or  more  generally, 
by  voluntary  action  due  to  OCR  interest.    Because  fund  termination^  when 
it  actually  occurs,  can  work  to  the  detriment  of  minority  and  poor  people 
who  benefit  from  federal  programs,  there  has  been  a  general  reluctance  to  ^ 
seek  it.     This  fact,  and  the  enforcement  problems  mentioned  above,  have, 
no  doubt,  substantially  undermined  the  overall  impact  of  these  c;Lvil 
rights  laws.        ^  * 

Nevertheless,  there  are  two  circumstances  which  will  sometimes  lead  to 
a  decision  to  file  a  complaint.     First,  the  resources  needed  to  move 
forward  in- another  way  (e.g. ,  private  litigation)  roxght  be  unavailable. 
Second^  one  Mght  find  that  in  a  particular  OCR  region,  duetto  the  strength 
of  particular  personnel,  filing  of  an  OCR  Complaint  .makes  setise.    In  these 
instances,  this  effort  might  J,ead  to  prompt  pressure  on  an  agency,  or  a 
thorough  public  memorandum  of  findings,  which  would  be  helpful  securing 
elimination  of  discrimination.       .  . 
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^^HEW  has  been  held  to  have  defaulted  in  its  Title  VI  enforcement 
responsibilities  and  remedial  orders  entered.     See,  e.g.,  Adams  v. 
Richardson, -480  F.2d  1159  (D.C.Olr.,  1973),  391  F.Supp.  269  (D.D.C.  1975), 
430  F.Supp.  118  (1977)   (southern  desegregation);  Brown  v.  Weinberger  417 
F.Supp.  1215  (D.D.C,  1976)   (northern  desegretation) .     In  December  1977, 
a  consent  decree  establishing  overall  enforcement  standards  was  entered. 
See  Adams  v.  Calif ano,  C.A..  No.  3095,  D.D.C. ,  Order,  ,12/29/77.    A  study 
of  HEW's  fulfillment  of  parallel  responsibilities'  concerning  sex  dis- 
crimination under  Title  IX  concluded:     "By  all  evidence  we  could  find, 
HEW  had  failed  to  fulfill  its  responsibility  to  enforce  the  law."  See, 
project  on  Equal  Education  Rights,  NOW  Legal  Defense  and  Education  Fund, 
Stalled  at  the  Start  -  Government  Action  on  Sex  Bias  in  the  Schools, 
1977-78,  p.  5.     In  1976,  the  Adams  litigation  was  expanded  to  include 
the  Title  IX  issues,  originally  brought  as  Women's  Equity  Action  LeaRue, 
V.  Mathews  - 'C. A.  No.  >7 4-1720.    Adams  v.,  Mathews,  536  F.2d  417  (D.C.Cir. 
1976).     The  jitle  IX  issues  were  addressed  in  the  1977  comprehensive 
decree.    Ongoing  problems,  hearings,  and  negotiations  in  Adams  continue. 

(In  the\rea  of  school  discipline,  OCR  has  never  issued  a  policy 
statement  setting  standards  for  determining  discrimination  in  discipline, 
despite  the  repeated  statements  of  OCR  officials  of  the  need  for  it. 
The  Center  for  Law  and  Eddcation  has  copies  of  the  proposed  discriminatfon- 
in-discipjline .policy  which  the  National  Coalition  of  Advocates  for  Students 
submitted  to  OCR  in  197.8.)  '        C:  i 
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Addresses* of  Regional  Offices  of  Office  for  Civil  Rights, 
Department  of  Education  ^ 


REGION  I:     Connecticut,  Maine, 

Massachusetts,  New  Hampshire,  Rhode 

ti&land,  Vermont 

Office  for  Civil  Rights 

Department  of  Education 

140  Federal  Street,  14th  Floor 

Boston,  Mass.  02110 

(617)  223-44tf5 

REGION  II;     New  Jersey,  New  .York, 
Puerto  Rieo,  Virgin  Islands  ' 
Office  for  Civil  Rights 
Department  of  Education 
26  Federal  Plaza 

New  York,  N.  Y.  10007  p 
(212)  264-4633  ^ 

REGION  III:    Delaware,  Maryland, 

Pennsylvania,  Virginia,  Washington, 

D.C.,  West  Virginia 

Office  for  Civil  Rights      ^  - 

Department  of  Education 

3535  Market  St.,  P.O.  Box  13716 

Philadelphia,  Pa.  19101 

(215)  596-6771 

REGION  IV;    Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee 
Office  for  Civil  Rights 
Department  of  Education 
101  Marietta  Street,  27th  Floor 
Atlanta, ,Ga.  30323 


REGION  VI;    Arkansas,  Louisiaryg, 

New , Mexico ,  Oklahoma ,  Texas 

Office  for  Civil  Rights* 

Department  of  Education 

1200  Main  Tower  Buildings  19th  Floor 

Dallas,  Texas  75202 

1(214)  767-3951 


Iowa,  Kansas,  Missouri, 


(404) 


221-2954 


REGION  V;     Illinois,  Minnesota, 

Wisconsin,  Michigan,  Ohio,  Indiana 

Office  for  Civil  Rights, 

Department  of  Education 

300  South  Wacker  Dr.,  8th  Floor 

Chicago,  111.  60606 

(312)  353-2520 


REGION  VII; 
Nebraska 

Office  for  Civil  Rights 
Department  of  Education 
U50  Grand  Ave.,  7th  Floor 
Kansas  City,  Mo.  64106 
(816)  374-2474 

REGION  VIII:     Coloradfa,  Montana,  North 

Dakota,  South  Dakota,  Utah,  Wyoming 

Office  for  Civil  Rights, 

Department  of  Education 

1961  Stout  Street 

Denver,  Co.  80294 

(303)  837-2025 


REGION  IX:    Arizona,  California, 

Hawaii,  Nevada,  Guam,  Pacific  Islands, 

American  Samoa 

Office  for  Civil  Rights 

Department  of  Education 

1275  Market  Street 

San  Francisco,  Ca.  94103 

(415)  ^556-9894 

region' X:    Alaska,  Idaho,  Oregon,/^ 
Washington 

Office  for  Civil  Rights  \ 
Department  of  Education 
1321  Second  Avenue 
M/S  508 

Seattle,  Washington  98101 
(206)  442-0473     ,  '  « 
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D.    WORKING  WITH  STUDENTS:     TIPS  FOR  LEGAL  SERVICES  ADVOCATES 


by  Fran  Smith  ,  ° 

■  \ 

Why  develop  an  effective  student  voice  in  addressing^  discipline  problems? 


Across  the  country,  abuses  in  discipline  exist.    Abuses' iif  discipline 
will  never  be  eliminated  until  students  are  fully  informed  of  their  rights 
and  take  an  active  role  in  monitoring  their  school  district's  implementa- 
tion of  those  rights. 

School  rules  and  discipline  are  of  great  interest  to  students.  This 
could  be  the  focus  for  developing  active  studeitt  roles  in  other  school 
issues.     Involving  students  in  all  aspects  of  school  decision-making  will 
greatly  benefit  their  education  and  the  entire  school  community.  If 
students  are  involved  in  theywriting  of  rules,  they  will  understand  why  the 
rules' are  there  and  tak^  ownership  of  them  and  be  more  apt  to  live  by.  them. 
Relying  on  the  internal  school  hierarchy  to  implement  student  rights  and 
fair  and  equitable  ^discipline  practices  is  not  enough  —  the  schoo3  hier- 
archy wants  to  keep  control  and  feels  threatened  by  empowered  students 
Because  students  are  in  the  schools,  they  are  in  an  excellent  position 
to  monitor  their  administration's  policies.    Assisting  students  and  provid- 
ing them  with  training  and  ideas  on  monitoring  can"  help  eliminate  abuses  in 
discipline.  , 

Don't  expect  the  problems  to  be  solved  by  negotiating,  a  change  in  the 
schools  or  winning  a  court  battle.    Whether  the  soluti5n  is  a  new 
discipline  procedure  or  the  establishment  of  biracial  councils,  the  change 
won't  be  very  meaningful  unless  you  have  been  working  with  students  !ill 
along  so  that,  when  the  school  finally  provides  'an  opening  for  change, 
the  students  are  invested  in  making  it  happen. 

Why  are  outsicte  advocates  in  a  position  to  work  with  students  on  changing 
the  systeirt?  ^       ,  - 

  ,  ^ 

.  Many  adults  within  the  schoql  system  feel  they  cannot  challenge  their 
*  supervisoi^  because  of  the  risks  involved.     If  you  are  not  employed  by  the 
school  9^'stem,  ^ou  do  not  run  the.  «isk  of  losing  your  job.    Yoj  are  not 
aspirings  to  climb  the  bureacratic  hierarchy,  therefore  you  will  not  have  to 
be  concerned  about  your  interests  first  when  it  comes  time  to.  speak  out. 
In  addition,  yout  agency's  reputation  may  protect  active  students  from 
retaliation  by  the  school. 

What  are  some  .of  the  difficulties  of  organizing  students? 

Students  Seel  powerless  because  they  are  at  the  bottom  of  the  hier- 
archy.   Their  feeling  powerless  is  const^antly  reinforced  by  the  poor 
structure  that  operates  in  schools.    They  are  rarely  asked  to  be  involved^ 
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in  mak:|.ng  decisions,  and  people  are  always  telling  them  what  to  do.  Even 
when  there  are  opportunities  to  make  decisions,  students  don't  recognize 
their  own  DotentiaJ.  to  be  powerful.     Student  Courrcil  and  other  student 
grpups  exist,  but  mechanisms  for  real  student  involvement  and  empowerment 
are  not, there.    Apathy  stems  from  feeling  powerless,  ineffective,  and 
unimportant. 

Students  are  fragmented.    There  is  llbtle  unity  among  them  on  a  large 
scale.     There  are  no  , provisions  for  working  together  for  common  goals. 
The  schools  train  students  to  fhink  about  their  individual  interests, 
•narrowly  defined.     Students  are  not  trained  to- think  about  common  interests 
or  needs.    The-^ompetitive  nature  of  schooling  reinforces  this  Individual 
outlook.    ^For  example,  if  one  student  wants    to  take  a  computer  science 
course  and  s/he  is  rejected,  the  student  would  probably  be  b\imped  out  and 
try  to"  get  on  a  waiting  list,  instead  of  seeing  how  many  other  students 
also  wanted  that  course  and  organizing  to  get  another  one  offered. 

"    '     Of terT'students,  especially  those  who  have  never  been  Involved  in  any 
student  otganization,  lack  confidence.     They  feel  tjiey  cannot  make  any 
meaningful  contributions  to  the  school  community  or  to  other  students 
because  they  are  not  expefts.  »^This  feeling  is  constantly  reinforced 
through  their  interaction's  with  professional  educators  who  often  times 
treaty  them  as  .if  they  know-nothing.     o  .    '  " 

Students  have  ideas  about  leaders\that  often  prevent  them  from  becom- 
ing involved.     They  think  leaders  are  born,  not ''made.     They  believe  only 
very  special^  people  can  become  leaders  and  that  they  themselves  don't 
possess  that  ability.     This  feeling  prevents  the  shy  student  from  becoming 
involved.  . 

Anotheif  problem  you  will  encounter  is  that  students  have  demands  on 
their  time:    jobs  after  school,  family  obligations  and  other  major  respon- 
sibilities.    Seeking  money  to  pay  student  advocates  might  enable  more  class 
diversity.  f 

What  are  the  challenges  of  being  an  advocate?      •  .  ti 

It's  important  to  explain  t^  students  shat  you  are  all  about  and  what 
role  you  will  have  in  working  with  them.     Good  advocates  must  be  useful  and 
support i-ve.     To  achieve  this,  keep  the  following  in  mind: 

0 

1.  Assist  students  in  developing  their  strengths  and 
dealing  with  their  weaknesses.  n 

2.  Provide  information  and  technical  assistance  about 
the  issues  they  are  interested  in. 

■        .    •  i  • 

3.  '   Help  them  set  their  goals  and  strategies. 

\:    identify  and  refer  them  to  helpful  people  and  agencies. 


<J  517 

ERIC  .      ,    ■  5-16  "  N 


XIII. D 


A4vocates  can  provide  a  broad  perspective  on  what  *real  goals  are  beyond 
just  doing  immediate  activities.    For  instance,  they  caxi  assist  students  in 
analyzing  the  situation  scr  students  will  have  a  better  understanding  of 
how  to  deal  With  the  issues.    This         be  done  by  helping  them:  . 

^.    define  the. problems; 

2 .  choose  a  gokl ;  -  • 

3.  match  the  goal  with  the  strategies.  ^  ^ 

Schools  do  not  train  students  to  think  that  way  or.  to  take  their  own 
ideas  seriously.    When  problems  do  get  discussed  in  classes^  it's  often 
only  on  a  superficial  level,  moving  quickly  to  another  topic,  without  a 
solution.    Sometimes  activities  are  discussed  put^^ry  rarely  is  there  a' 
connection  made  to*  the  initial  problems^  raised,  nor  is  there  follow-up  or 
analysis  to  see  if  t^tk  activities 'have  affected  .the  initial  problems. 

Let's  take  an  example.     Students  are  upset  about  the^  replacement  of 
^their  acting  principal.    They  are  angry  and  have  a  sit  in.    They  want  to 
let  the  administration  know  they're  angry,  but  *t  the  same  time  some  want 
to  find  out  how  a  new  principal  is  chosen  and  whether  students  hatd  a.  say 
in  it.    An  advocate  can  help  find  those  answers.    But  beyond  that  you  can 
provide  an  analysis  of  how  their  immediate  problem  fits  into  a  larger  issue 
and  can* be  a  strategy  towards  some  long-range  goals. 

* Advocates  should  try  to  enhance  students'  political  education. 
This  can  be  done  by  pointing  out  how  change  occurs,  drawing  on  past  - 
stiruggles  people  in  America  have  ^ waged  —  for  example,  anti-war  movements, 
blacl^  liberation, 'or  school  desegregation. 

As  students  begin  to  challenge  the  power  structure,  they  will  encounter 
many  obstacles  and  attitudes  from  the- administration.    You  may  want  to 
raise  questions  about  those  obstacles.'    For  example:    Why  do  the  schools 
operate  the  w^iy  they  do?    Are  all  students  receiving  quality  education?  Are 
students^  involved  in  decisions?    Do  they  have  any  power?    Aren't  they  the 
consumers  of  education  and  shouldn't  the  school  committee  be  accountable  . 
to  students  and  parents?    Can  organized  students  be  powerful  and  impact 
the  system?    In  an  age  where  everything  happens  so  quickly  it's  important 
to  point  out  that  social  change  doesn't  occu?  overnight,  nor  h^s  technology 
been  able  to  advance  it!  * 

'  .    Advocates  have  usually  developed  some  organizing  or  leadership  skills. 
Do  not  do  for  students  what  they  can  learn  to  do  for  themselves,  for 
example,  producing  a  leaflet,  making  phone  calls,  .and  setting  up  interviews. 
Provide  them  with  the  skills  that  are  nedessary  to  do  these  tasks. 
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Sharing  responsibilites  and  tasks  is  important,  because  otherwise 
members  of  the  group  will  f^el  they  are -not  needed^    Also,,  having  15  people* 
wha  know  how  to  write  a  petition  Is  better  than  having  only  K5ne  ♦perst)n  know. 
It  is  important  for  students  to  learn  skills.    Usually  the  most  articulate 
student  is  chosen  to  represent  the  group.    It  Is  Important  that  all* members 
of  the  group  le^n  good  speaking  skills.    Relying,  on  one  mfember  does  not 
promote  the  group's  growth.    Help  student  leaders  train  their  own  memberr^ 
ship  to  be  leaders.    Never  speak  on  behalf  of  students.    Assist  them  In 
developing  their  own  voices.  * 

Don't  fall  prey  to  unconscious  sabotage.    Because  adults' are  older  and 
most  times  in  a  position  of  controlling  young  people,  it's  hard  for  advo- 
cates not  to  do  the  same.    Some  ways  to  avoid  this -are;  o 

1.  Let  the  students  do  their  own  tasks. 

2r  Avoid  using  your  own  hidden  agenda, 

3.  Be  a  facilitator,  not  the  leader, 

4.  Don't  hide  who  you  are  or  what  you  at and  for. 

Often  times  when  adults,  eapecially  from  outside  the  system,  are 
working  with* student  organizers  the  school  department  will  criticize  your 
role.    They  may  at  times  accuse  you  of  being  an  outside  agitator  and 
putting  the  students  up  to  It,    They  may  also  try  to     dis<:i;edlt  th<S  ^ 
iStudent.'s  accomplishments. 

A  good  example  of  the  schooj.  committee  attempting  to  discredit 
students'  work  occurred  during  a  school  committee  meeting  In  Boston. 
Students  were 'reading  their  position  on  a  proposed  discipline  code.  ^ 
They  had  gotten  a  number  of  advocacy  groups  to  endorse  it. ^  One  school 
committee  member  asked  if  one  of  the  ^advocacy  groupsThad  written  the 
students'  prepared  statement.     This  question  insulted  the  students'  hard  ^ 
work.    Be  prepared  -tQ^eal  with  those  attitudes  and  prepare  the  students 
for  them..  /"^ 

How  do  advocates  hook  up  with  students?  »  '  ' 

WhenjBver  students  ate^  unhappy,  upset  or  angry  about  a  policy  or  issueS 
you  cat}  use  this  time  to  make  contact  with  them.     Students  will  react  to 
severe  situations  concerning  racist  violence  or  an  unexpected  change  in  , 
policy  or  staff.    An  advocate  can  be  really  helpful  at  that  time. 
Students  will  need  some  assistance  in  figuring  out  goals  and  .strategies. 

Check  out  existing  student  groups  and  see  what  their  iss/ues  are. 
Bring  together  students  from  different  in-school  groups.    Unite  as  an 
independent  organization  to  provide  more  autonomy.     This  may  be  especially 
important  if  the -administration  tries  to  control  existing  student  gfoups. 
Parents  are  another  way  to  hook  up  with  students.    Parents  and  students  . 
working  together  can  be  more  powerful.    At  the  same  time,  students  need 
time  to  get:*  together  amongst  themselves. 


Checlc  out  coinmimity  and  church  organizations  that  have  contact  with 
students.  ^  '  ' 

Another  way  to  hook  up  with  students  is  to  find  progressive  adults 
in  the  schools  who  work  with  students,  but  keep  in  mind  that  adults  within 
the  system  aren't  always  able  to  serve  the  students'  best  interests. 


It's  important  to  always  process  what's  happening  to  students  while 
they  are  organizing.     Remember  to  relate  their  happenings  to  the  larger 
perspectives  on  change  and  struggle.    Help  them  analyze  where  the- school 
system  is  coming  from,  constantly  asking  questions. 


Fran  Smith^has  been  actively  working  with  high  school  students  around 
student  rights, ''^special  education  and  other  issues  throughout  her  high 
.scl]LOol  and  college  Career. 

•V         •      ^-  .  ■  \ 
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XIV.     THE  LEGAL  RIGHTS  OF  STUDENTS  IK  PRIVATE  SCHOOLS 

The  discussion  of  case  law  in  this  book's  coimuentary  is  directly 
applicable  to  students  in  public  schools.    This  is  so  because  most  of 
that  case  law  revolves  around  the  Fourteenth  Amendment  to  the  United 
States  Constitution,  together  with  the  other  amendments  in  the  Bill  of 
Rights.    On  their  face,  these  amendments  protect  citizens  (including 
students)  against  action  bj^  the  state  which  deprives  them  of  due  pro- 
cess, equal  protection,  rights  of  free  expression,  and  privacy.     It  is 
clear  that  public  schools  and  their  employeus  (when  acting  in  their 
'  official  capacity)  are  **the  ptate"  for  purposes  of  the  Constitution. 
See,  e^g..  West  Virginia  S^ate  Board  of  Education  v.  Barnette,  319  U.S. 
624,  6  57  (1943). 

*  The  application  of  these  cotistitutional  rights,  or  analogous 

rights,  to  private  school  students  is  unclear  at  best.     There  are  three 
basic  theories  x^hich  attempt  to  justify  the  application  of  such  rights 
to,  private  school  students:     (1)  attempts  to  treat  the  actio^sa  in  ques- 
tion of  the  private  school  as  "state  action"  under  the  Constitution;  (2) 
contract  theories  under  which  the  school  has,  through  written  or  unwrit- 
ten agreements,  bound  itself  to  recognize  certain  rights  of  the  student; 
and  (3)  coinmon  law  rights  theories  concerning  private  associations. 
Cas'e  law  dealing  with  each  theory  has  not  been  extensive  and  is  still 
developing,  but  thus  faf  the  school  has  prevailed  somewhat  more  often 
than  the  student. 

These  three  theories  are  fully  discussed  in  Center  for  Law  and 
Education,  The  Constitutional  Rights  of  Students,  "Rights  of  Students  ^ 
Private  Schools,"  365-74  (1976).     Below  is  a  brief *  summary  of  those 
theories,  a  list  of  more  recent  cases,  and  reference  to 
other  theories,  including  those  based  upon  federal  legislation. 

Even  where,  in  the  eyes  of  the  courts,  private ^choo Is  are  not 
legally  viewed  as  arms  of  "the  state"  which  are  bound  by  the  Constitu- 
tion, thterre  are  ample  policy  reasons  for  private  schools  voluntarily  to 
recognize  analogous  rights  for  their  students.     Students  in  such 
institutions  face  organizational  structures,  processes,  and  rules  which 
are  often  quite  similar  in  their  most  basic  aspects  ,to  those  of  public 
schools  and  which  can  have  very  similar  effects  upon  those  students. 
Moreover the  basic  principles  of  human  rights  reflected  in  the  legal 
rights  to  fair  treatment,  to  free  expression,  and  to  privacy  should  not  be 
ignored  by  any  institutioris,  particularly  institutions  dedicated  to 
education. 

A>    The  State  Action  Theory 

•Under  this  theory,  an  attempt  is  made  to  show  that  the  contested 
action  of  the  private  school  is  in  some  way  "state  action,"  thus  requir- 
ing the  protection  of  the  Constitution. 
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XIV  •  ^  *  ' 

1>     The  State  Involvement  Theory 

Under  this  branch  of  the  state  action  the"ory,  there  must  be  demon- 
strasted  a  connection  between  the  challenged  action  and  government  in- 
volvement in  the  school.     The  mere  fact  of  state  .regulation  orCstate  aid 
to  the  school  is  gener^illy  not  enough. 

The  showing  can  be  made  in  one  of  two  ways.  '  Uudet  Xihe  first,  it 
must  be  shown  that  the  gpvernment  regulation,  aid,  or  other  involvement 
is  sufficiently  connected  to>  or  shares  direct  responsibility  for,  th^ 
particular  challenged  activity.     See  Jackson  v>  Metropolitan  Edison  Co., 
419  U.S.  345  (1974).     Under  the  second,  alternative  method,  government 
involvement  in  the  particular  activity  of  the  school  need  not  be  shown 
if  it  can  be  demonstrated  that  there  is  such  a  close  and  substantial 
relationship  with  the  state  in  general  that  the  "act-iefts— af/'the  school 
and  the  actions  of  the  state  are  substantially  intertwined  enough  to 
regard'the  school  as  a  whole  as  acting  for,  or  rjunder  the  control  of,  the 
state.     See  Burton  v.  Wilmington  Parking  Authority,  365  U.S.  715  (1961) . 

Courts  sometimes  employ  a  balancing  test,  weighing  the  harm  of 
government  support  for  offensive  activities  against' the  harm' of  applying 
uniform  standards  to  essentially  private  activity.     The  balancing  thus 
involves  an  assessment  of  the  actual  degree  of  government  support  of  the 
questioned  activity,  the  extent  to  which  the  sch«iol  is  really,  private, 
and  the  importance  of  the  right  being  asserted.     See,  ..e.g.,  Weise  v. 
Syracuse  Univeifsity,  522  F.2d  397,  403-08  (2nd  Cir.^  1975)  (reversing 
dismissal  on  state  action  grounds  and  remanding  for  hearing  on  the  issue) . 

As  this  book  went  to  press,  the  Supreme  Court  found  an  absence  of 
state  action  in  the  discharge  of  teachers  by  a  private  school.  Rendell-Baker 

V.  Kohn,    S.Ct.  50  U.S.L.W.  4825  -  (6/24/82) .     The  school  received 

virtually  all  of  its  money  from  public  funds;  virtually  all  studjents 
attending  had  been  placed  there  by  state  and  local  public  systems  under 
contract  in  order  to  provide  them  with  the  special  education  mandated  for 
them  by  state  and  federal  laws;  and  the  private  school  was  heavily  'regulated 
in  order  to  carry  out  this  mandate.     Nevertheless,  thlkt^^ourt  found  that  the 
specific  actions  at  issue  —  .the  firings,  which  the  teachers  alleged  were 
for  protected  speech  —  were  not  "fairly  attributable  to  the  state."  (4828) 
The  Court  emphasized  that  the  extensive  regulation  of  the  school  had  not 
extended  to  Personnel  matfers.     The  Court  also  gave^  a  very  narrow  reading 
to  Burtga^'   While  the  case  may  pose  additional  obstacles  to  state  action 
claims  on  behalf  of  students,  however,  a  different  result  might  have  been 
obtained  if  the  case  had  involved  student  claims  concerning  the  provision 
of  the  education  which  had  been' funded  and  regulated  by  the  state.  Compare 
Ross  V.  Allen,  infra.. 

Additional  recent  cases  finding  suf f ic,ient  evidence  of  state  action 
include:  | 

Howard  University  v.  N.CA.A.,  510  F.2cil213  (D.C.Cir.  1975)  (ath- 
letic ^association' s  action  agairistVjprivate  university  and 
student  held  state  action  because  public  universities  pro- 
vided most  of  the  association's  financial  support  and  had 
dominant  role  in  determining  its  actions) . 

%. 


'    Braden  v.  University  of  Pittsburgh.  392  F.Supp.^118  (W.D.Pa.  1975), 

affM,  552,F.2d\,948  (3rd  Cir.  1977)  .(school's  allegedly  dis-  " 

criminatory  action  against  employee  held  state  action). 
Jllaylor  v.  Maryland  School  for  the  Blind,  409  F.Supp.  148  (D.Md.), 

aff 'd,  542  F.2d  1169  (4th  Cir.  1976). 
Ct^abert  v.  Louisiana  High  School  Athletic  Association,  > 323  So.  2d 
'  774  (La.  1975)   (association's  rule  determining  private  school 

student's  athletic  eligibility  held  state  action). 
Cir  RiVas  Tenorio  v.  Liga  Athletica  Ihteruniversitaria,  554  F.2d 

492  (1st  Cir.  1977).  ^ 
Cf-  Downs  V.  Sawtelle,  574  f[2d  1  (1st  Cir.),  cert,  denied,  99  S.Ct. 

278  (1978)   (hospital  considered  a  "state  actor,"  relying  on  Burton 

supra)  .  . 

Cf.  Benner  v.  Oswald,  44A  F.Supp.  545,  556-58  (M.D.Pa.  1978) 

(Pennsylvania  State  University's  actions  are  state  actions). 
Bishop  V.  StarkviUe  Academy,  442  F^Supp.  1176  (N.D.Misg.  1977) 
(holding  state,  as  distinct  from  private  school,  responsible  for 
improperly  aiding  private  discrimination  by  providing  tuition 
assistance  for  special  education  students  to  racially  discri- 
minatory private  school) . 

Cf .  Ross  V.  Allen,  515  F.Supp.  972  (S.D.N.Y.  1981)   (dismissal  of 

school  psychologist  from  private  school  for  handicapped' children 
operating  under  state  contract,  allegedly  in  retaliation  for 
her  reporting  violations  of  handicapped  laws  in  treatment  of 
students;  may  be  state  acti'on;  lower  court  opinion  in  Rendell- 
Baker ,  supra,  distinguished) . 

Cf..    Abbariao  v.  Hamline  University  School  of  Law,  258  N.W.2d  108, 
111-12  (Minn.  1977). 

Additional  cases  finding  insufficient  evidence  of  state  action: 

Cohen  v.  Illinois  Institute  of  Technology,  581  F.2d  618  (7th  Cir. 
1978),  cert,  denied,  99"S.Ct.  1058  (1979). 

Williams  v.  Howard  University,  528  F.2d  658  (D.C.Cir.  1976)  (sub- 
stantial .federal  funding  insufficient  to  establish  state 
action  on  due  process  claim  but  sufficient  on  racial  discrim- 
ination claim,  although  appellant  failed  to  prove  racial 
discrimination) . 

Roge^rs  v.  Board  of  Trustees  of  McKendree  College,  534  F.2d  330  (7th 

Cir.),  cert,  denied,  97, S.Ct.  100  (1976).  • 
Berrios  v.  Inter  American^ University,  535  F.2d  1330  (1st  Cir.  1976). 
Krphn  v.  Harvard  Law  School,  552  F.2d  21  (1st  Cir.  1977). 
Rice  V.  Presidents  and  Fellows  of  Harvard  University,  663  F.2d  336, 

337-38  (1st  Cir.  1981). 
Lamb  v.  Rantoul,  561  F.2d  409  (1st  Cir.  1977). 
Winse  v.  Pace  College,  394  F.Supp.   (S.D.N.Y.  1975). 
Donnelly  v.  Boston  College,  401  F.Supp.  1  (D;Mass. ^1975) ,  aff 'd, 

558  F.2d  634  (1st  Cur.  1977),  cert,  denied,  98  S.Ct.  618  .(1978). 
Cannon  v.  University  of  Chicago,  406  F.Supp.  1257  (N.D.Ill.  1976), 

aff 'd,  559  F.2d  1063  (7th  Cir.  1977)   (on  rehearsing),  rev'd>on 

other  grounds,  99  S.Ct.  1946  (1979). 
Sament  v.  Hahneman  Medical  College  and  Hospital  of  Philadelphia, 

413  F.Supp.  434  (E.D.Pa*.  1976),  aff 'd,  547  F.2d  1164  (3rd  Cir. 

1977). 


525'  B23 


XIV. 


Sanford  v.  Howard  University,  415  F.Supp.  23  (D.D.C.  1976),  aff/d, 
549  F.2d  830  (D.C.Cin.  1977),.  ^*  ~' 

Marlboro  Corp.  v.  Association  of  Independent  Colleges  and  Schools, 
416  F.Supp.  958  (D.Mass.  1976),  aff_M,  556  F.2d78  (1st  Cir. 
1977). 

Wisch  V.  Sanford  School,  Inc.,  420  F.Supp.  1310  (D.Del.  1976). 
Giles  V.  Howard  University,  428  F.Supp.\603  (D.D.C.  1977). 
Stewart  v.  New  York  University,  430  F.Supp.  1305  (s'.D.N.Y.  1976). 
Lorentzen  v.  Boston  College,  440  F.Supp.  464  (D.Mass.  1977),  aff 'd, 

577  F.2d  720  (1st  Cir.  1978),. cert,  denied,  99  S.Ct.  1254  (1979). 
Huff  V.  Notre  Dame  High  School  of  West  Haven;  456  F.Supp.  1145  (D.Conn.  19^8). 
Nalranjo  v,  Alverno  College,  487, F.Supp.  635  (E.D.Wis.  1^0) . 
Kviatkowski-v,  Ithaca  College,  368  N.Y.S.2d  973  (Sup.Ct.,  Tompkins 

County,  1975).  ^ 
"    Miller  v.  Long  Island  University,  380  N.Y.S-.2d  917  (Sup.Ct.,  Kings 

County,  1976). 

2.     The  Public  Function  Theory 

p 

A  related  attempt  to  treat  the  acts  of  private  schools  as  state 
action  is  found  in  the  argument  that  the  school  perfonlis  the  "public 
function"  of  education.     This  argument  must  confront  the  counter  argu- 
ment that  viewing  private  schools  in  this  way  will  undermine  the  value 
of  maintaining  a  private  sector  in  education.     For  some  courts,  it  must 
be  shown  that  the  school  is  acting  as  a  surrogate  for  the  state.  The 
strength  of  this  argument  will  also  vary  depending  upon  the  particular 
.   state's  pronouncements,  in  its  constitution  and  statutes,  regarding 
education*     The  argument  may  be  more  persuasive  in  regard  to  elementary 
and  secondary  education,  which  is  compulsory. 

In  Rendell-Baker^  supra ^  50  U.S.L.W.  at  4829,  the  Court,  however, 
rejected  the  teachers'  "publxc  function"  argument,  citing  the  standard  to 
be  whether  the  function  has  been  "traditionally  the  exclusive  prerogative 
of  the  State"  and  finding  that  education  of  emotionally  disturbed  high 
school  3tudianrts  has  not  been. 

Additional  cases  accepting  the  public  function  theory: 

t    '  ' 

Evans  v.  Newton,  382  U.S.  296  (1966). 

Sturm  V.  Trustees  of  Boston  University,  Equity  No.  89433  (Mass,. 
Super  Ct*.  ,  Suffolk  County,  1969)   (procedural  due  process). 

Additional  ^^^s  rejecting  the  public  function  theory: 

Weise  v.  Syracuse  University,  522  F.2d  397,  404  n.6  C2nd  Cir.  1975). 
Berrios  v.  Inter  American  University,  535  F.2d  1330  (1st  Cir.  1976). 
Krohn'v.  Harvard  Law  School,  552  F.2d  21  (1st  Cir.  1977). 
Stewart  V.  New 'York  Unxversiry^  430  F.Supp.  1305  (S.D.N.Y.  1976). 
Lorentzen  v.  Boston ^College,  supra. 

Cf.  Jackson  v.  Metropolitan  Edison  Co.,  419  U.S.  345,  352-54  (1975), 
and  dissenting  opinion  at  371-72  (private  utility  does  not 
perform  a  "public  function"  —  not  an  action  "traditionally  .  , 

associated  with  sovereignty,"  nor  a  service  which  the  i5tat#  is 
required  by  law  to  provide) .  ^ 
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For  earlier  state  actloa  cases,  see  The  Constitutional  Rights  of 
Students,  supra,  - 


In  some  states  it  may  be  easier  to  apply  the  state  constitution  to 
private  schools.    See  State  v.  Schmid,  423  A. 2d  615  (N.J.  1980),  appeal^-^ 
dismissed,  102  S.Ct.  867  (1982)  (Princeton  University's  regulations y 
concerning  literature  distribution  by  non-students  violated  state  con- 
stitutional rights  of  free  speech  and  assembly) . 

B.     The  Contract  Theory  ^ 

It  is  widely  accepted  that  the  relationship  between  the  student  and 
the  private  school  is  contractual  in  nature,  and  that  the  school  cannot  take 
action  which  breaches  -^the  student's  contractual  rights.     The  contractual 
terms  involved  may  be  explicit,  such  as  statements  in  published  cata- 
logues, regulations,  etc.,  in  effect  at  the  time  the  student  enters. 
They  may  also  be 'implicit,  as  when  it  is  argued  that,  so  long  as  the, 
student  meets  his/her  contractual  obligations,  the  school  has  a  contrac- 
tual obligation  not  to  exclude  him/her.    The  school  may,  however,  be  able 
to  point  to  a  broad  "resetvation  clause"/^'  in  which  the  student  or  parent^ 
ha^  signed  an  agreement  "that  the  school  reserves  the  right  ta  exclude 
the  student  at  any?  time  for  any  reason.    Doctrines  of  contract  law  would 
seem  to  allow  students  to  arfeue  that  such  reservation  clauses  should  not 
be  enforced  because  they  are  unconscionable  or  unreasonable,  thus  contrary 
to  public  policy,  or  that  they  are  the  result  of  "adhesion"  contracts, 
in  which  the  bargaining  power  of  the  school  an<l  the  student  are  too  unequal. 
This  issu^,.  however,  has  not  been  widely  addressed. 

(I     An  extensive  list  of  contract  cases  Tnvolving  private  school  students 
can  be  found  iil  §VI.E,  "Contract." 

*  '  •  ' 

C-.     The  Contoon  Law  Rights  Theory 

Under  the  English  common  law  tradition,  applied  in  part  by  American 
courts,  members  of  private  associations  have  certain  rights  to  "natural 
justice,"  including  protection  against  arbitrary  expulsion  and  right  to 
notice  and  hearing  conq^rning  expulsion.    These  rights  have  developed  in 
part  to  protect  the, individual' s  valuable  personal  relationship  to  the 
association  and  the  status  which  the  relationship  confers.    This  theory 
is  sometimes  related  to  tort  actions  (see  below).    While  the  case  law  is 
not , extensive,^  the  applicatibn  of  these  rights  to  private  school  students 
has  been  recognized  and  discussed  in: 

Clayton  V.  Board  of  .Trustees,  519  F.Supp.  802  (D.N.J.  1981)  (theory 

makes  school  re^ponsitrie  for  following  its  rules  in  disciplinary  . 
proceedings)- 

Abbariao  v.  Hafaline  University  School  of  Law,  258  N.W.2d  108,  112-13 
(Minn.  1977)   (duty  not  to  expel  arbitrarily). 
Cf.     Tedeschi  v.  Wagner  College..  427  N.^.S.2d  760,  764  (1980)  (one  possible 
basis  for  court's  holding  that  school  must  substantially  follow 
its  own  suspension  and  expulsion  procedures). 
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D.    Right  to  Fair  Treatment  —  Theory  Unclear 

^ome  courts  have  stated  that  a  private  school  student  is  entitled  to 
fair  treatment,  without  indicating  whether  the  right  derives  from  contract 
law,  common  law,  or  perhaps  the  public  function  theory: 

Marlboro  Corpt^v,  Association  of  Independent  Colleges,  416  F.Supp. 
958  (D.Mass.  1976),  aff 'd,  556  F.2d  78  (1st  Cir.  1977)  ("Pri- 
vate associations  like  defendant  are  'quasi-public'  and  must 
follow  fair  procedures  reasonably  related  , to  their  legitimate 
purposes;"  they  must  not-  act  arbitrarily  or  without  appropri- 
ate procedural  due- process;  defendant "met  standards  here, 
however) . 

Valvo  V,  University  of  Southern  California,  13^  Cal.Rptr.  865 

(Cal.App.  1977)   (dismissal  of  medical  student  may  be  set  aside 
by  court  "if  such  dismissal  was  arbitrary,  capricious,  or  in 
^  bad  faith") .  •        .  >f  ^  ^ 

Flint  V,  St,  Augustine  High  School,  323  So. 2d  229  (La.Ct.App.,  4th* 
Cir.,  1975)   (disciplinary  action  will  be  upheld  so  long  as 
there  is  "color  of  due  process,"  as  there  was  here;  theory 
unclear) .  •  , 

-In  re  Press,  45  U.S.L.W.  2237  (N.Y. Sup.Ct . ,  N.Y.  County,  Oct.  27, 

1976)   (private  colleges  are  "bound  to  accord  uniform  treatment 
to  all  candidates  for  a  degree,  pursuant  to  rules  administered 
in  a  reasonable  manner") . 
Tedeschi  v.  Warner  College,  supra, 

E.     Federal  Legislation  Applicable  to  Private  Schools 

^    1,  ,  42  United  gtatfis  Code  Sec.  1981  , 

This  act,  part  of  the  1866  Civil  Rights  Act,  declares. 

All  persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  State  ...  to  make  and  enforce  con- 
tracts .   .   .  as  is  enjoyed  by  white  citizens  .... 

The  Supreme  Court  has  held'that  the  act  prohibits  non-sectarian,  commer- 
cially operated  private  schools  from  refusing  admission  'to  prospective 
students  because  they  are  black.     Runyon  v.  McCrary,  96  S.Ct.  2586  (1976). 

Other  cases  addressing  claims  under  Sec.  1981  include: 

Gonzales  v.  Southern  Methodist  University,  536  F.2d  1071  (5th  Cir. 
1976)   (Sec.  1981  would  be  applicable  if  plaintiff  h^d  estab- 
lished discrimination  in  admissions) . 
Riley  v.  Adirondack  Southern  School  for  Girls,  541  F.2d  1124  C5th 
Cir.  1976)   (en  banc )   (dismissal  of  Sec.  1981  acti6n  reversed, 
citing  Runyon       McCrary,  supra)  . 
Brown  v.  Dade  Christian  Schools,  Inc.,  556  F.2d  310  (5th  Cir.  1977) 

(en  banc;  13  judges),  cert,  denied,  98  S.Ct.  1235  (1978)  (refusal 
of  church-related  school  to  enroll  black  students  on  the  basis 
of  their  race  violated  Sec.  1981;  six  judges  affirmed  the  lower 
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court's  finding  that  the  exclusion  was  based  upon  a  social 
policy  or  philosophy,  arid  not  upon  religious  beliefs  protected  by 
the  First  Amendment^  while  a  seventh  judge  voted  to  uphold  the 
finding  of  discrimination  on  the  grounds  that,  although  he  viewed 
exclusionary  views  as  "religious/'  the  free  exercise  of  religion 
interests  were  outweighed  by  the  interests  "in  eradicating  the 
badges  of  slavery";  see  also  5&1  F.2d  472  (1978) . 

Fiedler  y,  Marumsco  Christian  School,  631  F.2d  1144  (4th  Cir.  1980) 
(violation  of  the'  statute  to  expel  two  white  students,  one  for 
dating  a  black  student  and  both  for  their  father^s  contacting 
the.NAACP.to  complain;  school's  free  exercise  of  religion 
claim  rejected;  white  persons  can  sue  under  the  statute). 

Stewart  v.  New  York  University,  430  F.Supp.  1305  (S.D.N. Y.  1976) 
(white  person  can  sue  under  Sec.  1981,  but  plaintiff  here 
fails  to  ?tate  a  claim) . 

Williams  v.  Northfield  Mount  Hermon  School,  504  F.Supp.  1319  CD .Mass. 
1981)  (no  showing  that  school  failed  to  comply  with -disciplinary 
procedures,  nor  how,  if  it  did  So,  this  in  any  way  affected  §1981 
rights  under  "contract"  portion  of  act;  other  portion  of  act, 
dealing  with  "like  penalties"  held  to  require  showing  of  state 
action,  unlike  the  "contract"  portion)* 

2.    Requirements  as  Conditions  of  Accepting  Federal  Money 

Certain  federal  legislation  states  that  institutions  which  receive 
federal  funds  must  comply  with  certain  conditions.    This  legislation 
gives  particular  rights  to  students  in  private  schools  which  accept  such 
funds,  and  there  is  no  "state  action"  requirement.    Examples  include: 

a.  Race,  Color,  and  National  Origin  Discrimination.     Title  VI  of 
the  1964  Civil  Rights  Act,  20  U.S. C.  Sec.  2000d  forbids  discrimination, 
exclusion,  or  denial  of  benefits  on  the  basis  of  race,  color,  or  national 
origin  in  any  program  or  activity  receiving  federal  financial  assistance. 
(See  §111. A,  "Rac?e  and  National  Origin  Discrimination.") 

b.  Sex  Discrimination.     Title  IX  of  the  1972  Education  Amendments, 
20  U.S.C.  Sec.  1681,  forbids  exclusion,  discrimination,  or  denial  of  ^ 
benefits  on  the  basis  of  sex  in  any  education  program  or  activity  re- 
ceiving federal  financial  assistance  (with  certain  narrow  exceptions). 
The  Department  of  Education  has  issued  regulations,  34  C.F.R.  P^ft  106. 
(See  §111. B,  "Sex  Discrimination;"  §VII.C,  "Marriage,  Parenthooa,  Preg-. 
nancy ;  "  §VII.A,  "Dress  and  Grooming.") 

c.  Discrimination  on  the  Basis  of  Handicap.     Section  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C.  Sec.  794,  forbids  exclusion,  dis- 
crimination, or  denial  of  benefits  solely  on  the  basis  of  handicap  in 
any  program  or  activity  receiving  fecferal  financial  assistance.  Depart- 
ment of  Education' regulations,  appear  at  34  C.F.R,  Part  104.     (See  §111. €, 
"Discipline  of  Handicapped  Students.")  -  . 

a 

d.  Student  Records.     The  Family  Educational  Rights  and  Privacy  Act 
of  1974,  20  U.S.C.  Sec.  1232g,  proXrides  students  and  parents  with  a  set  of 
rights  concerning  student  records  kept  by  educational  institutions  to 
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which  federal^  funds  are  made  available  under  programs  administered  by  the 
United  States  Secretary  of  Education.    Department  of  Education  regulations 
appear  at  34  C.F.R.  Part  99.     (See  §XII.A,  "Student  Records.") 

'  3.    'ihe  Education  for  All  Handicapped  Children  Act 

In  addition  to  -protection  against  tion-discrimination  solely"  on  the 
basis  of  handicap  under  Section  504  of  the  Rehabilitation  Act  of  1973 
(see  2.C  above),  handicapped  studenfzs  in  private  schools  have  certain 
rights  under  the  federal  Education  for  All  Handicapped  Children  Act 
(P.L.  94-142),  20  U.S.G.  Sec.  1401  et  seq. ,  and  the  accompanying  regula- 
tions, ^  C.F.R.  Part  300.     See  especially  34  C.F.R.  Sec.  300.400-460. 
Sec.  300.401  provides  that  handicapped  children  placed  in  or  referred  to 
a  private  school  or  facility  by  "a  public  agency  must  be  provided,  at  no 
cost  to  parents,  with  special  education  and  related  services  in  accordance 
with  the  law's  general  requirements  for  individualized  education  programs,  ^ 
that  su<:h  private  schools  and  facilities  meet  the  standards  applicable  to 
state  and  local  educational  agencies  (including  the  requirements  of  the 
Education  for  All  Handicapped  Children  Act;)  ,  and  that  such  handicapped 
children  have  all  the  rights  of  handicapped  children  served  by  public ' 
agencies  (presumably  including  rights  of  free  expression,  due  process, 
privaSjY^etc.) .     For  other  handicapped  children,  who  are  in  private 
schools  without  placement  by, a  public  agency.  Sec.  300.450-460  require 
state  and  local  agencies  to  provide  special  education  and  services.  (See  §111 

Rendell-Baker ,  supra,  has  no  bearing  on  the  ability  of  private  sehool 
..students  to  assert  the  rights  discussed  here.     That  case  dealt^ith  "state 
action"  for  purposes  of  asserting  constitutional  rights.    The  Act  here 
provides  statutory  rights  independent  of  any  state  action. 

4.    Tax  Exemptions  for  Private  Schools 

In  order  to  obtain  tax  exemptions  as  non-profit  institutions  under 
the  Internal  Revenue  Code,  private  schools  must  be  able  to  show  that  their 
programs  and  facilities  are  operated  in  a  racially  nondiscriminatory  manner. 
The  dimensions  of  this  obligation  are  discussed  in: 

f   »  ' 

IRS  Rev.Proc.  7^-50,  1975-2  Cum.Bull.  587;  Rev.Rul.  75-231,  1975-1 

Cum.BulTri58; 
Green  v.  Kennedys,  309  F.Supp.  1127  (D.D.C.  1970) ; 

Green  v.  ConnaLly,  330  F.Supp:  1150  (198i).^>  affM,  sub  nom.  Coit  v. 

Green,  404  U.S.  997  (1971)  (per  curiam); 
Bob  Jones  University  v.  Simon,-  416  U.S*  725  (1974); 
Bob  Jones  University  v.  United  Stdtes,  639  F.2d  147  (4th  Cir.), 

cert,  granted,  102  S.Ct.  386  (1981); 
Goldsboro  Christian  Schools,  Inc.  v.  United  States,  644  F.2d  879 

(4th  Cii.),  cert,  granted,  102  S.Ct.  386  (1981),; 
Wright  V.  Regan,  656  F.2d  820  (D.C.Cir.  1981)   (appeal  pending); 
Moton  V.  Lambert,  508  F.Supp.  367  (5th  Cir.  1981); 

Jeffrey  Howard  Orleans  and  Elizabeth  Dale  Johnson,  "Nondiscrimination 
Doesn't  Have  to  Not  Work:  Restricted  Scholarships,  H.E.W.,  and 
I.R.S.,"  7  Journal  of  Law  and  Education  493  (1978); 

Note,  "The  Judical  Role  in  Attacking  Racial  Discrimination  in  Tax- 
Exempt  Private  Schools,"  93  Harv.L.Rev.  378  (1979). 
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F.     Tort  Law 

'Where  other  theories,  including  "state  action"  theories,  are  not 
applicable,  ,the  student  may  attempt  to  take  legal  action  against  a  private 
schopl  on  the  same  basis  as  other  .private  persons  sue  each  other.  In 
addition  to  suits  for  breach  of  contract,  discussed  under  part  B.  above, 
this  includes  tort  actions        suits  for  certain  wrongful  acts  (other  than 
breach  of  contract).-   Among  the  torts  recognized  by  most  courts  are  negligence 
civil  assault  and  battery,  false  imprisonment,  defamation,  invasion. of  right 
to  common  law  privacy,  and  fraud.     See  §VI.D,  "Tort  Actions." 

Further  Coimnentary 

In  addition  to  The  Constitutional  Rights  of  Students,  other  arti- 
cles" on  the  rights  of  private  school  students  include:  Note,  "Private 
Government  on  the  Campus  —  Judicial  Review  of  Student  Expulsions,"  72 
Yale  L.  J.  1362  (1963);  Wilkinson  &  Rolapp,  "Private  Colleges  and  stu- 
dent Discipline,"  56  A.B.A.  J.  121  (1970) ;' Note,  "An  Overview:  The' 
Private  University  and  Due  Process,"  1970  Duke  L.  J.  795  (1970);  O'Neil, 
"Private  Universities  and  Public  Law,"  19  Buffalo  L.>  Rev.  155  (197Q) ; 
Hendricksqn,  "*State  Action'  and  Private  Higher  Educ.ation,"  2  J.  Law  & 
Ed.  53  (1973);  Note,  "Common  Law  Rights  for  Private  University  Students: 
Beyond  the  State  Action  Principle,"  84  Yale  L.  J.  120  (19-74);  Note, 
"state  Action:  Theories  for  Applying  Constitutional  Restrictions  to  Private 
Activity,"  74  Colum.  L.  Rev,  656  (1974);  Orleans  and  Johnson,  supra. 
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'XV.     SUMMARY  (A  SHORT  GUIDE- FROM  ONE  STATE) 

4  '   ^         .  '  ^ 

The  material  which  foirows  is  excerpted  from  the  Massachusetts  Department 
of  Education's  student  rights  and  responsibilities  handbook,  written  by 
high  school  students  and  recent  graduates.     It  is  included  here  for  two 
purposed.   '  / 

First,  it  provides  a  reasonably  accurate' "short-form" .summary  of 
some  of  the  key^,  issues  covere^  in  this  manual  and  is  organized  in  a 
somewhat  similar  manner.     It; can  thus  be  used  as  an  overview  or  a  review. 

Second,  advocates  often  need  material  suitable  for  sharing  with  a 
wider  audience  of  students,  parents,  and. others.     The  Massachusetts  hand- 
book strikes  a  better  balance  than  most  between  brevity  and  specificity. 
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CHECK  rr  OUT: 

A  GUIDE  TO  RIGHTS  AND  RESPONSIBILITIES 
FOR  MASSACHUSETTS  STUDENTS 


A  SHORT  GUIDE  FROM  ONE  STATE 
ON  STUDENT  RIGHa:S 
AND  SCHOOL  DISCIPLINE 


Excerpts  from  a  student  rights  and  responsi- 
bilities handbook  for  Massachusetts  a^V^i((^vided  > 
here  as  a  '^short-form**^guide  to  some//of  the  more 
important  aspects  of  student  rights,  ^'nd  school  disci- 
pline. 

The  handbook,  Check  it  Out;    A  Guide  to  Rights 
and  Responsibilites  for  Massachusetts  Students  (Massa-^ 
chusetts  Department  of  Education,  1980),  was  written 
by  high  school  students  and  recent  graduates  affiliated 
with  the  Student  Service *CdnteT,  a  student-run  infor- 
oiation  center  in  the  Massachusetts  Dep^tment  of  Educa- 
tion.   The  Center  for  Law  and  Education  is  grateful  to 
the  Bureau  of  Student  Services,  Massachusetts  Department 
of  Education,  for  permisTsion  to  reprint  these  e^cer^s. 

Portions  of         manual  relating  p];imarily  to  non- 
discipline  issues  or  to  Massachusetts-specific  laws 
have  been  omitted  (e.g.,  equal  educational  opportunity, 
school  fees,  school  meals).    Also  omitted  are  sections 
on  strategies  for  addressing  violations  of  student 
rights  (researching,  choosing  a  goal,  using  conventional 
channels,  organizing  support,  getting  outside  help,  ^ 
using  the  media)  and  resources  (organizations, ^publi- 
cations, legal  references).     Copies  of  the  complete 
handbook  are  available  from  the  Student  Service  Center, 
Massachusetts  Department  of  Education,  31  St.  James  Ave. 
Boston,  MA  02116. 

Footnotes  have  been  added  by  the  Center  for  Law 
and  Education  where  clarification  is  needed  or  where 
the  law  in  other  states  may  vary  significantly  from 
Massachusetts.  i 
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A.  FREEDOM  OF  EXPRESSION 

The  Fivet  Amendment  to  the  2/. 5,  Comtitution: 

CongreBB  Bhalt  make  no  lax)  reBpeating  an 
eatabliBhment  of  religion^  or  prohibiting 
the  free  exeraiBe  thereof;  or  abridging 
the  freedom  of  Bpeeahj  or  of  the  preBB;  or 
the  right  of  the. people  peaaeabty  to  aBBemhte^ 
and  to  petition  the  Government  for  a  redreBB 
of  grievanaeB, 

«{ 

General  Principles 

The  First  Amendment  to  the  U.S.  Constitution  protects 
every  student^s  freedom  of  expression  in  schtfols.    You  are 
free  to  express  any  ideas  in  any  way  you  see  fit, ^subject 
only  to  certain  narrow  restrictions  on , the  content  of  what 
you  say  and  on  the  time,  place,  ami  manner  In  which  you  say 
it.    Content  restrictions  may  include  obscenity,  defamation,  ' 
and  fighting  words  or  incitement,  it  they  ar'e'properly  de- 
fined (see  below).    Time*  plage t  and  manner  restrictions  may 
include  forbidding  you  from  expressing  yourself  at  those  times 
\  or  places  or  through  Jhose  methods  which  substantially  disrupt 
\  the  educational  process  (see  Disruption,  p. 2  ).    School  offi- 
\cials  may  not  prevent  you  from  expressing  an  idea  simply  be- 
cause they  do  not  like  or  agree  with  tha  idea.    Your  school, 
for  example,  cannot  stop  you  from  publishing  an  article  simply 
because  it  criticizes  the  administ»*ation. 

(1)  Obscenity,    In  many  speech  or  material  is  ob- 
scene if,  taken  as  a  whole  (not  just  isolated  parts  of  It),  . 
it  meets  alt  three  of  the  fol losing  conditions: 

.  It  appeals  to  the  pryrient  interests  of  minors 
(in  other  words,  arouses  lust);  and 

.  It  describes  nudity  or  sexual  conduct  in  a  way 
that  most  adults  in  the  community  think  is  clearly 
offensive  for  minors;  and 

.  It  lacks  serious  literary,  artistic,  political, 
scientific,  or  other  value  for  mindrs. 

(2)  Defamation,    Defamation  consists  of  libel  (writing) 
and  slander  (speech).    In  iiiuiijr'  lujc*,  writinq  or  speech  is 
defamatory  if  alt  three  conditions  are  true: 

'  .  It  damages  the  reputation  of  a  person;  and 


.  It  is  not  true;  and 


,  The  person  making  the  statement  knew.it  was  false 
or  recklessly  disregarded  the  issue  of  whether  it 
was  false.* 

(3)  Fighting  Words.    h\  wmk  tim,  fighting  words  are  those 
words  which,  when  spoken  directly  to  a  reasonable  person,  are 
clearly  and  unavoidably  likely  to  provoke  violent  retaliatiop. 
Whether  words  are  "fighting  words"  depends  upon  the  particular 
situation,  ^  They  might;  include  such  thin(3s  as  raciai^-'S^ual, 
ethnic,  or  religious  slurs.  ^  _ 

(4)  Incitement.   J»  weal  jamt,  r>tatements  are  "incite- 
ment" when  hoth  of  the  following  are  true: 

.  They  are  clearly  and  inmediately  likely  to  cause 
\       other  people"to  violate  laws  or  valid  school  rules; 

orui 

.  They  are  intended  to  do  so. 

As  with  fighting  words,  "incitement"  depends  upon  the  particu- 
lar situation  in  which  the  statement  is  made. 

(5)  Disruption.    UnJess  the  expression  falls  under  one  of 
the  exceptions  above,  the  oontent  of  what  you  say  is  protected,  ' 
and  the  school  cannot  r.estrict  the  aoti^iticQ  through  which 

you  say  it,  unless  those  activities  substantially  disrupt  the 
functioning  of  the  school.    This  is  true  even  if 'some  people 
think  that  what  you  say  is  "offensive"  or  "in  poor  taste". 
Unless  you  Use  fighting  words  or  incitement,  you  cannot  be 
restricted  because  other  people  become  disruptive  in  response 
to  your  expression.    The  question  is  whether  you  yourself  are 
disrupting  the  school.    This  depends  on  your  <xoti<mQ  —  in- 
cluding the  time,  place,  and  manner  in  which  they  occur  ~ 
and  not  the  content  of  what  you  say. 


The  third  standard  —  "The  person  makitig  the  state- 
ment knew  It  was  false  or  recklessly  disregarded 
the  issue  of  whether  it  was  false"  —  applies 
»    if  the  statement  is  made  about  a  public  official 
(including  school  officials)  or  about  a  public 
figure  (such  as  a  local  or  national  celebrity) 
and  relates  in  some  way  to  their  public  role. 
If  the  statement  is  about  a  private  person,  the 
third  standard  becomes  lower  — -  generally 
whether  the  person  making  the  statement  was 
negligent  in  failing  to  check  out  whether  it 
was  false. 
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Your'schooJ  must  clearly  specify  what  it  means  by  "sub- 
stan^tial  disruption".    Some  examples  of  substantially  disrup- 
tive behavior  are:    physically  stopping  other  people  from 
entering  classrooms,  distributing  literature  in  the  middle  of 
a  class,  and  holding  a  demonstration  which  is  so 'noisy  that 
it  interferes  with  classes  in  sesr.ion. 

Speech 

Freedom  to  say  what  is  on  your  mind  is  one  of  the  princi- 
ples upon  which  this  country  is  based.    Only  recently  has  the 
U,S.  Supreme  Court  decided  that  this  freedom  also  applies  in 
schools.    You  Have  the  right  to  speak  freely,  in  and  out  of 
class,  subject  to  the  limitations  on  obscenity,  defamation, 
fighting  words,  incitement,  and  disruption  listed  above. 

Symbolic  Expression 

You  have  the  right  of  symbolic  expression,  which  includes 
wearing  buttons,  badges,  armbands,  messages  on  T-shirts,  and 
other  thing?,  subject  to  the  limitations  on  obscenity,  defa- 
mation, fighting  words,  incitement,  and  disruption  listed  above. 


Press 

The  First  Amendment  protects  the  rights  of  students  to 
publish  and/or  distribute  any  form  of  literature,  subject  to 
the  limitations  on  obscenity,  defamation,  fighting  words,  in- 
citement, and  disruption  listed  above.    There  are  two  varieties 
of  student  publications:    those  which  are  "official"  and  financed 
by  the  school,  and  those  which  are  not  sponsor'dd  or  supported 
by  the  administration  and  are  thus  "unofficial"  or  "underground  . 

(1)  Official  Student  Publications.    Jhe  content  of  a 
student  publication  may  not  be  censored  by  the  administration. 
Even  If  the  school  supports  the  paper  financially  or  in  other 
ways,  it  may  not  use  ttiis  power  to  control  the  content  of  your 
paper.    The  paper's  advisor  is  there  only  to  advise.    She  or  he 
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cannot  decide  what  Is  to  be  printed.    Also,  the  paper's  student 
staff  must  set  fair  submissions  standards:    If  they  allow  a  non- 
staff  member  to  present  his  or  her  views,  space  must  be  made 
available  for  opposing  viewpoints. 

(2)  Non-School  Supported  Li tera ture *    You  have  the  right 
to  distribute  at  school  material  that  you  have  published 

off  campus.    You  can  also  distribute  (on  school  grOunds) 
written  piaterlal  even  if  you  or  another  student  diti  not  write 
It.   The  content  of  such  material  may  not  be  censored.  You 
could,  however,  be  sued  or  brought  to  court  for  publishing  or 
distributing  obscene  or  libelous  material  (as  defined  before). 

(3)  Distributing  the  Literature.    Regardless  of  whether 
the  material  Is  an  official  publication  or  unofficial  litera- 
ture, the  school  administration  cannot  require  you  to  submit 
a  copy  to  them  before  you  begin  distribution.*  The  school  can 
require  that  you  ^Ive  them  a  copy  at  fhe  time  distribution 
begins.    The  school  can  prohibit  distribution  at  those  times 
or  places  which  substantially  disrupt  the  educational  process. 
Rules  in  this  area  must  be  specific.    For  Instance,  the  school 
can  proh1b1t^distribution  "to  students  while  they  are  in 

*   classes",  but  it  cannot  prohibit  distribution  "whenever  classes 
are  in  session^  since  It  Is  not  necessarily  disruptive  to  dis- 
tribute literature  to  students  who  have  free  periods  even  though 
some  classes  are  In  .session. 

Assem6fy  and  Related  Issues 

All  students  have  the  right  to  assemble  peacefully.  You* 
may  gather  in  large  or  small  groups,  formally  or  Informally. 
Unless  the  school  can  show  that  there  is  a  clear  and  Inmedlate 
probability  that  your  actions  will  substantially  disrupt  the 
educational  process,  you  may  not  be  prevented  from  assembling. 
The  school  cannot  require  you  to  get  permission  to  assemble 
unless  it  has  published  specific  rules  which: 

.  Define  assembly  (for  example,  are  three  students 
an  assembly?);  and 


*Thls  is  the  rule  In  the  Fixst  Circuit  (Maine, 
Massachusetts »  New  Hampshire,  Rhode  Island, 
and  Puerto  Rico) ,  In  the  Seventh  Circuit  (Wis- 
consin, Illinois,  and  Indiana),  and  in  Cali- 
fornia.   Courts  In  some  other  jurisdictions 
allow  prior  approval  of  student  literature, 
but  only  if  t'lhere  are  very  narrow  standards 
and  proc^idures  for  the  approval  process  — 
i.e. 9  regulations  similar  to  those  referred 
to  under  "Assembly"  in  the  Massachusetts 
handbook. 
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.  Spell  out  the  standards  for  whether  an  assembly 
will  be  allowed  (in  other  words,  spell  out  a 
basis  for  deciding  that  an  assembly  will  be 
disruptive);  and 

.  State  a  short,  definite  deadline  for  making  the 
decision;  and 

•  Spell  out  a  quick,  clear  appeals  process  for  usq 
if  an  assembly  is  forbidden.* 

» 

Issues  related  to  the  right  of  students  to  peacefully  assemble 
Include: 

(1)  Outside  Speakers*  If  your  school  allows  some  speakers 
to  use  school  facilities.  It  may  not  prohibit  others  from  doing 
so  because  they  are  considered  controversial  or  undesirable. 

If  a  perscfn  speaks  on  an  Issue  at  school,  a  student  request 
to  hear  a  speaker  on  the  other  side  must  be  "honored-    For  ex- 
ample, if  your  history  teacher  brings  to  your  class  a  person 
who  speaks  against  the  ERA,  your  request  to  hear  a  pro-ERA 
speaker  must  be  met. 

(2)  Student  Organizations,    You  have  the  right  to  fprm 
political  and  social  organizations.    For  example,  if,  after 
hearing  a  speaker  on  the  subject,  you  want  t^orm  an  ERA  sup- 
port committee,  you  have  the  right  to  do  so*    The  school  may 
require  you  to  register  your  group  in  order  to  get  school  funds. 
If  there  Is  a  registration  requirement,  the  school  must  allow 
anyigroup  to  register  except  those  which  use  "incitement"  (as 
defined  on  page  7  ),    It  may  require  the  name  of  a  group  con- 
tact person  but  it  may  not  require  a  membershlt)  list.    Even  if 

a  group  Is  not  registered.  It  has  basic  righra  of  free  speech, 
assembly,  and  literature  distribution,  subject  to  the  limita- 
tions above. 

.  (3)  Access  to  School  Facilities.    If  ypur  school  allows 
some  students  to  use  school  equipment  or  facilities,  such  as 
public  address  systems,  bulletin  boards,  or  duplicating  machines, 
it  must  allow  all  students  to  use  them  onthe  same  terms.  The 
school  may  place  reasonable,  evenly-applfea  limits  on  time, 
place,  ^nd  expense.    Your  school  could  make  a  rule  allowing  a 
student ;organ1zat ion  to  make  up  to  500  mimeographed  copies  per 
month  on  the  school's  machine.    But  it- would  have  to  allow  alt 
student  organizations^  to  make  up  to  500  copied  per  month. 


The  isBue  of  whether  prior  Approval  for 
assemblies  is  allowed  at  all  has  actually 
not  been  tested  in  Massachusetts.  Assuming 
schools  are  permitted  to  use  prior  approval 
schemes  for  assembly »  they  would  have  to  meet 
the  standards  det  out  here. 
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Riaht  to  Petition 

You  have  the  right  under  the  First  Amendment  to  criticize 
anything  or  anyone  in  the  school.    You  may  complain  or  seek 
change  in  any  way  you  wish,  such  as  writing  letters,  circula- 
tiftg^a  petition,  or  organizing  a  protest  {fleeting,  as  long  as 
you  do  not  use  obscenity,  defamation,  fighting  words,  or  in- 
citement (as  defined  above),  and  as  long  as  you  do  not  sub- 
stantially disrupt  the  school.    In  some  cases^  grievance  pro- 
cedures have  been  set  up  in  state  or  federal  regulations  (such 

those  related  to  student  records  and  discrimination).  If 
you  feel  your  rights  have  been  violated,  you  can  use  these  pro- 
cedure^  to  file  a  complaint,  and  the  school  must  respond.  In 
dther  cases,  unless  the  school  has  its  own  grievance  procedure, 
it  need  not  even  answer  your' complaint,  much  less  make  the 
change  that  you  request.     However,  you  do  have  the  right  to 
complain  and  to-be  free  from  any  punishment  for  doing  so, 
other  actions  you  can  take  are  outlined  in  PART  TWO  of  this 
book, 

Reliaion  and  Conscience 

The  First  Amendment  to  the  U,S.  Constitution  protects 
every  studcnt'^s  right  to  freedoiij  of  religion.    You  may  be 
absent  from  school  for  religious  reasons,  such  as  holy  days, 
and  you  may  participate  in  religious  education  classes  outside 
of  school  during  school  time,  up  to  one  hour  per  week.  No 
public  funds  may  be  used  for  this  education  or  for  the  trans- 
portation to  and  from  such  classes. 

The  First  Amendment  also  protects  you  by  preventing  your 
public  school  from  promoting  or  supporting  a  particular  religion 
or  religion  In  general.   This  means  that  no  religious  services 
or  ceremonies' can  be  conducted  in  a  public  school  or  at  any 
school -sponsored  activities.    The  study  of  religion  or  of  the 
Bible  from  a  literary  or  h1si:Qr1cal  point  of  view  is  permitted, 
but  the  topic  must  be  presented  objectively,  and  the  school 
may  not  oppose  or  support  any  or  all  religions. 


^  o  >j  g  g  o  o 


Your  school  is  required  to  have  a  moment  of  silence  for 
not  more  than  one  minute,  at  the  start  of  each  day,  during 
which  you  may  pray,  meditate  silently,  think,  daydream,  or 
Just  sit.    You  are  not  required  to  salute  the  flag,  sing  the 
national  anthem,  or  participate  in  similar  activities,  and  you 
cannot  bt  required  to  stand  during  these  activities.  However, 
you  cann^ot  be  disruptive  during  this  time. 
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B,  RIGHT  )rO  PRIVACY 


'  Appearance 

The  Fourteenth  Amendment  protects  your  right  to  choose 
hair  length,  clothing,  and  other  aspects  of  your  appearance.' 
The  school  cannot  Interfere  with  this  right  by  punishing  you 
or  restricting  you  from  any  school  activities  because  of  your 
appearance  unless  there  is  an  overriding,  legitiftiate  s^ol 
purpose  which  the  school  can  show  to  be  more  Important  than 
this  right.   Such  legitimate  school  purposes  Include  the  con- 
cern that  your  appearance  poses  a  genuine  threat  to  health  or 
safety  (for  example,  a  bulky  coat  in  gym),  or  damages  school 
property  (for  Instance,  metal  cleats  on  your  shoes)*  Neat- 
ness" and  "good  judgment**  are  not  legitimate  reasons  for  the 
acknini  strati  on  to  regulate  your  appearance.    In  gym,  your  school 
may  require  you  to  wear  a  T-shirt,  shorts. and  sneakers.  A 
requirement  for  ydu  to  wear  a  particular  brand,  type,  or  color 
of  uniform,  is. of  questionable  legality  dnd  seems  particularly 
difficult  to  justify,  but  this  has  not  been  clearly  decided  by 
Massachusetts  courts. 

Search  and  Seizure 

Although  the  Fourth  Amendment  prohibits  unreasonable 
searches  and  seizures,  it  is  not  clear  how  much  protection 
you  have  in  school  against  being  searched  or  having  your  locker 
searched.    Different  courts  have  applied  these  rights  to  stu- 
dents In  school  in  differing  ways.     Neither  courts  in 
Massachusetts  nor  the  U,S.  Sjjpreme  Court  has  ruled  on  this 
matter;  therefore  the  rights  of  Massachusetts  students  pave  not 
yet  been  established.    Outside  of  school,  a  search  made  without 
a  warrant  is  usually  Illegal.    It  is  still  unclear  whether  or 
not  school  officials  need  to  have  a  warrant  to  search  you  or 
your  locker  at  school. 


"  m 

f  V 
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♦This  right  has  been  recognized  by  courts 
covering  the  majority  of  states,  but  it  is 
not  recognized  in  a  fairly  large  minority. 
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.1.  deciding  whether  a  warrantless  search  of  you  or  your 
locker  wab  legal  or  nut,  a  court  would  probably  ask  about  the 
following  kinds  of  thinys:    .  • 

.  the  relative  danger  of  the  conduct  beirvQ  Investigated; 

.  the  reliability  of  the  information  that  led  to  the 
search; 

,  whether  there  was  a  neutral,  objective  determlfiation 
that  there  was  strong  reason  to  expect  that  the  par-  ^ 
ticular  items*. begin  searched  for  would  be  found  on 
you  or  in  your  locker; 

.  whether  the  search  could  have  been  delayed  until  a 
warrant  was  received  without  risking  that  the  evi- 
dence would  be  destroyed. 

These  are  questions  you  probably  should  consider  In  deciding 
whether  to  challenge  the  legality  of  a  search  at  school. 

Before  deciding  to  bring  to  school  something  which  you 
would  not  want  found  by  the  administration,  remember  that  you 
do  not  have  clear  legal  jfrrotection  against  searches  in  school. 
If  you  or  your  locker  is  going' to  be  searched,  try  to  have  a 
witness  present.    You  do  not  have  to  give  your  permission  for 
a  search,  and  you  cannot  be  punished  for  refusing  to  give  your 
permission.    However,  your  locker  may  be  searched  without  your 
permission.*  If  you  give  your  permission,  the  search  is  pro- 
bably legal,  and  anything  incriminating  found  on  you  or  in 
your  locker  may  be  used  as  evidence  against  you.    During  the 
search,  you  do  not  have  to  answer  questions  or  give  explanation 
for  anything  found  on  you  or  in  your  locker.    You  may  talk  with 
a  lav/yer  before  answering  questions. 

'  Police  may  enter  the  school  if  they  have  a  search  or 
arrest  warrant,  if  a  crime  has  been  committed,  or  If  they  have 
been  invited  by  school  officials?"**  If  you  are  arrested  in 
school,  you  have  the  same  rights  as  you  would  have  outs'tde  of 
school . 


The  "may  be  searched"  is  somewhat  misleading 
here.     It  is  clear  from  the  text  that  the 
authors  are  not  saying  that  school  officials 
have  legal  right  to  search .lockers,  which  the 
handbook  notes,  has  not  been  decided  in  Massa- 
chusetts. 

i-here  are  probably  at  least  some  limits  on 
the  right  of  school  officials  to  invite  police 
into  the  school.     They  probably  cannot  do  so 
for  reasons  unrelated  to  carrying  out  educa- 
tional functions  or  insuring  safety  in  the 
buildings 
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Studeht  Records 


[This  section  of  the  handbook  has  been  deleted 
because  Massachusetts  student  records  regulations  ^re 
more  extensive  than  the  federal  law,  the  Family  Edu- 
cational Rights  and  Privacy  Act.    Under  the  federal 
law,  parents  have  the  right  to: 

—  inspect  all  recorded  information  about  |t;he 
student  maintained  anywhere  and  in  any  form 
Ijy  the  school  system  (except  personal  notes 
maintained  by  a  teacher  or  other  official 

^  whiqh  he/she  does  not  disclose  to  anyone  else) : 

—  obtain  copies  when  information  is  released  to 
a  third  party  or  when  denial  of  copies  Would 
effectively  deny  the  right  of  inspection 
(copies  to  be  furnished  at  a  reasonable  cost 
which  may  not  include  the  staff  time  apent 
searching  for  or  retrieving  the  records) ; 

give  or  withhold' written  consent  prior  to 
disclosure  to  third  parties,  with  certain 
exceptions  (most  notably  school  officials 
within  the  district  who  have  a  legitimate 
educational  interest,  the  school  district 
to  which  a  student  is  transferring,  and 
in  response  to  a  lawful  subpoena  or  court 
order) ; 

0 

—  challenge  Information  in  the  records  by 
requesting  amendment  or  deletion,  obtaining 
a  hearing, ' and/or  adding  a  statement  to  the 
file. 

These  rights  belong  to  the  parent  alone  until  the 
student  reaches  18  years  of  age,  except  to  the  .extent 
tbat  the  rights  are  extended  to  students  by  the  state, 
the -local  district,  or  the  parent.]  ^ 
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C.  YOUR  RIGHTS  TO  AN  EQUAL  EDUCATION 


Disc  rimination 

Oiscrlmination  exists  in  many  forms.    It  exists  in  any 
policy  or  practice  which  prevents  or  discourages  students  from 
participating  in  any  school  activity  dge  to  their  race,  color, 
sex.  religion,  national  origin,  or  handicap.    If  you  are  attend- 
ing  a  public  school,  even  if  you  are  not  an  American  citizen, 
you  are  granted  the  same  rights  as  all  other  studehts  there. 
There  are  several  laws  which  prohibit  discrimination  in  edu- 
cation;  They  are:    the  Massachusetts  State  Constitution, 
Chapter  622  of  the  Acts  of  1971  (a  state  law) ,  Title  IX  of 
the  Educational  Ameridments  of  1972  (a  federal  law).  Title  VI 
of  the  Civil  Rights  Act  of  1964  (a  federal  law),  and  Section 
504  of  the  Rehabilitation  Acts  of  1973  (a  federal  law).  The 
Chapter  622  regulations  specify  the  responsibilities  of  schools 
for  ensuring  equal  rights.    Some  of  your  rights  upder  Chapter 
622  are  given  below  along  with  the  procedures  for  complaining 
about  discrimination  in  your  school. 


#  0  ¥ 


(6)  Discipline.    Your  school  cannot  punish  one  student 
more  severely  than  another  based  on  race,  col  or ^  sex,  religion, 
national  origin,  or  handicap.    Higher  suspension  rates  for 
blacks  than  for  whites,  or  for  boys  than  for  girls,  may  be 
the  result  of  subtle  discrimination. 
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F.  DISaPLINE:  GROUNDS  FOR  PUNISHMENT 

The  school  has  the  power  to  enforce  school  rules  by  punish> 
ing  you  if  you  break  rules.    However,  there  are  limitations  on 
a  school's  authority  to  punish  you.    You  can  only  be  punished 
if  you  have  broken  a  rule  that  is  published,  specific,  and  with- 
in the  legal  power  of  the  school  to  adopt  (as  described  below). 

Puhlished  Rules* 

Under  Chapter  71  Section  37H  of  the  Massachusetts  General 
Laws,  no  school  rules  can  be  enforced  unless  they  have  been 
published,  approved  by  the  school  committee,  and  a  copy  of  them 
has  been- filed  with  the  state  Department  of  Education.  Piinish- 
ments  to  be  given  for  break-ing  rules  must  also  be  published  and 
filed.    The  school  committee  must  also  file  a  certification  that 
a  free  copy  of  the  rules  is  given  to  anyone  who  requests  it. 

This  law  means  that  you  may  not  be  punished  for  breaking 
an  unwritten  rule  or  a  rule  made  after  your  action*v^This  does 
not  mean  that,  if  your  school  has  no  published  rules,  school 
officials  must  watch  helplessly  as  you  coninit  dangerous,  violent, 
or  substantially  disruptlvt  acts.    They  may  restrain  you  while 
you  are  actually  committing  a  dangerous  act  or  threatening  to 
commit  such  an  act. 

In  addition,  a  school  official,  like  anyone  else,  may  make 
a  citizen's  arrest  if  you  have  committed  a  felony  (a  serious 
crime),  or  if  you  have  committed  a  misdemeanor  (a  less  serious 
.  crime)  in  his  or  her  presence.    However,  if  she  or  he  cannot 
prove  that  you  actually  committed  a  crime,  you  may  §ue  and 
collect  money  damages  for  false  arrest  and  imprisonment. 

Specific  Rules 

You  may  not  be  punished  for  doing  something  unless  the 
school  rules  give  you  fair  warning  that  you  may  be  punished 
for  doing  it.    Ru^les^ cannot  be  so  vague  that  people  of  ordinary 
intelligence  must  guess  at  their  meaning.    For  example,  a  rule 
prohibiting  "conduct  annoying  to  school  staff  memBeT^is  too 
vague  because  different  things  are  annoying  to  different  teachers, 
and  therefore  you  cannot  reasonably  predict  whether  or  jiot  a 
particular^  act  would  be  found  annoying.    Here  is  an  example  of 
a  vague  rule',  followed  by  a  way  to  make  it  more  specific.  The 
words  inside  the  boxes  are  from  a  hypothetical  handbook. 


Massachusetts  has  a  specific  law  requiring 
that  rules  be  published.    Where  there  is  no 
state  law,  courts  will  ofte^  allow  at  least 
some  instances  of  punishment  without  written 
rules  if  the  student  actually  was  on  notice 
thorugh  some  other  means  that  his/her  conduct 
5*     was  prohibited. 


(too  vaque)         Insolence  or  insubordination  is  not  allowed. 


Students  shall  not  deliberately  refuse 

(mnrV  QnpHfir^^  ^^''''>'        ^  ^^^^^  member's  request 

^more  specincj  ^^^^  request  is  reasonable,  has  a 

legitimate  purpose,  and  is  within  the 
authority  of  that  staff  person  to  make. 

Punishments  for  breaking  rules  must  also  be  specific.  The 
school  does  not  have  to  specify  a  particular  punishment  for  each 
type  of  offense.    This  would  be  unreasonable,  because  it  does 
not  allow  for  different  circumstances.    However,  the  school  must 
give  a  fair  warning  of  what  punishment  you  may  be  given,  by  list* 
'Ing  either  the  maximum  penalty  for  each  type  of  offense  or  the 
guidelines  to  be  followed  in  setting  penalties,  such  as  amount 
of  disruption  caused,  whether  bodily  i^njury  resulted,  and  the 
number  of  previous  offenses.    The  following  is  an  example  of  a 
stated  punishment  which  is  too  vague.    We  have  also  provided  an 
example  of  one  y;ay  to  make  the  statement  more  specific.  ^ 

(too  vague)       The^following  behaviors  may  result  in  suspension: 

1.  Cutting  class 

2.  Fighting 

3.  Excessive  tardiness 


The  following  behaviors  may  result  in 

ciicnPHQlnn ' 


suspension 

^  1.    Three  unexcused  absences  (de- 

fined in  Attendance  section  of 

(more  specific}  '  ,  ^Ssa^1ght1ng 

3.    Five  unexcused  class  tardies 
(defined  in  Attendance  section 
of  handbook) 

Determination  of  the  length  of  suspen- 
sion will  depend  upon  the  circumstances 
in  the  individual  situation.    (See  Due 
Process  section  of  handbook). 

Purpose  of  Rules 

School  rules  must  be  directly  related  to  the  educational 
program.    You  can  be  punished  only  for  conduct  which  is  related 
to  a  school  sponsored  activity.    For  example,  you  can  be  puniShed 
for  serio'usly  disrupting  a  class.    On  the  other  hand,  you  cannot 
Be  punished  in  school  for  being  arrested  by  the  police  in  an  in- 
cident away  from  school. 


*  The  example  given  here  is  misleading,  since  it 
too'may  be  vague  (e.g.,  "reasonable,"  "legitimate 
purpose") . 
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Rules  governing  your  conduct  in  school  must  have  an  educa-; 
tional  purpose*    For  example,  a  rule  about  being  late  to  school 
relates  to  a  student's  education,  but  one  which  prohibits  long 
hair,  "tasteless  clothes",  or  being  married  or  pregnant  does  not. 
^However,  school  rules  are  presumed  to  be  related  to  legitimate 
'educational  purposes.    If  you  feel  that  a  rule  is  not  serving 
such  a  purpose,* the  burden  of  proof  is  on  you  to  ,show  it. 

Overbroad  Rules  Violating  Students'  Rights 

Any  rule  is  illegal  if  it  violates  any  of  your  rights  or 
punisfies  you  for  exercising  any  of  them.    If  a  rule  could  be 
used  to  restrict  conduct  protected  by  the  First  Amendment  as 
well  as  conduct  which  the  school  can  legally  regulate,  the  rule 
is  overbroad  and  therefore  illegal.    The  following  is  an  "example 
of  an  overbroad  rule,  and  a  way  to  write  a  more  limited  rule: 

(overbroad)  ^      Student  demonstrations  are  not  allowed. 

This  rule  is  overbroad  because  some  demonstrations  might  be  dis- 
ruptive and  others  would  not  be.    Instead,  the  rule  must  be 
narrowly^'written  sp  that  only  the  disruptive  assemblies  are  for- 
bidden: 

Student  demonstrations  which  are  so 
(more  limited)  "  noisy  that  classes  in  session  are  sub- 

stantially disturbed  are  not  allowed. 

In  general,  rules  regulating  conduct  similar  to  that 
protected  by  the  First  Amendment  must  be  even  "ynore  specific 
than  other  rules.    This  is  because  freedom  of  expression  is  so 
important  that  scKftols  must  be  extremely  careful  not  jjp  restrict 
this  freedom  while  they  carry  out  their  legitimate  responsi- 
bilities. 


G.  DISCIPLINE:  FORMS  OF  PUNISHMENT 


If  you  are  going  to  be  suspended  from  school  or  suffer 
other  serious  loss  of  educational  benefits,  you  aVe  entitled 
to  due  process  of  law  under  the  14th  Amendment  to  the  U.S  Con- 
stitution.  This  means  the  school  must  follow  certain  fair  pro- 
cedures before  it  can  give  you  certain  kinds  of  punishment. 
Specific  procedures  for  due  process  are  outlined  with  certain 
specific  forms  of  punishment  below. 
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Corporal  Punishment  ♦ 

Corporal  punishment  in  schools  is  illegal  in  Massachusetts. 
Therefore,  school  %tdff  may  not  hit,  spank,  or  physically  punish 
you  in  any  way.    If  this  happens,  you  may  be  able  to  collect 
money  damages  from  the  person(s)  responsible  through  a  private 
Jawbuit.    A  school  staff  member  may,  however,  use /reasonable 
force  tu  prevent  you  from  Injuring  yourself  or  another  student 
or  in  order  to  protect  him  or  herself  from  physical  injury. 

Short-Term  Suspension 

If  you  are  faced  with  suspension  for  ten  days  or  less,  you 
are  entitled  to  a  hearing  where  you  will  receive  the  following; 

1)  an  oral  or  written  notice  of  the  charges  against  you, 

2)  an  explanation  of  the  basis  for  the  accusation,  and 

3)  an  opportunity  to  present  your  side  of  the  story. 

The  hearintj  must  take  place  before  the  suspension  begins  unless 
your  presence  at  school  endangers -people  or  substantially  dis- 
rupts the  academic  process.    If  immediate  suspension  is  nece- 
ssary, the  hearing  must  follow  as  soon  as  possible. 

If  there  is  substantial  disagreement  about  the  facts,  or 
if  the  suspension  will  result  in  ottter,  more  serious  penalties 
(such  as  the  loss  of  your  job,  your  removal  from  an  athletic 
team,  or  missing  important  tests  which  cannot  be  made  up),  then 
you  probably  have  the  right  to  more  due  process  procedures. 
These  include  the  right  to  question  the  witnesses  against  you, 
the  right  to  present  witnesses,  or  other  procedures  needed  to 
reach  a  fair  decision. 

In  any  case,  you  must  be  told  the  maximum  length  of  your 
suspension.    Also,  the  school  cannot  require  that^^r  parents 
cane  to  school  for  a  conference  before  you  can  be  readmitted. 
Jhe  school  may  request  that  your  parents  come,  but  you  may  not 
be  punished  more  because  your  parents  do^^not  come. 


*  The  only  other  states  prohibiting  corporal  punish- 
ment altogether  are  Mew  Jersey,  Maine,  and  the 
District  of  Columbia,  although 'it  is  banned  in 
many  other  cities  and  towns  in  other  states. 
Where  eorporal  punishment  is  permitted,  students 
may  generally  sue  for  damages  in  state  court  or 
press  assault  and  battery  charges  if  the  parti- 
cular instance  of  punishment  was  excessive  or  un- 
reasonable.    In  addition,*  it  may  be  possible  to 
sue  in  federal  court  if  the  punishment  was  so 
excessive  as  to  be  "shocking.*' 
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Expulsion  Qnd  Long-Term  Suspension 

The  school  committee  may  not  expel  you  (permanently  exclude 
you)  from  the  public  schools  for  miscgnduct  without  first  giving 
you  and  your  parents  a  fair  -hearing.    It  is  not  absolutely  clear 
what  your  rights 'are  at  this  hearing,  but  based  on  fairly  conr 
si  stent  Towfer  court  decisions.,  you  are  probably  entitled  to  the 
following: 

1)  written  notice  of  the  charges; 

2)  fhe  right  to  be  represented'  by  a  lawyer  or  another 
person  acting  on  your  behalf; 

3)  adeq^uate  time  *to  prepare  for  the  hearing; 

4)  the  right  to  question  witnesses  against  you;  and 

5)  a  reasonably  prompt  written  decision  including 
specific  grounds  fof  the  decision. 

♦ 

The  above  rights  may  apply  to  long-term  suspensions  (more  than 
10  days),  although  the  law  is  not  entirely  clear  on  this.*  The 
hearing  must  be  held  before  the^suspension  or  expulsion  begins, 
unless  your  presence ^in  sChool  poses  a  physical  danger  to  you 
or  to  other  students,  or  will  substantially  disrupt  the  educa- 
tional process.    If  it  is  necessary  to  exclude  you  before  the 
hearing,  you  must  be  ^iven  a  hearing  as  soon  as  possible.  If  you 
are  to  be  expelled,  your  hearing  will  be  before  the  school  com- 
mittee.** '  /  . 

Disciplinary  Transfers 

Your  school  cannot  transfer  you  to  amother  school  for 
disciplinary  reasons,  unless  you  are  given,  due  process.  This 
means  that  it  must  give  you  notice  of  its  intent  to  transfer 
you,  the  reasons  for  the  transfer,  and  a  hearing  before  the 
transfer  takes  place.    Depending  on  the  circumstances,  you 
might  be  entitled  to  all  the 'procedural  rights  you  would  have 
in  a  long-term  suspension. 


*  In  fact,  in  most  jurisdictions  it  is  quite  clear 
that  the  student  has  these  and  additional  rights 
when  facing  long-term  •suspension. 

**  The  statement  that  the  hearing  is  be£ore  the 
school  committee  is  based  on  Massachusetts 
statutes.     Other  jurisdictions  use  different 
approaches. 


53y 


Assignment  to  Special  Classes 

Because  of  Chapter.  766,  the  speciaf  educatjon  law,*^u 
cannot  be  placed  in  a  special  class  unless  you  are  eva\L|pted 
and  found  to  have  special  need^.  that  can  be  met  only  in  a  spe- 
cial class  (a  class  where  you  receive  extra  services  and  help 
that  you  cannot  get  in  a  regular  class).    This  means  that  you 
cannot  be  put  in  a  special  class  for  disciplinary  reasons. 
If  your  parents  disagree  with  your  assignment  to  a  special 
class  under  Chapter  766,  they  can  appeal  the  decision  through 
a  pmcess  stated  in  the  Chapter  766  Regulations. 

/  Informal  Exclusion 

If  you  are  told  or  asTced  to  leave  school  without  a  hearing, 
without  notification  of  when  you  will  be  allowed  to  return ,v  or 
Without  notification  to  your  parents »  you  are  being  informally 
excluded.    This  is  illegal;  you  may  nof  be  suspended  or  expelled 
unless  you  are  given  due  process  as  described  in  the  sections 
above  on  "Suspension"  and  "Expulsion". 

Withdrawal  of  Privileges 

Your  school  may  not  suspend  or  revoke  any  of  your  privi- 
leges, such  as  participation  in  a  school  organization,  an  elec- 
ted school  office,  or  an  activity  unless  this  punishment  is 
provided  for  by  a  specific  published  rule  (see  page  27).  In 
addition,  you  must  be  told  why  you  are  being  punished  this  way, 
and  you  must  be  given  some  chance  to  present  your  side  of  the 
story.    You  may  be  entitled  to  even  more  due  process  procedures, 
depending.  In  part,  upon  how  long  the' punishment  will  last. 

Academic  Punishment 

Some  schools  reduce  students'  grades  for  disciplinary 
reasons »    For  example,  some  schools  lower  a  student's  grade 
a  certain  amount  for  each  unexcused  absence  (including  absence 
because  of  suspension)  or  fail  any  student  who  misses  a  cer- 
tain number  of  classes,  regardless  of  the  student's  academic 
performance.    These  practices  have  been  found  illegal  in  other 
states,  but  have  not  yet  been  tested  in  Massachusetts.    It  is, 
however,  clearly  illegal  to  reduce  a  student's  grade  as  punish- 
ment for  expressing  opinions  in  a  manner  protected  by  the  First 
Amendment. 


'  "Chapter  766"  is  a  state  law  protecting  handi- 
, capped  students.     The  same  rights  discussed  here 
are  protected  by  similar  federal  laws. 
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Exclusion  from  GAiduation  Ceremonies 

Some  schools  refuse  seniors  the  right  to  participate  in 
their  graduatidn  ceremony  as  punishment  for  wrongdoing,  or 
for  reasons  unrelated  to  school  (such  as  pregnancy),  even  if 
they  have  met  all  academic  requirements  for  graduation.  This 
practic;e  has  been  found 'illegal  in  other  states,  where  courts 
have  said  a  student  who  has  met  academic  requirements  for 
graduation  can  only  be  excluded  from  the  graduation^ ceremony 
if  the  school  can  demonstrate  that  the  student  wii;!  actively 
disrupt  the  ceremony.    The  practice  of  excluding  students 
from  the  graduation  ceremony  for  reasons  unrelated  to  .the 
ceremony  itself  has  not  yet  been  tested  legally  in  Massachu- 
setts. 
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